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DEATH    OF    JUDGE    WOODBURY 


At  the  opening  of  the  Conrt,  the  Honorable  J.  J.  Crittenden, 
Attorney-Greneral  of  the  United  States,  rose  and  remarked  sub- 
stantially as  follows : — 

As  an  officer  of  this  Court,  and  at  the  request  of  its  bar,  it 
becomes  my  duty  to  submit  a  brief  and  imperfect  expression  of 
our  common  regret  for  the  loss  of  the  distinguished  member  of  this 
Court,  whose  death  this  nation  has  recently  been  called  upon  to 
deplore. 

Judge  Woodbury  was  a  man  who  for  a  long  series  of  years  occu- 
pied a  most  conspicuous  position.  The  continued  confidence 
reposed  in  him  by  his  country,  and  the  numerous  honors  which  he 
shared,  all  testify  to  his  greatness,  and  will  be  his  noblest  monu- 
ment. 

It  has  rai*ely  happened  that  any  citizen  has  enjoyed  such  a  suc- 
cession of  exalted  public  honors  as  were  shared  by  Judge  Wood- 
bury. Govemor,  Secretary  of  the  Treasury,  Senator,  and,  his  last 
and  greatest  distinction.  Judge  of  the  Supreme  Court  of  the  United 
States,  whose  jurisdiction  is  more  extended  than  any  other  upon 
the  continent,  and  whose  mandate  is  obeyed  from  Boston  to  San 
Francisco — all  these  honors,  one  after  the  other,  were  worn  by 
him,  but  neither  they  nor  any  other  human  distinction  could  save 
him  to  us  any  longer.  He  has  fallen  in  the  midst  of  his  earthly 
honors ;  he  has  fallen  as  all  of  us  must  fall,  and  left  with  us  only 
liis  fame,  which  is  immortal. 

Judge  Woodbury  was  a  man  who  wore  his  honors,  great  as  they 
were,  meekly ;  and  it  was  his  distinguishing  merit,  that  he  thought 
much  less  of  them  than  of  the  duties  they  entailed. 

The  bar  of  this  Court  deeply  deplore  the  loss  which  they  have 
sustained ;  and,  not  doubting  the  fervent  sympathy  of  this  Court 
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with  them,  I  feel  that  my  duty  will  be  discharged  by  offering  the 
resolutions  which  embody  the  sentiments  of  this  bar,  and  by 
requesting,  at  their  instance,  that  they  may  be  placed  on  the 
records  of  this  Court,  where  they  will  remain  as  imperishable  as 
his  fame. 

The  resolutions  are  as  follows : — 

At  a  meeting  of  the  members  of  the  bar  and  officers  of  the 
Court,  held  in  the  Supreme  Court  Room,  on  Monday,  the  1st  of 
December,  1851,  Jonathan  Meredith,  Esquire,  of  Maryland,  was 
called  to  the  chair,  and  Alexander  H.  Lawrence,  Esquire,  of  Wash- 
ington, appointed  Secretary. 

On  motion  of  Richard  S.  Coxe,  Esquire,  it  was  resolved  that  a 
committee  of  three  gentlemen  be  appointed  by  the  chair  to  prepare 
and  report  to  this  meeting  appropriate  resolutions  on  the  occasion 
of  the  lamented  death  of  the  late  Honorable  Levi  Woodbury,  one 
of  the  Associate  Justices  of  the  Supreme  Court  of  the  United 
States. 

Whereupon  the  chair  appointed  the  Honorable  Reverdy  Johnson, 
of  Maryland,  Richard  S.  Coxe,  Esquire,  of  Washingtoii,  and  R. 
H.  Gillet,  Esquire,  of  New  York,  to  constitute  said  committee. 

Mr.  Johnson,  on  behalf  of  the  committee,  reported  the  follow- 
ing resolutions,  which  were  unanimously  adopted : — 

Besolvedj  That  the  Supreme  Court,  the  Bar,  and  the  nation,  have 
sustained,  in  the  death  of  the  Honorable  Levi  Woodbury,  a  loss  of 
extensive  learning,  indefatigable  industry,  unsuspected  integrity, 
and  high  abilities.  After  filling,  with  great  reputation,  some  of 
the  most  important  offices  under  the  National  and  State  Grovern- 
ments,  his  elevation  to  the  Bench  was  received  with  general  satis- 
faction, and  his  premature  and  unexpected  death  with  universal 
regret. 

Resolved^i  That  this  meeting  lament  the  death  of  Judge  Wood- 
bury, in  the  prime  of  life  and  usefulness,  and  that  we  will  wear 
the  usual  badge  of  mourning  during  the  residue  of  the  term. 

Resolved^  That  the  Chairman  and  Secretary  transmit  a  copy  of 
these  resolutions  to  the  family  of  the  deceased,  and  assure  them  of 
our  sincere  condolence  on  account  of  the  bereavement  they  have 
experienced. 

Resolved^  That  the  Attorney-General  be  requested  to  move  the 
court  that  these  resolutions  be  entered  on  the  minutes  of  their  pio^ 
ceedings. 

Jonathan  MsREDrrH,  Chairman 

A.  H.  Lawrence,  Secretary* 
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DEATH  OF  JUDGE  WOODBURY,  v 

WliereBpaii  Mr.  Chief  Justice  Taney  replied : — 

The  Court  is  very  sensible  of  the  loss  it  has  sustained  in  the 
desffh  of  Judge  Woodbury. 

4iad  been  a  member  of  the  Court  but  a  few  years ;  yet  he 
long  enough  on  the  bench  to  leave  behind  him,  in  the  reports 
of  the  decisions  of  the  Court,  the  proofs  of  his  great  learning  and 
industry,  and  of  his  eminent  qualifications  for  the  high  office  he 
filled. 

His  life  liad  been  passed  mainly  in  the  public  serrioe  before  he 
became  a  mem^ber  of  this  Court.  And  in  the  various  and  impor- 
tant offices,  judicial  and  political,  to  which  he  had  been  appointed, 
he  was  always  found  equal  to  the  duties  imposed  upon  him,  and 
never  failed  to  distinguish  himself  by  the  extent  and  accuracy  of 
his  information,  upon  every  subject  connected  with  his  official 
duties,  or  upon  which  he  was  at  any  time  called  upon  to  act.  The 
same  learning  and  the  same  untiring  industry  marked  his  brief 
course  on  this  bench.  We  all  feel  that  we  have  lost  in  him  an  able, 
upright,  and  learned  associate,  and  most  truly  and  sincerely  deplore 
his  death ;  and  we  cordially  unite  with  the  bar  in  the  resolutions 
they  have  presented,  and  shall  order  them  to  be  entered  on  the 
records  of  the  Court. 

Ordered,  that  the  proceedings  of  the  City  Council  of  the  City  of 
Portsmouth,  upon  the  death  of  the  late  Mr.  Justice  Woodbury,  be 
entered  on  the  minutes  of  the  Court,  which  are  as  follows : 

City  of  Portsmouth^  September  6thy  1851. 

At  a  meeting  of  the  City  Council,  held  this  day,  the  following 
preamble  and  resolutions  were  adopted : — 

Whereas,  by  the  decree  of  Divine  Providence,  our  eminently  dis- 
tinguished and  highly  esteemed  fellow-citizen,  the  Honorable  Levi 
Woodbury,  Associate  Justice  of  the  Supreme  Court  of  the  United 
States,  has  been  suddenly  summoned  from  our  midst,  in  the  full 
vigor  of  his  manhood  and  of  his  usefulness, 

Therefore,  Eesolvedy  by  the  City  Council  of  the  City  of  Ports- 
mouth, that  we  deeply  deplore  the  loss  of  the  illustrious  deceased 
— a  loss  to  his  family,  his  fellow-citizens,  and  the  nation. 

Resolved^  That  a  retrospect  of  the  past  causes  us  more  vividly 
to  realize  the  extent  of  the  calamity  that  has  befallen  us  by  the 
removal  of  one  whose  worth  as  a  statesman,  a  public  officer,  a 
citizen,  and  a  man,  was  acknowledged  wherever  his  fame  had 
extended,  or  his  acquaintance  had  been  enjoyed. 
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Besolvedy  That  we  respectfully  tender  our  heartfelt  sympaihieB 
to  his  distressed  family  in  their  overwhelming  bereavement. 

Resolved  y  That,  as  a  deserved  tribute  to  the  merit  of  the  deceased, 
as  well  as  to  testify  more  publicly  our  sense  of  this  sad  dispensa- 
tion, the  members  of  the  City  Council  will,  at  an  early  day,  Join 
with  their  fellow-citizens  in  such  obsequies  as  are  due  to  the  public 
services  and  private  worth  of  the  honored  dead. 

Resolved^  That  his  Honor,  the  Mayor,  be  requested  to  communi- 
cate copies  of  these  resolutions  to  the  bereaved  famUy  of  the 
deceased,  the  President  of  the  United  States,  and  the  United  States 
Supreme  Court. 

Extract  from  the  records. 
A  true  copy.    Attest.  John  Bkmiieit,  City  Clerk. 
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RULE  No.  69. 

Ordered^  that,  when  a  case  is  reached  in  the  regular  call  of 
the  docket,  and  no  appearance  is  entered  for  either  party,  the 
case  shall  be  dismissed  at  the  costs  of  the  plainti£F,  and  the 
5tth  rule,  adopted  at  December  Term,  1849,  be,  and  the  same 
is  hereby,  rescinded. 

RULE  No.  60. 

I  Ordered^  that,  whenever  any  record,  transmitted  to  this  court 

I  upon  a  writ  of  error  or  appeal,  shall  contain  any  document, 

paper,  testimony,  or  other  proceeding  in  a  foreign  language, 
j  and  the  record  does  not  also  contain  a  translation  of  such 

'  document,  paper,  testimony,  or  other  proceeding,  made  under 

the  authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed ;  but  the  case  shall  be  reported 
to  this  court  by  the  clerk,  and  the  court  will  thereupon 
remand  it  to  the  inferior  court,  in  order  that  a  translation 
I  may  be  there  supplied  and  inserted  in  the  record. 
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THE   DECISIONS 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


▲T 


DECEMBER  TERM,  1851. 


The  Pbbshdent,  Dibbctobs,  and  Company  op  the  Minbbs* 
Bank  of  Dubtjqxtb,  Plaintiffs  in  Ebbob,  v.  The  Statb 
OF  Iowa,  on  the  Relation  of  the  Distbiot  Fbosb- 

OTJTING  AtTOBNEY. 

Where  a  bank  was  chartered  and  its  charter  repealed  by  the  legislature  of  * 
territory,  the  question  of  the  validilrf  of  the  rei>ealing  act  cannot  be  brongh 
before  this  court  under  the  twenty-fifth  section  of  the  Judiciary  Act. 

The  power  of  review  is  confined  by  that  section  to  certain  laws  passed  hy 
states,  and  does  not  extend  to  those  passed  by  territorial  Legislatures.^ 

This  case    was  brought  up,  by  writ  of  error,  from  the 
Supreme  Court  for  the  Second  Judicial  District  of  the  state  of 
Iowa.     Proceedings  were  commenced  when  Iowa  was  a  Terri 
tory,  but  in  the  progress  of  the  cause  she  was  admitted  as 
state.     The  pleadings  set  forth  the  facts  of  the  case. 

At  the  November  term,  1846,  of  the  District  Court  of  Du- 
buque county,  in  the  Territory  of  Iowa,  the  District  Attorney 
of  the  United  States  filed  the  following  information : 

James  Grant,  district  prosecutor  of  the  third  Judicial  Dis- 
trict, who  prosecutes  for  the  United  States,  on  leave  granted, 
comes  into  said  District  Court  of  Dubuque  county,  at  the 
court-house  in  Dubuque  county,  on  the  first  Monday  in  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-five,  and  for  said  United  States  gives  the  court  to  be 
informed  and  understand,  that  John  Wharton,  Patrick  Quie- 
ley,  Robert  Waller,  John  Thompson,  Peter  Waples,  Jesse  P. 
Farley,  and  Timothy  Davis,  for  the  space  of  two  months  last 
past,  and  since,  have  had  and  still  use,  without  any  legal 

1  See  Dred  Scott  v.  Sand^ford,  19  How.,  501. 
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authority  the  liabilities  and  franchises  of  President,  Directors, 
and  Company  of  the  Miners*  Bank  of  Dubuque,  and  discount 
bills,  loan  money,  buy  and  sell  bills  of  exchange,  and  do  all 
such  other  acts  and  things  as  bodies  corporate  for  banking 
usually  do. 

All  which  privileges,  liabilities,  and  franchises,  the  said 
^o-i  defendants  ^have  usurped,  and  still  do  usurp,  upon  said 

•^  United  States,  to  the  great  damage  and  prejudice  thereof. 

Whereupon  the  said  attorney  prays  the  aid  of  this  court  in 
the  premises,  and  due  process  of  law  against  said  defendants, 
to  answer  to  said  United  States  by  what  warrants  they  claim  to 
have  and  enjoy  the  liabilities,  privileges,  and  franchises  afore- 
said. 

Jambs  Obaitf,  Diat  Pros. 

Whereupon  the  attorney  for  the  Bank  filed  the  following 
plea,  viz. : 

And  the  said  John  Wharton,  Patrick  Quigley,  Robert  Wal- 
ler, John  Thompson,  Peter  Waples,  Jesse  r.  Farley,  and 
Timothy  Davis,  President,  Directors,  and  Co.,  &c. 

As  to  the  said  liabilities,  franchises,  and  privileges,  of  the 
said  President,  Directors,  and  Company,  of  the  Miners'  Bank 
of  Dubuque,  say  that,  by  an  act  of  the  Legislature  of  Wis- 
eonsin,  approved  on  the  thirtieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-six, 
which  act,  with  alterations,  was  approved  by  Congress  on  the 
third  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-seven,  said  President,  Directors,  and 
Company  were  duly  incorporated  as  a  company  or  body  politic 
and  corporate,  with  the  privileges,  liabilities,  and  franchises 
aforesaid ;  that  by  an  act  of  Congress  in  session  on  the  12th 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-eight,  the  Territory  of  Wisconsin  was  divided, 
and  the  Territory  of  Iowa  formed  therefrom ;  and  by  this 
warrant  the  said  defendants  have,  and  during  the  time  in  said 
information  mentioned,  and  still  use  the  liabilities,  privileges, 
and  franchises,  as  they  well  might,  and  still  may ;  without 
this,  that  said  defendants  have  usurped,  or  do  now  usurp,  said 
liabilities,  franchises,  and  privileges,  in  manner  and  form  as 
by  said  information  is  supposed ;  all  which  the  said  defendants 
are  ready  to  verify ;  and  wherefore  they  pray  judgment,  and 
that  said  liberties,  franchises,  and  privileges,  above  by  them 
daimed,  may  be  allowed  and  adjudged  them,  and  that  they 
may  be  herein  dismissed,  &c. 

Davis,  Atfy  for  Bank. 

The  replication  of  the  plaintiff  was  as  follows : — 
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And  the  said  plaintiffs,  for  replication  to  said  plea  of  said 
defendants,  say,  that  the  act  of  the  Legislature  of  Wisconsin, 
by  which  said  defendants  claim  the  liberties,  franchises,  and 
privileges  aforesaid,  by  an  act  of  the  Legislature  of  Iowa 
Territory,  within  whose  jurisdiction  the  said  corporate  body 
existed,  after  the  division  of  the  Territory  of  Wisconsin,  in 
force  the  twenty-first  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred   and  forty-five,  the  said  liabilities, 

Srivileges,  and  franchises,  was  repealed,  *disallowed,  and  p^^^ 
eclared  for  naught ;   and  this   he  is  ready  to  verify ;  ^ 
wherefore  he  prays  judgment,  &c. 

James  Grant,  Dist  Pros. 

The  defendants  rejoined,  but  afterwards  had  leave  to  file 
the  following  amended  rejoinder : — 

The  said  defendants,  as  to  the  said  replication  of  the  said 
plaintiffs  to  the  plea  of  defendants,  say,  that  they  ought  not 
to  be  barred  of  the  franchises,  liberties,  and  privileges  secured 
to  them  by  their  aforesaid  charter,  because  they  say  that  the 
act  of  the  said  Legislature  of  Iowa  aforesaid,  whereby  it  is  sup- 
posed the  said  charter  was  repealed,  was  passed  without  the 
said  corporation  (defendants)  having  first  failed  to  go  into 
operation,  and  without  having  abused  or  misused  its  privi- 
leges ;  and  this  they  are  ready  to  verify. 

Davis  &  Smith,  Atti/'s  for  Defendants. 

To  this  rejoinder  the  plaintiff  demurred,  and  the  defendants 
joined  in  demurrer. 

At  December  term,  1847,  the  District  Court  gave  the  fol- 
lowing judgment : — 

Thereupon  the  demurrer  is  sustained  by  the  court,  with 
leave  to  the  said  defendants  to  answer  over,  but  said  defend- 
ants elect  to  abide  by  their  aforesaid  amended  rejoinder ;  and 
it  being  adjudged  by  the  court  now  here,  that  the  information 
filed  in  this  case,  and  the  matters  and  things  therein  charged 
are  true,  it  is  therefore  ordered,  adjudged,  and  decreed,  that 
the  said  defendants,  and  all  others  acting  by,  through,  or 
nnder  them,  be  ousted,  and  altogether  and  forever  excluded 
from  all  such  corporate  rights,  privileges,  and  franchises  of  the 
President,  Directors,  and  Company  of  the  Miners'  Bank  of 
Dubuque ;  that  the  corporation  of  said  President,  Directors, 
and  Company  be  dissolved,  and  that  the  plaintiffs  have  and 
recover  of  and  from  the  said  defendants  their  costs  about 
their  suit  in  this  behalf  expended,  and  that  they  have  execu- 
tion therefor. 
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The  Bank  appealed  to  the  Supreme  Court  of  Iowa,  which 
affirmed  the  judgment  of  the  District  Court ;  and  a  writ  of 
error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Laiwrenee^  for  the  plaintiff  in  error, 
who  said  that  the  principal  question  in  the  case  was  whether 
the  legislature  could  repeal  the  charter  of  the  Bank  without 
evidence  of  misuse  or  abuse  of  its  corporate  privileges.  His 
anzument  on  this  point  need  not  be  stated,  as  the  case  went 
off  upon  a  question  of  jurisdiction. 

M]  *Mr.  Justice  DANIEL  delivered  the  opinion  of  the 
court. 
By  a  statute  approved  on  the  20th  of  April,  1886,  Congress, 
within  the  boundaries  designated  by  that  statute,  established 
the  territorial  government  of  Wisconsin,  (yid.  5  Stat,  at  L., 
10  to  16) ;  and  by  a  subsequent  law,  approved  June  the  12th, 
1888,  Congress  divided  the  Territory  of  Wisconsin,  and  estab- 
lished over  what  had  formed  a  portion  of  that  territory,  the 
territorial  government  of  Iowa,  (yid.  6  Stat,  at  L.,  285  to 
241.)  On  the  8d  of  March,  1845,  the  Territory  of  Iowa  was 
admitted  into  the  Union,  as  one  of  the  States  of  this  con- 
federacy, (yid.  5  Stat,  at  L.,  742),  and  on  the  8d  day  of  March, 
1847,  the  like  admission  was  extended  to  the  Territory  of 
Wisconsin.  Vid.  9  Stat,  at  L.,  478.  By  what  may  be  termed 
the  organic  laws  creating  the  governments  of  both  the  ter- 
ritories above-mentioned,  it  will  be  seen,  that  those  govern- 
ments were  vested  with  general  legislative  power ;  and  were 
subjected  to  no  enumerated  or  specific  limitations  of  that 

i general  power,  save  in  certain  exceptions  applicable  to  the 
ands  or  other  property  of  the  United  States,  and  to  the  right 
on  the  part  of  those  governments,  in  exercising  the  power 
of  taxation,  to  discriminate  between  the  property  of  resi- 
dents and  non-residents.  The  language  of  the  provisions 
here  referred  to  is  identical  in  the  laws  establishing  each  of 
these  territories,  and  is  in  the  following  words :  ^'  That  the 
legislative  power  of  the  Territory  shall  extend  to  all  rightful 
subjects  of  legislation,  but  no  laws  shall  be  passed  intenerin^ 
with  the  primary  disposal  of  the  soil,  no  tax  shall  be  imposea 
upon  the  property  of  the  United  States,  nor  shall  the  lands  or 
other  propertv  of  non-residents  be  taxed  higher  than  the  lands 
of  residents.  Each  of  those  provisions  contains  the  follow- 
ing declaration:  All  laws  of  the  governor  and  legislative 
assembly  shall  be  submitted  to,  and  tf  disapproved  hy  the  Con- 
gi-ess  of  the  United  States,  the  same  shall  be  null  and  of  no 
-effect."  Vid,  6  Stat,  at  L.,  p.  18  and  Id.  p.  287,  §  6. 
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By  a  law  of  the  territorial  Legislature  of  Wisconsin, 
approved  on  the  80th  of  November,  1836,  the  plaintiffs  in 
error  were  created  a  corporation  by  the  style  of  the  Miners' 
Bank  of  Dubuque,  to  continue  until  the  1st  day  of  May,  1851. 
Vid.  acts  of  Legislature  of  Wisconsin  of  1836,  p.  18,  No.  7. 
By  an  act  of  Congress,  approved  on  the  3d  of  March,  1837, 
(5  Stat,  at  L.,  198,)  the  charter  granted  by  the  Legislature  of 
Wisconsin  was  disapproved  and  annulled  in  certain  particu- 
lars ;  but  allowed  and  left  in  force  as  to  the  provisions  not 
thus  vacated,  and  contained,  amongst  other  provisions,  (sec- 
tion 23,)  the  following :  '^  That  this  act  be  and  the  same  is 
hereby  declared  to  be  a  public  act,  and  that  the  same  be  for 
the  time  before  limited,  construed  in  all  courts  and  places 
benignly,  and  favorably,  for  every  *beneficial  purpose  r-^^f^ 
therein  mentioned.  Provided,  that  if  such  corporation  *- 
shall  fail  to  go  into  operation,  or  shall  abuse  or  misuse  their 
privileges  under  this  charter,  it  shall  be  in  the  power  of  the 
legislative  assembly  of  this  Territory  at  any  time  to  annul, 
vacate,  and  make  void  this  charter."  After  the  separation  of 
Iowa  from  Wisconsin,  the  Legislature  of  the  former  Territory, 
(the  Bank  of  Dubuque  being  situated  within  the  government 
thereof,)  by  an  act  of  the  21st  of  May,  1845,  repealed  the  act 
of  incorporation  of  the  Miners'  Bank;  directed,  under  the 
supervision  of  the  court  of  the  District,  the  settlement  by 
trustees  of  the  affairs  of  that  corporation,  and  the  distribution 
of  its  assets  amongst  the  creditors  and  stockholders  thereof. 
Vid.  Laws  of  Iowa  Ter.,  c.  81.  In  pursuance  of  this  law,  the 
prosecuting  attorney  for  the  Territory,  on  the  10th  of  August, 
1845,  filed  an  information  in  the  nature  of  a  writ  of  qiu>  war- 
ranto against  the  President,  Directors,  and  Company  of  the 
Bank  of  Dubuque,  as  usurpers,  upon  the  authority  of  the 
United  States,  of  the  privileges  and  franchises  of  a  banking 
corporation.  To  this  information  the  plaintiffs  pleaded  the  act 
of  incorporation  by  the  Legislature  of  Wisconsin,  as  altered 
by  the  act  of  Congress,  and  the  division  of  the  Territory  of 
Wisconsin,  and  the  creation  of  the  government  of  Iowa,  in 
justification  of  their  corporate  rights.  To  this  plea,  it  is 
replied  for  the  United  States,  that  the  Act  of  the  Legislature 
of  Wisconsin,  by  which  the  defendants  were  incorporated, 
had,  after  the  separation  of  the  territories,  been  repealed  by  an 
act  of  the  Legislature  of  Iowa,  within  whose  jurisdiction  the 
corporation  existed.  The  plaintiffs  in  error  (the  defendants 
below)  rejoined,  that  the  repealing  act  of  the  Legislature  of 
Iowa  had  been  passed  without  the  said  corporation  having 
failed  to  go  into  operation,  and  without  having  misused  or 
abused  its  privileges.     On  behalf  of  the  United  States  there 
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was  a  demurrer  to  this  rejoinder,  and  in  the  mean  time  the 
Territory  of  Iowa  having  become  a  State,  this  case  was  tried 
before  the  Supreme  Court  for  the  Second  Judicial  District  of 
the  state,  by  which  tribunal  the  demurrer  was  sustained,  and 
judgment  of  ouster  pronounced  against  the  Bank. 

By  the  plaintiff  in  error  it  is  insisted,  that  the  averments 
in  their  rejoinder  being  admitted  by  the  demurrer,  it  follows 
ex  consequently  that  the  repealing  law  of  the  Territory  of  Iowa 
was  unconstitutional,  as  a  law  arbitrarily  abrogating  the  char- 
ter of  the  Bank,  and  therefore  a  law  impairing  the  obligation 
of  a  contract.  In  reviewing  this  case  thus  made,  this  court  do 
not  consider  themselves  called  upon  to  test  either  the  power 
of  the  government  of  Iowa  for  the  enactment  of  the  statute 
complained  of,  the  coincidence  or  incompatibility  of  that- 
statute  with  the  10th  section  of  the  first  article  of  the  Consti- 
ii/»-j  tution,  or  *regularity  of  the   proceedings  in  the  court 

-'  below.  At  the  threshold  of  their  examination  of  this 
case,  they  are  met  by  an  inquiry  far  more  important  and  con- 
trolling than  either  of  these,  viz.,  an  inquiry  into  their  own 
authority  to  effect,  under  any  aspect  under  which  this  case  is 
presented  to  them,  the  result  which  is  sought  at  their  hands. 
Whatever  authority  there  exists  in  this  court  to  reexamine 
and  reverse  the  judgments  or  decrees  of  the  courts,  not  those 
regularly  appertaining  to  the  organized  judicial  system  of  the 
United  States,  such  authority  must  be  traced  to  the  25th  sec- 
tion of  the  law  establishing  the  "  Judicial  Courts  of  the  United 
States,'*  by  which  section  alone  the  power  of  this  court  for  the 
purposes  above  stated  was  created  and  is  clearly  defined.  By 
recurrence  to  that  section  it  will  be  perceived,  in  order  to 
give  the  corrective  power  to  this  tribunal,  that,  by  the  deci- 
sion of  the  state  courts  there  must  have  been  "  drawn  in  ques- 
tion, the  validity  of  a  statute  or  an  authority  exercised  under 
the  United  States,  and  the  decision  be  against  their  validity ;  '* 
or  it  must  be  "  where  is  drawn  in  question  the  validity  or 
statute  of,  or  an  authority  exercised  under  any  state^  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
such  their  validity ;  or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege,  or  exemption, 
specially  set  up  or  claimed  under  such  clause  of  the  Constitu- 
tion, treaty,  statute,  or  commission."  By  a  comparison  of  the 
record  before  us  with  the  section  of  the  Judiciary  Act  above 
quoted,  we  think  it  nowhere  apj)arent,  that  there  has  been, 
by  the  decision  of  the  Court  of  Iowa,  drawn  in  question  the 
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validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States,  much  less  that  there  has  been  a  deci- 
sion against  the  validity  of  either;   or  that  there  has  been 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  ant/  state^  on  the  ground  of  its  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
or  the  construction  of  any  clause  of  the  Constitution,  or  of 
any  treaty  or  statute  or  of  commission  held  under  the  United 
States,  and  a  decision  adverse  to  the  validity  of  the  latter. 
And  it  may  be  observed,  that  every  requisite  to  form  a  ground 
of  jurisdiction  enumerated  in  each  of  the  predicaments  com- 
prised in  the  statute,  must  combine  in  order  to  give  to  this 
court  the   power  invoked  by  the   plaintiffs  in  error.     The 
alleged  wrong  which  the  court  are  called  on  to  redress,  is  not 
an  act  of  state  power  at  all ;  it  is  an  act  of  the  territorial  gov- 
ernment of  Iowa,  by  which  was  repealed  an  act  of  the  preced- 
ing territorial  government  *of  Wisconsin ;   consequently  ^^^ 
the  decision  of  the  court  below  asserted  no  state  act  or  ^ 
power  in  opposition  to  the  Constitution,  treaties,  or  laws,  or 
to  a  commission  or  authority  of,  or  under  the  United  States, 
and  presents  therefore  no  ground  of  jurisdiction  here,  either 
as  derived  from  the  language  of  the  statute,  or  from  any  con- 
struction heretofore  given  of  it.     If  the  question  whether  a 
writ  of  error  would  lie  from  this  court  to  review  the  acts  of 
the  territorial  governments  could  ever  have  been  regarded  as 
in  any  sense  equivocal  upon  the  language  of  the  25th  section 
of  the  Judiciary  Act,  such  a  question  could  not  now  be  con- 
sidered as  open,  under  the  express  adjudications  previously 
ruled  by  this  court.     Thus  in  the  case  of  Scott  v.  Jones^  6 
How.,  p.  343,  it  was  expressly  declared, — "  That  an  objection 
to  the  validity  of  a  statute  on  the  ground  that  the  legislature 
which  passed  it  were  not  competent  or  duly  organized,  under 
the  acts  of  Congress  and  the  Constitution,  so  as  to  pass  valid 
statutes,  is  not  within  the  cases  enumerated  in  the  25th  sec- 
tion of  the  Judiciary  Act,  and  therefore  this  court  has  no 
jurisdiction  over  the  subject.     That  in  order  to  give  this  court 
jurisdiction,  the  statute,  the  validity  of  which  is  drawn  in 
question,  must  be  passed  by  a  state  a  member  of  the  Union, 
and  a  public  body  owing  obedience  and  conformity  to  its  Con- 
stitution and  laws.     That  if  public  bodies,  not  duly  admitted 
into  the  Union,  undertake  as  states,  to  pass  laws  which  might 
encroach  on  the  Union  or  its  granted  powers,  such  conduct 
would  have  to  be  reached  either  by  the  power  of  the  Union 
to  put  down  insurrection,  or  by  the  ordinary  penal  laws  of  the 
Btates  or  territories  within  which  thes^  bodies  are  situated  and 
ftcting:  but  their  measures  are  imt  examinable  by  this  court 
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upon  a  writ  of  error.  They  are  not  states^  and  cannot  pass 
statutes  within  the  meaning  of  the  Judiciary  acts."  Other 
cases  cited  by  the  court,  in  the  opinion  just  quoted,  might  be 
adduced  to  show  the  difference  ever  taken  by  the  court  in  ref- 
erence to  its  relation  to  the  states  as  states,  and  as  contradis- 
tinguished from  the  territories  of  the  United  States.  It  seems 
to  us,  that  the  control  of  these  territorial  governments  prop- 
erly appertains  to  that  branch  of  the  government  which  creates 
and  can  change  or  modify  them  to  meet  its  views  of  public 
policy,  viz. :  the  Congress  of  the  United  Sfcates.  That  control 
certainly  has  not  been  vested  in  this  court,  either  in  mode  or 
in  substance,  by  the  25th  section  of  the  Judiciary  Act. 

It  has  been  argued  in  this  case,  that  as  Confess,  in  creatine 
the  territorial  governments  of  Wisconsin  and  Iowa,  reserved 
to  themselves  the  power  of  disapproving  and  thereby  annulling, 
the  acts  of  those  governments,  and  had,  in  the  exercise  of  that 
power,  stricken  out  several  of  the  provisions  of  the  charter  of 
«^-i  Hhe  Bank  of  Dubuque,  enacted  by  the  Legislature  of 

^  Wisconsin,  assenting  to  the  residue ;  that  therefore  the 
charter  of  this  Bank  should  be  regarded  as  an  act  of  Congress, 
rather  than  of  the  territorial  government ;  and  consequently 
the  decision  of  the  state  court,  in  favor  of  the  repealing 
law  of  Iowa,  must  be  held  to  be  one  in  which  was  drawn 
in  question  and  overruled  the  validity  of  a  statute  of  or  an 
authority  exercised  under  the  United  States,  and  as  a  decision 
also  against  a  right,  title,  or  privilege  set  up  under  a  statute 
of  the  United  States.  The  fallacy  of  this  argument  is  easily 
detected.  Congress,  in  creating  the  territorial  governments, 
and  in  conferring  upon  them  powers  of  general  legislation,  did 
not,  from  obvious  principles  of  policy  and  necessity,  ordain  a 
suspension  of  all  acts  proceeding  from  those  powers,  until 
expressly  sanctioned  by  themselves,  whilst  for  considerations 
equally  strong  they  reserved  the  power  of  disapproving  or 
annulling  such  acts  of  territorial  legislation  as  might  be 
deemed  aetrimental.  A  different  system  of  procedure  would 
have  been  fatal  to  all  practical  improvement  in  those  terri- 
tories, however  urgently  called  for;  nay,  might  have  dis- 
armed them  of  the  very  power  of  self-preservation.  An  invar 
sion,  or  insurrection,  or  any  other  crisis  demanding  the  most 
strenuous  action,  would  have  had  to  remain  without  preven- 
tive or  remedy,  tiU  Congress,  if  not  in  session,  could  be  con- 
vened, or  when  in  session,  must  have  awaited  its  possibly 
procrastinated  aid. 

The  argument  would  render  also  the  acts  of  the  territorial 
governments,  even  the  most  wholesome  and  necessary,  and 
uough  indispensably  carried  to  the   extreme  of  authority 
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obnoxious  to  the  charge  of  usarpation  or  criminalitj.  The 
reverse  of  this  argument,  whilst  it  is  accordant  with  the  inves- 
titure of  general  legislative  power  in  the  territorial  govern- 
ments, places  them  in  the  position  of  usefulness  and  advantage 
towards  those  they  were  bound  to  foster,  and  subjects  them 
at  the  same  time  to  proper  restraints  from  their  superior.  The 
charter  of  the  Bank  of  Dubuque  enacted  in  all  its  details  and 
powers  ever  possessed  by  it,  (and  according  to  which  it  was 
in  fact  organized,)  by  the  Legislature  of  Wisconsin,  must  be 
looked  upon  as  the  creature  of  that  legislature.  To  regard  it, 
as  we  are  urged  to  do  by  the  argument  for  the  plaintiff  in 
error,  would  constitute  it  rather  a  Bank  of  the  United  States, 
situated  without  the  United  States,  and  operating  within  the 
territory  of  Wisconsin,  now  the  state  of  Iowa,  independently 
of  the  power  or  local  policy  of  that  state,  and  beyond  the 
reach  oi  its  faculties  or  obligations  to  be  exerted  for  its  own 
citizens.  We  think  that  the  positions,  urged  for  the  plaintiff 
in  error,  leave  the  objections  to  the  jurisdiction  as  above 
stated,  in  their  full  force.  We  regard  both  the  charter 
granted  by  Wisconsin,  and  the  repeal  of  that  charter  by  Iowa, 
*alike  as  acts  of  the  territorial  authorities,  and  not  as  the  r«Q 
acts  of  any  state  of  this  Union ;  and  that  as  such,  this  ^ 
court  has  no  power,  by  writ  of  error,  to  take  cognizance  of 
them  in  virtue  of,  and  for  the  objects  designated  by,  the  25th 
section  of  the  Judiciary  Act. 

We  therefore  adjudge  that  the  writ  of  error  in  this  case  be 
dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  for  the  Second  Judicial 
District  of  the  state  of  Iowa,  and  was  argued  by  counsel — 
on  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed for  the  want  of  jurisdiction. 


%•••¥ 


WmJAM  BiNNS  Ain>  C.  Stooktok  Halstbad,  Pj^aintiffs, 

V.  CoBunsLius  W.  Lawbbnob. 

The  Tariff  Act,  passed  in  1846,  (9  Stat,  at  L.,  p.  44,)  enacted  doUes  on  glass, 

as  follows,  yiz. : 
'*  Schedule  B.    Forty  per  centum  ad  yalorem,  Glass  cut 
''Schedule  0.     Thir^  per  centum  ad  yalorem.  Glass  tumblers,  plain, 

moulded,  or  pressed;  not  cut  or  punted." 
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The  following  classes  of  tumblers  fall  within  Schedule  B,  and  are  chargeable 
with  a  duty  of  forty  per  centum,  viz. : 

1.  Glas3  tumblers,  the  entire  surface  of  the  bottom  of  which  had  been 
smoothed  by  the  glasscutter  or  grinder,  previous  to  their  importation 
into  the  United  States. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures  had  been  engraved 
by  the  glasscutter  or  engraver,  previous  to  their  importation  into  the 
United  States. 

This  cause  was  brought  up  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  on  a 
certificate  of  division  in  opinion  between  the  judges  thereof. 

It  was  an  action  brought  up  by  the  plaintiffs  against  the 
Collector  of  New  York  for  the  return  of  certain  duties,  paid 
under  protest,  and  charged  to  have  been  illegally  exacted  upon 
the  importation  of  glass  tumblers. 

The  tariff  of  3d  August,  1846,  (9  Stat,  at  L.,  pp.  44,  46, 
ch.  74,)  enacted  duties  on  glass,  as  follows,  viz. : 

"  Schedule  B.     Forty  per  centum  ad  valorem. 

"  Glass  cut. 

"Schedule  C.     Thirty  per  centum  ad  valorem. 
0-1  Q-i         *" Glass  tumblers,  plain,  moulded,  or  pressed;  not 
J     cut  or  punted." 

The  demand  of  the  plaintiffs,  Binns  &  Halstead,  for  alleged 
overcharge  of  duties  paid  to  the  collector,  was  founded  on 
the  importations  of  glass  tumblers  of  two  kinds : 

1.  Glass  tumblers,  the  entire  surface  of  the  bottom  of  which 
had  been  smoothed  by  the  glasscutter,  or  grinder,  previous  to 
their  importation  into  the  United  States. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures 
had  been  engraved  by  the  glasscutter,  or  engraver,  previous  to 
their  importation  into  the  United  States. 

Upon  these  tumblers  the  collector  charged  a  duty  of  forty 
per  cent,  classing  them  under  schedule  B.  In  ten  importa- 
tions this  duty  of  forty  per  cent,  amounted  to  $6,696.70, 
whereas  the  plaintiffs  alleged  that  it  was  $730.20  too  much, 
averring  that  the  tumblers  properly  belong  to  Schedule  C,  and 
to  recover  this  excess  the  present  action  was  brought. 

Upon  the  trial  the  jury  found  a  verdict  for  the  defendant. 
But  upon  the  trial  the  counsel  for  the  plaintiffs  excepted  to 
the  charge  of  the  court,  which  exception  was  reserved  for 
argument. 

Upon  which  said  argument  it  occurred  as  a  question  whether, 
according  to  the  true  construction  of  the  act  of  Congress  of 
80th  July,  1846,  entitled,  "An  act  reducing  the  duty  on 
imports,  and  for  other  purposes,"  glass  tumblers,  the  bottoms 
of  which  have  been  smoothed  or  flattened  by  the  process  of 
outting  or  grinding,  and  glass  tumblers  which  have  been 
10 
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engraved  on  the  sides  by  a  similar  process,  should  be  charged 
with  the  duty  of  40  per  centum  ad  valorem,  under  schedule  B 
of  said  act,  as  glass  cut,"  or  with  the  duty  of  30  per  centum 
ad  valorem,  under  schedule  C  of  said  act,  as  ^^  glass  tumblers, 
plain,  moulded  or  pressed,  not  cut  or  punted." 

On  which  question  the  opinions  of  the  judges  of  the  court 
were  opposed. 

Whereupon,  on  motion  of  the  said  plaintiffs,  by  their  coun- 
sel, that  the  point  upon  which  the  disagreement  hath  hap- 
pened may,  during  the  term,  be  stated  under  the  direction  of 
the  judges,  and  certified  under  the  seal  of  this  court  to  the 
Supreme  Court  to  be  finally  decided : 

It  is  ordered,  that  the  following  statement  of  facts,  which  is 
made  under  the  direction  of  the  judges,  be  certified  according 
to  the  request  of  the  said  plaintiffs,  and  the  statute  in  such 
case  made  and  provided. 

Statement  of  Facts. 

That  the  tumblers  in  question  consisted  of  two'  kinds,  as 
follows : 

*1.  Glass  tumblers,  the  entire  surface  of  the  bottoms     p#^^ 
of  which  had  been  smoothed  by  the  glasscutter,  or  grin-     L 
der,  previous  to  their  importation  by  tiie  plaintiffs. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures 
had  been  engraved  by  the  glasscutter  or  engraver  previous  to 
such  importation. 

That  the  tumblers  in  question,  of  the  first  class,  are  only 
known  in  trade  and  commerce  in  the  citv  of  New  York  as 
** plain  tumblers,"  or  as  "plain  smooth-bottomed  tumblers," 
or  as  "  plain  tumblers  with  flattened  bottoms." 

That  the  tumblers  in  question  of  the  second  class  are  only 
known  in  trade  and  commerce  in  said  city  as  "  engraved 
tumblers." 

That  the  tumblers  in  question  (of  both  classes)  are  not 
known  in  trade  and  commerce  in  said  city  as  "  cut  glass." 

That  all  the  material  witnesses  for  the  plaintiffs  were  mer- 
chants, importing  and  dealing  in  glassware. 

That  all  the  material  witnesses  for  the  defendant  were 
manufacturers  of  glassware,  or  glasscutters  and  grinders. 

That  the  designation  "  cut  glass,"  as  used  in  trade  and  com- 
merce in  said  city,  applies  only  to  tumblers,  the  sides  of  which 
have  been  cut  or  ground,  and  that  the  importers  of  glassware 
and  dealers  in  glassware  in  said  city,  do  nut  ct/n.^idur  tuir  biers 
of  the  description  in  question  in  this  suit  as  coming  within 
the  designation,  and  if  they  received  an  order  from  a  customer 
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for  *'  cut  glass  tumblers,"  would  not  regard  it  as  including 
either  smooth-bottomed  or  engraved  tumblers. 

That  by  the  testimony  of  the  manufacturers  and  operatives, 
glass  tumblers  are  manufactured  entirely  by  the  glassblower, 
or  in  part  by  the  glassblower  and  in  part  by  the  glasscutter  or 
grinder,  and  that  glass-blowing  and  glass-cutting  are  distinct 
and  separate  trades,  and  processes  of  manufacture. 

By  the  same  witnesses.  That  the  bottoms  of  glass  tum- 
blers, manufactured  entirely  by  the  glassblower  are  rough, 
particularly  in  the  centre,  being  there  broken  off  from  the 
punt  or  stick  on  which  made ;  and  that  when  sold  in  this  con- 
dition such  tumblers  are  known  in  trade  and  commerce  in  the 
city  of  New  York  as  ** plain*'  or  "plain  rough-bottomed 
tumblers." 

By  the  same  witnesses.  That,  after  their  completion  by  the 
glassblower,  such  rough-bottomed  tumblers  frequently  pass 
into  the  hands  of  the  glasscutter,  or  grinder,  by  whom  the 
centre  of  the  bottoms  oi  tumblers  is  cut  or  smoothed,  for  the 
purpose  of  removing  the  particular  roughness  of  that  part  of 
the  tumbler,  and  that  the  process  of  thus  cutting  or  smoothing 
the  centre  of  the  bottoms  of  such  tumblers  is  called  punting ; 
and  that  tumblers  manufactured  by  the  glassblower,  but  the 

*121  ^^^^^®  P^^^  ^^  *^^®  bottoms  of  which  have  been  so  cut 
-■  or  smoothed  by  the  glasscutter,  are  known  in  trade  and 
commerce  as  "  punted  "  tumblers. 

By  the  same  witnesses.  That,  after  their  completion  by  the 
l^lassblower,  such  rough-bottomed  tumblers  frequently  pass 
into  the  hands  of  the  glasscutter  or  mnder,  by  whom  the 
entire  surface  of  the  bottoms  of  such  tumblers  is  cut  or 
smoothed,  and  that  tumblers  manufactered  by  the  glassblower, 
but  the  entire  bottoms  of  which  have  been  cut  or  smoothed  by 
the  glasscutter  or  grinder,  are  known  in  trade  and  commerce 
as  "  plain  tumblers,"  or  as  "  plain  smooth-bottomed  tumblers," 
or  as  "  plain  tumblers  with  flattened  bottoms,  and  are  similar 
to  the  tumblers  in  question  of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known  in  trade  and 
commerce,  and  amongst  manufacturers,  as  ^'moulded  tum- 
blers," or  *^  pressed  tumblers,"  are  also  made  entirely  by  the 
glassblower,  and  are  also  rough-bottomed  until  subjected  to 
the  process  of  punting,  or  smoothing  and  cutting  above  de- 
scribed. 

By  the  same  witnesses.  That  all  cutting  of  glass  is  done 
by  means  of  grinding  upon  wheels,  and  that  there  is  no  such 
thing  as  the  cutting  of  glass  in  the  manufacture  of  "  cut-glass  " 
in  any  other  way. 

By  the  same  witnesses.  That  the  cutting  or  smoothing  of 
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the  bottoms  of  the  tumblers  in  question,  (of  the  first  olass,) 
is  done  by  the  glasscutter,  and  that  the  process  of  cutting  and 
smoothing  is  identical  with  that  of  punting,  except  that  it 
extends  to  the  entire  surface  of  the  bottom  of  the  tumblers, 
whereas  the  '^punting"  is  limited,  as  above  stated,  to  the 
centre  of  the  bottom  merely. 

By  the  same  witnesses.  That  the  process  of  "puntinff,** 
and  the  process  of  ^^  cutting  or  smoothing  "  the  bottoms  of  me 
tumblers  in  question,  are  identical  in  their  operation  with 
that  of  cutting  the  sides  of  tumblers,  known  in  trade  and 
commerce  as  ^^  cut  glass.'* 

It  is  proved  that  the  time  required  to  cut  or  smooth  the 
bottom  of  the  tumblers  in  question,  (of  the  first  class,)  is  four 
or  five  times  as  long  as  that  required  for  ^^ punting"  the  bot- 
toms of  punted  tumblers ;  and  that  tumblers  with  the  bottoms 
cut  or  smoothed  cost  from  18  to  22  cents  per  dozen  more  than 
punted  tumblers. 

It  is  proved  that  the  ^^  punted  "  tumblers  are  charged  with 
the  duty  of  40  per  centum  ad  valorem  under  the  Tariff  Act 
of  1846. 

It  was  proved  by  the  manufacturers  and  operatives  that  the 
process  of  engraving  the  tumblers  of  the  second  class  is  simi- 
lar to  that  of  catting  the  tumblers  of  the  first  class,  but  is  a 
finer  species  of  work,  requiring  more  experienced  and  skilful 
workmen,  and  the  use  oi  copper  wheels  instead  of  wood  and 
stone  wheels,  and  oil  and  emery,  instead  of  sand. 

*A11  which  we  have  caused  by  these  presents  to  be     rm-tQ 
exemplified,  and  the  seal  of  the  said  Circuit  Court  to     ^ 
be  hereunto  affixed. 

Witness  the  Hon.  Roger  B.  Taney,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  at  the  city  of  New  York, 
this  first  day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand ei^ht  hundred  and  forty-nine,  and  of  the  independence 
of  the  United  States  the  seventy-fourth. 

AL£XAin>EB  Gabdinbb,  OUrk. 


I,  Samuel  R.  Betts,  one  of  the  judges  of  the  Circuit  Court 
of  the  United  States,  for  the  Southern  District  of  New  York, 
in  the  second  circuit,  do  hereby  certify,  that  the  foregoing 
exemplification  is  in  due  form  of  law. 

Sahurl  R.  Bbtts. 

It  was  argued  by  Mr.  Patten  for  the  plaintiff,  and  Mr.  Crit- 
tenden (Attorney-General,)  for  the  defendant. 

The  points  for  the  plaintiffs  were  as  follows : — 
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1.  That  the  tariff  laws  are  to  be  construed  according  to  the 
commercial  sense  of  the  terms  used  in  them.  Lee  v.  Lincoln^ 
1  Story,  610 ;  U.  S.  v.  112  Caski  Sugar,  8  Pet.,  277 ;  Bacm  v. 
Bancroft,  1  Story,  841 ;  U.  S,  v.  Wiggleaworth,  2  Id.,  869 ; 
Henry  W.  Sill  et  al.  v.  Cornelius  W.  Lawrence,  Collector,  MS., 
before  Justice  Nelson,  U.  S.  C,  New  York. 

2.  That  statutes  laying  restrictions  upon  trade,  or  which 
lay  an  excise  or  tax  upon  it,  are  to  be  construed  strictly. 
Sewall  v.  Jones,  9  Pick.  (Mass.),  412 ;  and  that  the  court  can- 
not, therefore,  look  for  the  intent  of  the  framers  beyond  the 
ordinary  and  natural  import  of  the  language  used. 

8.  That  the  words  ^^  plain  tumblers,  in  the  second  clause 
upon  this  subject,  in  schedule  C,  are  to  be  taken  as  used  in 
commerce.  Tariff  Laws  of  July,  1846,  p.  42;  schedule  B, 
"glass  cut,"  p.  44;  schedule  C,  p.  45,  Boston  edition;  Tariff 
1842,  p.  552,  sec.  5. 

4.  That  in  commerce  the  tumblers  in  question  are  known 
as  "plain  tumblers." 

5.  that  no  other  tumblers,  either  in  commerce  or  manufac- 
ture, are  known  simply  as  plain  tumblers.  U.  S.  v.  WiggUs- 
worth,  2  Story,  869. 

Mr.  Crittenden,  for  the  defendant,  contended, — 

1.  That  whether  the  tumblers  in  question  were  or  were  not 
of  '*  glass  cut,"  was  a  question  of  fact.  Upon  that  question 
the  evidence  is  clear  in  favor  of  the  verdict. 

That  tumblers  of  glass  punted  are  "  glass  cut "  is  undenia- 
ble upon  the  evidence  of  the  manufacturers;  and  upon  the 
same  evidence  it  is  equally  clear  that  tumblers  of  glass  with 
*141  ornamental  *figures  engraved  on  them  are  "glass  cut," 
^  and  so  both  descriptions  of  the  tumblers,  about  which 
the  suit  was  brought,  are  within  schedule  B,  and  subject  to  a 
duty  of  forty  per  cent,  ad  valorem. 

The  descriptions,  in  schedule  B,  of  "glass  cut,"  and  in 
schedule  C,  of  ''glass  tumblers,  plain,  moulded,  or  pressed, 
not  cut  or  punted, '  do  not  leave  room  for  argument. 

Both  classes  of  the  imported  tumblers  in  question  had  been 
cut,  punted,  smoothed,  and  ground  by  the  glasseutter ;  none 
of  them  were  plain  and  uncut,  as  they  were  from  the  hands 
of  the  glassblower,  and  therefore  cannot  be  brought  to  the 
lower  duty  of  thirty  per  cent,  ad  valorem  according  to  sche- 
dule C. 

The  maxim,  "  Cuique  in  sua  arte  credendum  est,''*  applies  to 
the  evidence  of  the  manufacturers  of  glass  introduced  by  the 
collector. 
14 
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2.  Upon  the  statements  appearing  upon  the  record,  there  is 
no  ground  for  a  new  trial. 

It  is  not  possible  to  mystify  and  make  intricate  the  matters 
of  fact.  That  the  tumblers  of  glass  in  question  were  ^^  glass 
cut/'  tumblers  of  glass  punted,  tumblers  with  ornamental  fig- 
ures cut  upon  them,  and  not  ^^  glass  tumblers,  plain,  moulded, 
or  pressed,  not  cut  or  punted,"  cannot  be  made  more  lucid  by 
argument  than  by  the  testimony  given.  Importing  merchants 
cannot  demolish  facts,  change  the  qualities  and  substance  of 
things,  alter  the  descriptions  and  meaning  of  schedules  B  and 
C,  in  the  tariff  of  1846,  nor  evade  their  effect  by  arbitrary 
names,  which  they  may  think  fit  to  give  to  things  imported 
by  them. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  the  plaintiffs,  importers  of 
glassware,  against  the  defendant  as  collector  of  the  port  of 
New  York,  to  recover  a  certain  amount  of  money  paid  under 
protest  to  the  defendant  as  collector,  for  duties  exacted  by 
him  upon  glass  tumblers  imported  by  the  plaintiffs  at  the 
period  set  forth  in  an  exhibit  filed  in  the  cause,  by  which  are 
also  shown,  the  duties  charged  by  and  paid  to  the  defendant, 
and  the  amount  claimed  by  the  plaintiffs,  as  having  been 
improperly  exacted ;  this  last  amount,  consisting  in  each 
instance  of  the  difference  between  the  duty  of  40  per  centum 
ad  valorem^  charged  under  schedule  B  of  the  Tariff  Act  of 
July  80th,  1846,  as  on  importations  of  "  glass  cut,"  and  the 
duty  of  30  per  centum  ad  valorem^  at  which  rate  the  plaintiffs 
claimed  to  enter  their  importations  of  glass  above-mentioned, 
under  schedule  C  of  the  same  act  of  Congress,  as  ^^  glass  tum- 
blers plain,  moulded,  or  pressed,  not  cut  or  punted.^^ 

The  question  of  law  upon  the  construction  of  the  Statute 
*of  1846,  upon  which  the  judges  differed  in  opinion,  rit-tz 
and  the  facts  of  the  case  out  of  which  that  question  has  ^ 
grown,  cannot  be  stated  with  greater  clearness  or  with  more 
succinctness  of  form,  than  they  have  been  in  the  certificate 
from  the  Circuit  Court. 

This  cause  having  been  tried  before  his  honor  Justice 
Nelson,  on  the  8d  of  November,  1848,  the  jury  impanelled 
returned  a  verdict  for  the  defendant.  The  counsel  for  the 
plaintiff  having  excepted  to  the  charge  of  the  presiding  judge 
on  the  trial,  the  cause  was  heard  upon  the  exceptions  reserved 
for  the  plaintiff,  involving  the  question  whether,  according  to 
the  true  construction  of  the  Act  of  Congress  of  30th  of  July, 
1846,  entitled  '^  An  act  reducing  the  duty  on  imports  and  for 
other  purposes,"  glass  tumblers,  the  bottoms  of  which  have 
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been  smoothed  or  flattened  by  the  process  of  catting  or  grind- 
ing, and  glass  tumblers  which  have  been  engraved  on  the  sides 
bj  a  similar  process,  should  be  charged  with  the  duty  of  40 
per  centum  ad  valorem,  under  schedule  B  of  said  act,  as 
**  glass  cut,"  or  with  the  duty  of  80  per  centum  ad  valorem, 
under  schedule  C  of  said  act,  as  ^^elass  tumblers  plain, 
moulded,  or  pressed,  not  cut  or  punted. 

On  which  question  the  opinion  of  the  judges  of  the  court 
were  opposed. 

Whereupon,  on  motion  of  the  said  plaintiffii  by  their  coun- 
sel, that  the  point  upon  which  the  disagreement  hath  hap- 
pened may,  during  the  term,  be  stated  under  the  direction  of 
the  judges,  and  certified  under  the  seal  of  this  court  to  the 
Supreme  Court  to  be  finally  decided. 

It  is  ordered,  that  the  following  statement  of  facts,  which  is 
made  under  the  direction  of  the  judges,  be  certified  according 
to  the  request  of  the  said  plaintifb,  and  the  statute  in  such 
case  made  and  provided. 

Statement  of  Fcute. 

That  the  tumblers  in  question  consisted  of  two  kinds,  as 
follows : 

1.  Glass  tumblers,  the  entire  surface  of  the  bottoms  of  which 
had  been  smoothed  by  the  glasscutter  or  grinder,  previous  to 
their  importation  by  the  plaintifEs. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures 
had  been  engraved  by  the  glasscutter  or  engraver,  previous  to 
such  importation. 

That  the  tumblers  in  question  of  the  first  class,  are  only 
known  in  trade  and  commerce  in  the  city  of  New  York  as 
^  plain  tumblers,"  or  as  ^^  plain  smooth-bottomed  tumblers,"  or 
as  *'*'  plain  tumblers  with  flattened  bottoms." 

That  the  tumblers  in  question  of  the  second  class,  are  only 
•1  Ai  *known  in  trade  and  commerce  in  said  city  as  ^'  engraved 
^^J  tumblers." 

That  the  tumblers  in  question  (of  both  classes)  are  not 
known  in  trade  and  commerce  in  said  city  as  ^^  cut  glass." 

That  all  the  material  witnesses  for  the  plaintiffs  were  mer- 
chants, importing  and  dealing  in  glassware. 

That  all  the  material  witnesses  for  the  defendant  were  man- 
ufacturers of  glassware,  or  glasscutters  and  grinders. 

That  the  designation  ^^  cut  glass,"  as  used  in  trade  and  com- 
merce in  said  city,  applies  only  to  tumblers  the  sides  of  which 
have  been  cut  or  ground,  and  that  the  importers  of  glassware 
and  dealers  in  glassware  in  said  city,  do  not  consider  tumblers 
of  the  description  in  question  in  this  suit,  as  coming  within 
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the  designation,  and  if  they  received  an  order  from  a  custoiner 
for  "  cut  glass  tumblers,"  would  not  regard  it  as  including 
either  smooth-bottomed  or  engraved  tumblers. 

That  by  the  testimony  of  the  manufacturers  and  operatives, 
glass  tumblers  are  manufactured  entirely  by  the  glassblower, 
or  in  part  by  the  glassblower  and  in  part  by  the  glass-cutter  or 
grinder,  and  that  glass-blowing  and  glass-cutting  are  distinct 
and  separate  trades,  and  processes  of  manufacture. 

By  the  same  witnesses.  That  the  bottoms  of  glass  tumblers 
manufactured  entirely  by  the  glassblower,  are  rough,  particu- 
larly in  the  centre,  being  there  broken  off  from  the  punt  or 
stick  on  which  made ;  and  that  when  sold  in  this  condition, 
such  tumblers  are  known  in  trade  and  commerce  in  the  city  of 
New  York  as  "  plain  "  or  "  plain  rough-bottomed  tumblers." 

By  the  same  witnesses.  That  after  their  completion  by  the 
glassblower,  such  rough-bottomed  tumblers  frequently  pass 
into  the  hands  of  the  glasscutter,  or  grinder,  by  whom  the 
centre  of  the  bottoms  of  such  tumblers  is  cut  or  smoothed,  for 
the  purpose  of  removing  the  particular  roughness  of  that  part 
of  the  tumblers,  and  that  the  process  of  thus  cutting  or  smooth- 
ing the  centre  of  the  bottoms  of  such  tumblers  is  called  punt- 
ing ;  and  that  tumblers  manufactured  by  the  glassblower,  but 
the  centre  part  of  the  bottoms  of  which  have  been  so  cut  or 
smoothed  by  the  glasscutter,  are  known  in  trade  and  com- 
merce as  **  punted  "  tumblers. 

By  the  same  witnesses.  That,  after  their  completion  by  the 
glassblower,  such  rough-bottomed  tumblers  frequently  pas8 
into  the  hands  of  the  glasscutter  or  grinder,  by  whom  the 
entire  surface  of  the  bottoms  of  such  tumblers  is  cut  or 
smoothed,  and  that  tumblers  manufactured  by  the  glass- 
blower,  but  the  entire  bottoms  of  which  have  been  cut  or 
smoothed  by  the  glasscutter  or  grinder,  are  known  in  trade 
and  commerce  as  ^^  plain  tumblers,"  or  as  ^'  plain  smoothed- 
bottomed  tumblers,"  or  as  ^^  plain  ^tumblers  with  flat-  r^^,, 
tened  bottoms,"  and  are  similar  to  the  tumblers  in  ^ 
question  of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known  in  trade  and 
oommerce,  and  amongst  manufacturers  as  ^^  moulded  tum- 
blers," or  "  pressed  tumblers,"  are  also  made  entirely  by  the 
glassblower ;  and  are  also  rough-bottomed  until  subjected  to 
the  process  of  punting,  or  smoothing  and  cutting  above 
described. 

By  the  same  witnesses.  That  all  cutting  of  glass  is  done  by 
means  of  grinding  upon  wheels,  and  that  there  is  no  such  thing 
as  the  cutting  of  glass  in  the  manufacture  of  ^^  cut  glass  "  in 
any  other  way. 
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By  the  same  witnesses.  That  the  cutting  or  smoothing  of 
the  bottoms  of  the  tumblers  in  question,  (of  the  first  class,)  is 
done  by  the  glasscutter,  and  that  the  process  of  cutting  and 
smoothing  is  identical  with  that  of  punting,  except  that  it 
extends  to  the  entire  surface  of  the  bottom  of  the  tumblers, 
whereas  the  "punting"  is  limited,  as  above  stated,  to  the 
centre  of  the  bottom  merely. 

By  the  same  witnesses.  That  the  process  of  "punting," 
and  the  process  of  "  cutting  or  smoothing  "  the  bottoms  of  the 
tumblers  in  question,  are  identical  in  their  operation  with  that 
of  cutting  the  sides  of  tumblers,  known  in  trade  and  com- 
merce as  "  cut  glass." 

It  was  proved  that  the  time  required  to  cut  or  smooth  the 
bottoms  of  the  tumblers  in  question,  (of  the  first  class,)  is 
four  or  five  times  as  long  as  that  required  for  "punting"  the 
bottoms  of  punted  tumblers ;  and  that  tumblers  with  the  bot- 
toms cut  or  smoothed  cost  from  18  to  22  cents  per  dozen  more 
than  punted  tumblers. 

It  was  proved  that  the  "  punted  "  tumblers  are  charged  with 
the  duty  of  40  per  centum  ad  valorem  under  the  Tariff  Act 
of  1846. 

It  was  proved  by  the  manufacturers  and  operatives,  that  the 
process  of  engraving  the  tumblera  of  the  second  class  is  similar 
to  that  of  cutting  the  tumblers  of  the  first  class,  but  is  a  finer 
speciQS  of  work,  requiring  more  experienced  and  skilful  work- 
men, and  the  use  of  copper  wheels  instead  of  wood  and  stone 
wheels,  and  oil  and  emery  instead  of  sand. 

The  question  referred  to  this  court  by  the  aforegoing  certi- 
ficate, and  the  solution  of  that  question,  are  supposed  to  lie 
within  a  comparatively  narrow  compass.  In  the  construction 
of  the  Act  of  Congress  of  July  80th,  1846,  as  in  that  of  every 
other  statute,  one  cardinal  rule  must  govern,  and  it  is  this ; 
that  wherever  the  will  or  intention  of  the  lawmaking  pf^wer  is 
declared  in  plain  and  unequivocal  terms,  that  will  or  intention 
must  be  followed — absolutely  followed.  It  would  not  be 
*181  ^^li^issibl^  *uiider  such  circumstances,  to  attempt  a 
-'  control  or  modification  of  that  will,  by  speculations  of 
policy  or  by  facts  or  opinions  derived  aliunde^  as  such  a  pro- 
ceeding would  in  eflFect  operate  a  repeal  of  the  positive  law,  or 
the  abrogation  of  a  superior  power,  by  what  were  the  just  and 
regular  subjects  of  its  operation.  Where  a  statute  may  be 
ambiguous  in  its  language,  or  may  have  reference  to  facts  or 
conclusions  dependent  on  usage,  the  influence  of  opinion  or 
the  proof  of  established  usage  may  be  proper  or  even  indispen- 
sable, in  fixing  the  just  interpretation  of  the  law,  but  it  is 
18 
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only  in  instances  like  these  last  mentioned,  that  such  a  rule  of 
interpretation  can  be  tolerated. 

The  question  presented  upon  the  certificate  from  the  Cir- 
cuit Court  will  be  considered,  1st,  with  reference  to  the  lan- 
guage of  the  Tariff  Act  of  July  30th,  1846 ;  and  next  upon 
the  import  of  the  facts  proved  in  the  case,  upon  the  hypothe- 
sis that  those  facts  could  at  all  affect  the  rule  of  interpretation. 

In  schedule  B,  part  of  the  act  above-mentioned,  laying  an 
impost  of  40  per  centum  on  all  articles  embraced  within  it, 
the  only  description  of  glass  mentioned,  is  that  designated  as 
^^ glass  <n^,"  Its  distinguishing  characteristic,  that  brings  the 
article  within  the  purview  of  that  schedule  is,  that  it  be  cut ; 
the  figure,  or  the  extent  in  which  the  process  of  cutting  should 
have  been  applied,  was  nowhere  defined  by  the  statute ;  and 
it  must  be  obvious,  that  any  attempt  to  define  or  describe  that 
which  may,  and  must  indeed  be  as  diverse  as  the  skill,  the 
taste,  or  the  prospect  of  profit  on  the  part  of  the  manufacturer, 
would  have  been  utterly  nugatory.  But  it  6ould  be  easily 
undei*stood,  both  by  the  law-maker  and  by  others,  that  the 
beauty,  the  quality,  and  the  price  of  glass  are  heightened  by 
the  process  of  cutting,  and  it  was  equally  notorious  or  suscep- 
tible of  proof,  that  the  process  of  cutting  is  accomplished  by 
but  one  species  of  operation,  viz. :  the  operation  of  grinding. 
It  would  appear  plain  then,  that  all  glass  subjected  to  this  one 
known  process,  as  being  enhanced  in  value,  was  designed  to 
fall  within  the  description  in  the  statute  of  ^^  glass  cut. 

The  articles  of  glassware  enumerated  in  schedule  C,  as  being 
subject  to  an  impost  of  30  per  centum,  are  thus  described, 
viz.:  glass  tumblers  plain,  moulded,  or  pressed,  ^^not  cut  or 
puntedJ**  Upon  the  language  of  the  description  just  quoted  it 
would  seem  too  clear  for  cavil,  that  ciU  or  punted  tumblers, 
cannot  be  placed  in  the  same  class  with  those  that  are  enume- 
rated as  ^'^plaiHy  moulded  or  pressed^^^  but  are  carefully  contra- 
distinguished from  these  last  denominations.  Chit  or  punted 
tumblers,  therefore,  even  if  these  two  terms  could  be  under- 
stood as  having  different  significations  and  were  not  applicable 
merely  to  different  degrees  of  cutting  or  grinding,  do  not  fall 
under  the  lower  rate  of  duty — but  all  *cut  tumblers,  no  rtt-iq 
matter  in  what  part,  in  what  figures  or  to  what  extent  ^ 
they  are  cut,  and  all  punted  tumblers  were  by  the  act  of  Con 
gress  of  July  80th,  1846,  subject  to  a  duty  of  40  per  cent 
upon  the  proper  construction  of  the  language  of  the  statute. 
An  effort  has  been  made  to  control  this  language,  by  intro- 
ducing the  opinions  of  certain  dealers  in  glass,  and  of  other 
persons  in  the  city  of.  New  York,  to  show  that  tumblers,  the 
entire  bottom  of  which  are  ground  or  smoothed  by  the  glass* 
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cutter,  and  tumblers  the  sides  of  which  are  wrought  and  orna- 
mented by  the  same  means,  are  not  considered  as  ctd  but  are 
held  to  be  the  first  plain^  and  the  second  engraved  tumblers. 
The  sum  of  the  argument  thus  attempted,  when  tested  by 
common  sense,  amounts  to  this :  That  the  process  of  grinding 
or  cutting,  when  applied  to  the  entire  surface  of  the  bottom  of 
tumblers,  or  to  the  ornamenting  of  their  sides,  although  it  be 
the  identical  process  and  the  only  one  by  which  cut  glass  is 
manufactured,  is  not  cutting,  but  something  less ;  and  that  the 
manufacturing  of  cut  glass  means  something  else  or  beyond 
the  only  process  by  which  cut  glass  is  ever  made.  The  integ- 
rity or  indeed  the  intelligibility  of  this  argument,  this  court 
are  unable  to  perceive.  It  cannot  be  sustained  in  opposition 
to  the  language  of  the  statute,  in  violation  of  consistency, 
and  against  the  weight  of  the  testimony  in  the  cause,  upon 
mere  arbitrary  and  unfounded  assumption,  or  upon  opinion 
entertained  within  a  limited  theatre,  and  this  by  persons  whose 
interests  are  involved  in  and  would  be  advanced  by  that 
assumption.  The  weakness  of  this  assumption  is  further 
exposed  by  recurrence  to  facts  stated  by  manufacturers  and 
found  in  the  record,  in  strict  conformity  with  which,  the  dis- 
tinction made  in  the  statute  appears  to  have  been  taken. 

Thus  it  is  proved,  that  tumblers  are  manufactured  either 
entirely  by  the  glassblower,  or  in  part  by  the  glassblower,  and 
in  part  by  the  cutter  or  grinder ;  and  that  glois-blowing  and 
glass-cutting  are  distinct  and  separate  trades  and  processes  of 
manufacture.  It  is  further  shown,  in  proof,  that  the  bottoms 
of  tumblers  manufactured  entirely  by  the  glassblower,  are 
rough  in  the  centre,  being  there  broken  off  from  the  punt  or 
stick  in  which  they  are  made ;  that  after  their  completion  as 
far  as  can  be  by  the  glassblower,  they  pass  into  the  hands  of 
the  cutter  or  grinder,  by  whom  the  centre  of  the  bottom  is  cut 
or  smoothed,  and  that  the  process  of  thus  cutting  or  smooth- 
ing the  centre  of  the  bottoms  of  these  tumblers,  is  called 
punting.  Again  it  is  in  proof,  that  the  tumblers,  as  made  by 
the  glassblower,  are  frequently  passed  to  the  cutter  or  grinder, 
by  whom  the  entire  surface  of  the  bottom  is  cut  or  smoothed ; 
and  it  is  the  tumbler,  thus  cut  and  finisiied  by  the  glasscutter, 

*201  ^^^^  ^^  ^^^^  ^^  ^^  known  in  the  trade  in  *New  York  as 
J  "the  plain  tumbler,"  or  as  the  ''plain,  smoothed-bot- 
tomed  tumbler."  It  is  also  proved,  tliat  the  cutting  and 
smoothing  the  bottom  of  the  tumbler  is  effected  by  the  iden- 
tical process  which  is  applied  in  punting^  the  only  difference 
consisting  in  the  fact,  that  in  the  former  operation  it  extends 
to  the  entire  surface^  instead  of  being  limited  to  the  point  at 
which  the  tumbler  was  separated  from  the  punt  or  stick. 
20 


DECEMBER  TERM,    l«5l.  20 


Binns  et  al.  «.  Lawrence. 


**  Cut  or  punted  tumblers  are  expressly  distinguished  in  the 
statute  from  glass  tumblers,  plain,  moulded,  or  pressed.** 
Punted  tumblers,  it  is  clearly  shown  by  the  facts  certified,  are 
made  by  the  operation  of  cutting  or  grinding  the  centre  of  the 
bottom ;  the  smoothing  of  the  entire  bottoms  of  tumblers  is 
merely  the  application  of  the  same  process  to  a  greater  extent ; 
how  this  extended  application  can  cause  those  tumblers  sub- 
jected to  it  to  be  considered  less  as  cut  glass,  than  if  they  were 
merely  punted,  or  cut  at  a  small  point  of  the  bottom,  presents  a 
problem  not  easy  of  solution.  Could  these  tumblers,  with  the 
entire  bottom  or  sides  cut  or  ground,  be,  with  any  propriety 
of  language,  denominated  "plain  tumblers,"  or  "plain, 
smoothed-bottomed  tumblers,"  they  still  are  not  the  less 
"plain  tumblers,"  or  "plain,  smoothed-bottomed  tumblers," 
or  "plain  tumblers  with  flattened  bottoms,"  or  "engraved 
tumblers  "  so  constituted  by  the  operation  of  cutting  or  grind- 
ing. In  this  view  of  the  question  certified,  it  is  the  opinion 
of  this  court,  that  glass  tumblers,  having  the  entire  surface  or 
bottom  smoothed  or  polished,  or  their  sides  figured  or  orna- 
mented by  cutting  or  grinding,  come  regularly  within  the 
operation  of  schedule  B  of  the  Tariff  Act  of  July  30th,  1846, 
and  are,  within  the  intent  and  meaning  of  that  schedule,  sub- 
ject to  a  duty  of  40  per  centum  ad  valorem,  as  glass  cut;  and 
we  order  it  to  be  so  certified  to  the  Circuit  Court  of  the 
United  States,  for  the  Southern  District  of  New  York. 


Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  on  the  point  or  question 
on  which  the  judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  certified  to  this  court  for  its  opin- 
ion, agreeably  to  the  act  of  Congress  in  such  case  made  and 
provided,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court,  that,  according  to  the 
true  construction  of  the  act  of  Congress  of  30th  July,  1846, 
entitled  "An  Act  reducing  the  duty  on  imports,  and  for  other 
purposes,"  glass  tumblers,  the  bottoms  of  which  have  been 
smoothed  or  flattened  by  the  process  of  cutting  or  grinding, 
and  glass  tumblers  which  have  been  ^engraved  on  the  pino-i 
sides  by  a  similar  process,  should  be  charged  with  the  "- 
duty  of  40  per  centum  ad  valorem^  under  schedule  B  of  said 
act,  as  cut  glass.  Whereupon,  it  is  now  here  ordered  and 
adjudged  by  this  court  that  it  be  so  certified  to  the  said  Cir 
cuit  Court. 
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Francis  O.  J.  Smith,  Appellant,  v.  Joseph  W.  Clark, 

BT  AL. 

Where  a  motion  is  made  to  docket  and  dismiM  a  case  under  the  43d  rule  of 
this  court,  the  certificate  of  the  clerk  of  the  court  below,  upon  which  the 
motion  is  founded,  must  state  the  names  of  the  parties  to  the  suit.  It  is 
not  enough  to  say,  Joseph  W.  Clark  and  others.  The  names  of  the 
** others"  ought  to  be  set  forth. ^ 

A  MOTION  was  made  by  Mr.  Woodbury  to  docket  and  dis- 
miss this  case  under  the  48d  rule  of  this  court.  The  case 
purported  to  be  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts.  The  ce^ 
tilBcate  of  the  clerk  of  the  Circuit  Court  is  set  forth  in  the 
order  passed  by  this  court,  and  to  be  found  at  the  end  of  this 
report.     It  is,  therefore,  unnecessary  to  repeat  it. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  docket  and  dismiss  this  case, 
under  the  48d  rule  of  this  court. 

The  certificate  of  the  clerk  states,  that,  in  the  Circuit  Court 
of  Massachusetts,  in  a  cause  depending  in  that  court,  in  which 
Francis  O.  J.  Smith  was  complainant  in  equity,  and  Joseph 
W.  Clark  and  others  were  respondents,  a  final  decree  in  that 
court  was  made  on  the  17th  of  October,  1850,  in  favor  of  the 
said  Joseph  W.  Clark  and  others,  respondents,  from  which  the 
said  Francis  O.  J.  Smith  appealed  on  the  same  day ;  and  on  the 
30th  of  October  filed  his  appeal-bond  with  sureties,  whereby 
execution  on  the  decree  was  suspended. 

The  certificate  conforms  to  the  rule  in  all  respects  but  one, 
and  that  is  in  the  stat^ement  of  the  parties.  The  respondents 
are  stated  to  be  Joseph  W.  Clark  and  others j  from  which,  as 
well  as  from  the  statement  in  the  motion,  it  appears  that  there 
were  other  respondents  parties  to  the  suit,  who  are  not  named 
in  the  certificate. 

The  48d  rule  provides,  that  where  the  party  against  whom 
a  judgment  or  decree  is  rendered,  fails  to  file  the  record  and 
docket  the  case  within  the  time  limited  by  the  rule,  the 
*221  ^^^^^  p&i'ty  may  ^docket  the  case  and  file  a  copy  of  the 
•J  record  with  the  clerk,  in  which  case  it  shall  stand  for 
argument  at  the  term ;  or  he  may,  at  his  election,  have  the 
case  docketed  and  dismissed  upon  producing  a  certificate  from 

>  See  The  Protector,  II  WaU.,  87. 
22 


DECEMBER  TERM,   1851.  2i 

Smith  0.  CUrk  et  al. 

the  clerk  stating  the  cause,  and  certifying  that  such  a  writ  of 
error  or  appeal  had  been  duly  sued  out  and  allowed. 

Now,  where  the  unsuccessful  party  brings  a  writ  of  error, 
all  the  parties  to  it  must  be  named  in  the  writ ;  and  the  name 
of  one  or  more  of  them  "  and  others  "  is  not  a  suflBcient  descrip- 
tion to  bring  those  not  named  before  the  court.  It  was  so 
decided  in  Deneale  ^  others  v.  Stump^s  HxecutorSj  8  Pet.,  526. 
And  the  same  principle  was  applied  to  a  writ  of  error  docketed 
under  the  48d  rule,  in  the  case  of  Holyday  et  aL  y.  Batson  et 
al.j  4  How.,  645.  And  the  reason  for  requiring  all  the  parties, 
whose  interests  are  to  be  affected  by  the  judgment,  to  be 
named  in  the  writ  of  error,  applies  with  equal  force  to  the 
case  of  an  appeal  from  a  decree. 

Where  the  party,  in  proceeding  under  the  48d  rule,  elects 
to  file  the  record  and  try  the  cause,  the  record  must  certainly 
be  as  full  and  complete  as  the  one  which  would  be  required 
from  the  opposing  party.  It  must  name  all  the  persons  which, 
the  writ  of  error  or  appeal  is  intended  to  bring  before  the 
court ;  otherwise  there  could  be  no  judgment  or  decree  for  or 
against  them. 

And  upon  the  same  ground,  the  same  thing  must  be  done 
when  the  case  is  docketed  in  order  to  obtain  a  judgment  of 
dismissal.  The  proceeding  is  in  the  nature  of  a  writ  of  error 
or  appeal,  in  which  the  party,  in  whose  favor  the  judgment  or 
decree  was  rendered,  is  allowed  to  bring  the  case  before  this 
court,  in  order  to  prevent  unnecessary  delay.  And  all  the 
parties  to  the  judgment  or  decree,  whose  interests  are  to  be 
affected  by  docketing  and  dismissing  the  suit,  are  regarded  as 
in  court,  lor  the  purpose  of  being  parties  to.  the  judgment  of 
dismissal.  Nor  could  the  Circuit  Court  regularly  issue  an 
execution  for  or  against  a  person  not  named ;  as  it  would  not 
appear  that  he  had  been  a  party  to  the  proceeding  here,  or 
that  there  had  been  a  judgment  of  dismissal  for  or  against  him. 

The  rule  of  which  we  are  speaking,  was  framed  upon  this 
principle :  It  requires  that  the  certificate  of  the  clerk  should 
**•  state  the  cause,"  and  this  is  not  done  unless  the  parties  to  it 
are  named. 

A  departure  from  the  rule  might  lead  to  very  loose  prac- 
tice, and  perhaps  to  abuses.  We  think  it  more  safe  to  adhere 
to  the  established  practice  in  this  respect ;  and  have  used  this 
occasion  to  state  it  the  more  fully,  in  order  that  the  members 
of  the  bar  and  the  clerks  of  the  courts  may  in  future  avoid 
mistake. 

The  motion  to  docket  and  dismiss  in  this  case  is  overruled 
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*  Order. 
Francis  0.  J.  Smithy  Appellant^  y.  Joseph  W.  Clark  et  al. 

Mr,  Woodbury,  having  filed  and  read  the  following  certifi- 
cate, viz. : — 

"  United  States  of  America,  ) 
Massachusetts  District,    ) 

"I,  Isaac  O.  Barnes,  Clerk  of  the  Circuit  Court  of  the 
United  States  for  the  First  Circuit  and  District  of  Massachu- 
setts, do  hereby  certify,  that  in  a  certain  cause  pending  in  said 
court,  wherein  Francis  O.  J.  Smith  was  complainant,  in  equity, 
and  Joseph  W.  Clark  et  al.,  were  respondents,  a  final  decree 
in  said  cause  was  made  by  the  court  on  the  seventeenth  day 
of  October,  a.  d.  1860,  in  favor  of  the  said  Joseph  W.  Clark 
et  td.,  respondents,  as  aforesaid, — whereupon  an  appeal  was 
prayed  by  the  said  Francis  O.  J.  Smith,  complainant,  as  afore- 
said, on  the  said  seventeenth  day  of  October,  A.  d.  1850,  and, 
on  the  thirtieth  day  of  said  October,  A.  D.  1850,  the  said 
Francis  O.  J.  Smith,  complainant,  as  aforesaid,  filed  a  bond 
with  sureties  in  the  sum  of  one  thousand  dollars.  And  there- 
upon the  execution  of  the  said  final  decree  was  suspended, 
and  the  said  appeal  has  operated  as  a  .supersedeas  in  said 
cause. 

**  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  said  Circuit 
[Seal.]  Court,  at  Boston,  this  thirtieth  day  of  Decem- 

ber, A.  D.  1851,  and  the  independence  of  the 
United  States  of  America  the  seventy-sixth. 

"  Isaac  O.  Barnes,  Clerk.' 


» 


now  here  moved  the  court  to  docket  and  dismiss  this  appeal 
under  the  48d  rule  of  this  court.  On  consideration  whereof, 
it  is  the  opinion  of  this  court  that  the  titling  of  the  case  in  the 
certificate  is  too  vague  and  uncertain :  Whereupon  it  is  now 
here  ordered  by  the  court  that  the  said  motion  be,  and  the 
same  is  hereby  overruled. 
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♦Joseph  P.  Thredoill,  Administrator  op  Archibald 

GOODLOE,  DECEASED,  APPELLANT,  V.  JOHN  M.  PiNTARD. 

Where  a  settler  upon  the  public  lands  had  a  pre-emption  right  to  them  and 
•old  them  to  a  person  who  again  sold  them  to  a  third  party,  the  original 
vendor  has  a  lien  upon  the  land  for  the  balance  of  the  purchase-money 
still  dne,  and  can  enforce  it  by  a  bill  in  chancery,  notwithstanding  the 
Tendee  has  taken  out  a  patent  in  his  own  name  under  a  subsequent  pre- 
emption law.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  sitting  as  a  court  of 
equity. 

On  the  12th  of  April,  1814,  Congress  passed  an  act,  (3  Stat, 
at  L.,  p.  122,  §  5,)  giving  a  right  of  pre-emption  to  settlers 
upon  certain  portions  of  the  public  lands,  under  certain  con- 
ditions, one  of  which  was,  that  the  Indian  title  should  have 
been  extinguished. 

A  person  by  the  name  of  Jane  Matthers,  claimed  a  right  of 
pre-emption,  under  this  act,  to  the  southeast  quarter  of  section 
one,  township  eighteen  south,  range  one  west,  containing 
168-^y^  acres,  lying  south  of  the  Arkansas  River. 

On  the  24th  of-  August,  1818,  the  Indian  title  to  this  coun- 
try became  extinguished  by  the  ratification  of  a  treaty  con- 
cluded with  the  Quapaw  Indians. 

Jane  Matthers  assigned  her  pre-emption  right  to  Thomas  T. 
Tunstall,  but  at  what  time  the  record  did  not  show. 

In  1883,  an  agreement  was  made  for  the  sale  of  this  land, 
between  Tunstall  and  J.  M.  Pintard,  which  was  not  formally 
concluded  until  the  ensuing  year;  but  Pintard,  with  his 
family,  moved  upon  the  land  in  the  autumn  of  1888,  and  had 
several  slaves  engaged  in  clearing  the  land,  making  fences,  &c. 

On  the  1st  of  April,  1834,  Tunstall  executed  a  deed  for  the 
land  to  Pintard,  for  the  consideration  of  one  thousand  five 
hundred  dollars,  cash,  and  covenanted  to  convey  the  legal 
title  as  soon  as  a  patent  should  issue  for  it. 


'  DismvoinsHED.      Harknesa    y.  laws,  obtained  his  certificate  by  the 

UnderkUl,  1    Black,  825.     See  also  payment  of  the  pnrcbase-moueyy  and 

Lam^  V.  Davenportf  18  Wall.,  814 ;  retained  uninterrupted  possession  of 

Huasey  v.  Smithf  9  Otto,  22 ;   Cun-  the  property,  cannot  be  defeated  by 

ningham  ▼.  AMej/f  14  How.,  877 ;  one    whose   entry   was    subsequent, 

Clements  v.    Warner,  24   Id.,  894;  although  he  has   fortified    his   title 

Marke    v.    Dickson,    20    Id.,    501  ;  with  a  patent;  such  person  having 

C^Brien  ▼.  Perry ,  1  Black,  182.  notice  sufficient  to  put  him  on  in- 

The  equity  of  a  pre-emption  claim-  quiry  as  to  the  interests,  legal  oi 
ant  of  land,  under  the  laws  of  the  equitable,  of  the  pre-emption  claim- 
United  States,  who  lias  complied  ant.  Hughes  v.  United  States,  4 
with  the  conditions  imposed  by  those  Wall.,  282. 
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On  the  19th  of  June,  1884,  Congress  passed  an  act  (4  Stat, 
at  L.,  678,)  declaring,  "  That  every  settler  or  occupant  of  the 
public  lands,  prior  to  the  passage  of  this  act,  who  is  now  in 
possession  and  cultivated  anj  part  thereof,  in  the  year  1888,'* 
was  entitled  to  a  pre-emption. 

On  the  24th  of  July,  1834,  a  pre-emption  right,  and  certifi- 
cate of  purchase  was  granted  and  issued  to  Tunstall,  for  the 
quarter  section  which  he  claimed  under  Jane  Matthers,  under 
the  pre-€mption  act  of  1814,  by  the  land-ofSoers  at  Little 
Rock. 

On  the  28d  of  March,  1885,  Pintard  sold  the  quarter  sec- 
tion which  he  had  purchased  from  Tunstall,  together  with 
part  of  an  adjacent  quarter  section,  which  he  had  acquired  in 
*2^T  another  way  ^making  two  hundred  acres  in  all,  to  Wil- 
-J  Ham  Rhodes,  for  the  price  of  forty  dollars  per  acre ; 
binding  himself  to  convey  the  same  by  a  general  warranty 
deed  as  soon  as  the  patents  could  be  procured.  Rhodes 
executed  two  promissory  notes  for  $4000  each,  the  first  due 
and  payable  on  the  1st  of  March,  1886,  and  the  second  due  on 
1st  of  March,  1887.  Pintard  then  delivered  possession  of  the 
land  and  improvements,  to  Rhodes. 

On  the  13th  of  March,  1837,  Rhodes  sold  the  land  which  he 
had  obtained  from  Pintard,  together  with  some  other  land  to 
Archibald  Goodloe,  the  appellant  in  the  present  case,  for  sixty- 
five  dollars  per  acre,  being  estimated  to  contain  four  hundred 
and  fifty  acres,  when  accurately  surveyed.  Five  thousand 
seven  hundred  dollars  was  to  be  paid  in  hand,  and  the  balance 
was  to  be  paid  in  sixty  days,  except  the  amount  yet  remain- 
ing unpaid  by  Rhodes  for  the  purchase  of  said  land,  which  was 
to  be  paid  as  soon  as  the  title  with  general  warranty  should 
be  regularly  made  to  said  Goodloe. 

On  the  24th  of  February,  1838,  the  Commissioner  of  the 
Land-Office  annulled  the  entry  by  Tunstall,  as  assignee  of 
Jane  Matthers,  ^^  inasmuch  as  the  tract  entered  was  not  the 
property  of  the  United  States  at  the  passage  of  the  act  under 
which  the  claim  was  made,"  viz.,  the  act  of  12th  of  April, 
1814.  He  therefore  cancelled  the  certificate,  and  directed  the 
Register  and  Receiver  at  Little  Rock,  to  refund  the  money  to 
whoever  might  be  entitled  to  receive  the  same. 

On  the  28th  of  March,  1888,  Goodloe  paid  to  Pintard,  the 
sum  of  f600,  which  was  credited  on  the  back  of  the  note, 
which  had  become  due  on  the  first  of  March,  1886,  given  by 
Rhodes  to  Pintard. 

On  the  22d  of  June,  1838,  Congress  passed  another  pre- 
emption law,  (5  Stat,  at  L.,  251,)  by  which  every  settler  of 
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the  public  lands,  being  the  head  of  a  family,  or  over  twenty- 
five  years  of  age,  should  be  entitled  to  a  pre-emption. 

On  the  15th  of  February,  1889,  Goodloe  proved  his  pre- 
emption right  under  the  above  law  entirely  for  his  own 
benefit. 

On  the  81st  of  May,  1889,  Ooodloe  paid  to  Pintard  the  sum 
of  $1,868.82,  which  was  credited  upon  the  same  note  given  by 
Rhodes,  upon  which  the  preceding  payment  was  credited. 

On  the  9th  of  April,  1840,  Ooodloe  obtained  his  pre-emp- 
tion right,  and  on  the  8d  of  March,  1841,  a  patent  was  issued 
to  him  by  the  United  States. 

On  the  8d  of  March,  1848,  Congress  passed  an  act,  (5  Stat, 
at  L.,  608,)  extending  to  the  settlers  on  the  lands  south  of  the 
Arkansas,  the  same  privileges  which  were  granted  by  the  act 
of  1814. 

In  March,  1842,  Pintard,  a  resident  of  the  state  of  Missis- 
sippi, *filed  his  bill  in  the  Circuit  Court  of  the  United  r»oa 
States,  for  the  District  of  Arkansas,  against  Goodloe  ^ 
and  Tunstall,  praying  for  a  decree  against  Goodloe  for  the 
remainder  of  the  purchase-money  due  to  him  upon  the  pur- 
chase of  the  tracts  of  land,  and  claiming  a  lien  thereon,  to 
have  them  subjected  to  sale  for  the  payment  of  said  money. 
It  is  not  necessary  to  notice  any  other  of  the  proceedings  in 
the  case  than  Goodloe's  answer,  which  was  filed  in  December, 
1842.  In  it  he  resisted  the  claim  against  him  principally  on 
the  ground,  that  Pintard  never  had  any  good  and  valuable 
claim  or  title  to  the  land,  either  in  law  or  equity;  and, 
therefore,  Pintard  was  not  entitled  to  demand  and  receive 
the  consideration  agreed  to  be  paid.  Goodloe  claimed  that 
he  himself  held  the  legal  title  derived  directly  from  the 
United  States. 

In  April,  1845,  the  cause  came  on  for  hearing  upon  bill, 
exhibits,  answers,  issues,  and  evidence,  and  was  argued  ;  and 
in  April,  1847,  a  decree  was  passed,  that  Goodloe  should  pay 
to  Pintard  the  sum  of  ten  thousand  five  hundred  and  fifty-two 
dollars,  together  with  ten  per  cent,  interest  from  the  rendition 
of  the  decree  till  paid ;  that  the  two  pieces  of  land  mentioned 
in  the  proceedings  should  be  charged  with  the  payment ;  and 
that  in  default  of  payment  by  the  1st  of  November,  ensuing, 
the  land  should  be  sold,  &c.,  &c. 

From  this  decree  Goodloe  appealed  to  this  court. 

It  was  argued  by  Mr.  Lawrence^  and  there  was  also  a  brief 
filed  by  Mr.  Moorehead^  fur  the  appellant,  and  by  Mr.  CritUnr 
derij  for  the  appellee,  on  whose  side  a  brief  was  also  filed  by 
Mr.  IT.  tS,  Foote  and  Mr.  Sebastian. 
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The  counsel  for  the  appellant  contended  that  the  decree  is 
erroneous,  and  ought  to  be  reversed.  It  is  admitted,  in  the 
opinion  rendered,  that  the  title  of  Pintard  was  invalid,  and 
that  Goodloe  might  have  obtained  a  rescission  of  his  contract 
on  this  ground ;  but  as  he  perfected  his  title  by  obtaining  a 
pre-emption  in  his  own  name,  his  act,  while  he  continued  in 
possession,  enured  to  the  benefit  of  Pintard,  who  should  only 
be  compelled  to  account  for  the  amount  paid  for  the  better 
title.  Ordinarily  a  vendor  and  a  vendee,  and  those  claiming 
under  a  vendee,  stand  in  the  relation  of  landlord  and  tenant, 
and  all  acts  of  the  vendee  in  perfecting  his  title,  enure  to  the 
benefit  of  the  vendor.  But  this,  from  the  nature  of  the  case, 
must  be  confined  to  such  acts  as  the  vendor  might  himself 
have  performed.  Tunstall  was  a  trespasser  upon  the  public 
lands,  going  on  Indian  territory  in  express  violation  of  law, 
and  had  no  right  which  could  be  transmitted  by  him.  Equity 
cannot  enforce  a  contract  founded  on  a  violation  of  law.  It 
is  true  he  had  an  improvement,  but  it  was  one  made  in  the 
teeth  of  a  law  of  Congress ;  and  if  it  was  unlawful  for  him  to 
*271  ^^^^  ^^®  improvement,  it  was  but  a  continued  *viola- 
J  tion  of  law  to  place  another  man  upon  it.  Congress 
afterwards,  it  is  true,  granted  pre-emptions,  which,  if  he  had 
continued  on  the  land,  would  have  embraced  his  case.  But 
can  this  give  him  any  equity  ?  It  is  well  settled,  by  the  prac- 
tice of  the  department,  under  the  sanction  of  the  opinion  of 
the  Attorney-General,  that  if  a  man  trespasses  by  settling  on 
the  public  land,  and  afterwards  places  a  tenant  on  the  land, 
that  the  tenant  is  entitled  to  a  pre-emption  in  his  own  name, 
and  not  the  landlord.  That  is  where  there  is  an  express  and 
not  a  mere  quasi  tenancy,  as  in  this  case. 

Neither  Tunstall,  or  Pintard,  or  Rhodes,  could  have  obtained 
a  pre-emption.  Goodloe  alone  was  entitled,  in  his  own  right, 
by  virtue  of  his  own  cultivation  and  settlement,  and  Pintard 
can  derive  no  benefit  from  a  contract  illegal  in  its  inception, 
and  which  could  have  been  perfected  by  no  act  of  his. 

But  if  this  view  of  the  subject  is  wrong,  the  decree  is  radi- 
cally erroneous  in  several  particulars.  Goodloe's  obligation 
to  Rhodes  was  not  to  pay  to  Pintard,  as  seems  to  have  been 
assumed.  He  did  not  agree  to  stand  in  the  shoes  of  Rhodes. 
Rhodes  promised  to  pay  in  one  and  two  years,  with  ten  per 
cent,  interest.  Goodloe  bound  himself  to  pay  to  Rhodes  the 
amount  due  to  Pintard,  when  the  legal  title  should  be  obtained. 
The  giving  a  gross  sum  of  f  10,552,  including  the  ten  per  cent, 
up  to  the  rendition  of  the  decree,  with  an  accruing  interest  of 
ten  per  cent,  upon  the  whole  amount,  makes  the  accruing 
interest  about  twenty  per  cent.,  upon  the  piincipal  due.  This 
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can  hardly  be  fairly  construed  as  the  true  meaning  of  the  con- 
tract between  Goodloe  and  Rhodes,  and  is  such  a  compound- 
ing of  interest  as  cannot  be  tolerated  by  a  court  of  equity. 

The  amount,  however,  decreed  upon  the  principles  estab- 
lished by  the  Circuit  Court,  is  for  too  much  by  at  least  one 
ihousaud  dollars.  The  number  of  acres  for  which  Goodloe 
obtained  a  pre-emption  was  168,  and  the  court  settled  the 
(]Mantity  in  fractional  section  six,  at  11  acres,  making  179, 
instead  of  200,  which  they  were  estimated  to  contain.  This, 
at  $40  per  acre,  would  make  $7,160;  adding  ten  per  cent, 
interest  upon  the  two  instalments  into  which  this  sum  was  to 
be  divided,  and  the  aggregate  sum,  at  the  rendition  of  the 
decree,  would  be  $14,736. 

The  credits  allowed  by  the  court  are  as  follows : 

March,  1888 $600.00 

Interest  at  10  per  cent,  to  date  of  decree,     .         .  548.50 


1,148  60 


May,  1889, 1,168.00 

Interest  at  10  per  cent,  to  decree,    •        •        .        .       948.00 


2,806  00 

January,  1840 200.00 

Interest  at  10  per  cent, 145.00 


845.00 


April,  1840 — expenses  of  procuring  pre-emption,       .     900.00 
Interest  at  10  per  cent,  to  date  of  decree,        .        •        680.00 

1,580  00 

Making  the  aggregate  amount  of  credits,  including  interest 
at  10  per  cent.  $5,824.  This  sum,  deducted  from  $14,786, 
would  leave  $9,412,  instead  of  $10,552  decreed  by  the  court ; 
so  that,  admitting  that  it  was  correct  to  aggregate  principal 
and  interest,  and  to  give  accruing  interest  upon  the  whole 
sum,  the  decree  is  for  too  much  by  more  than  $1000. 

It  is  also  respectfully  contended,  that  it  was  erroneous  to 
decree  a  sale  of  the  fractional  quarter,  in  section  six,  without 
obtaining  the  legal  title,  or  having  the  holder  of  it  before  the 
court,  so  that  the  purchaser  could  obtain  it  by  decretal  order. 
Pintard  alleges,  in  his  bill,  p.  9,  "  That  Ben  Taylor,  of  Chicot 
county,  Arkansas,  holds  the  legal  title  to  said  part  of  section 
six,  and  has  held  the  same  u)r  some  years."     It  is  hardly 
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necessar}'^  to  urge,  that  it  was  erroneous  to  decree  a  sale  of 
this  land,  without  first  obtaining  the  legal  title  from  Taylor. 

The  form  of  the  decree  is  also  erroneous,  and  in  violation  of 
the  established  principles  of  equity  jurisprudence.  The  defen- 
dant, Goodloe,  was  ordered  to  pay  a  gross  sum  of  money,  by 
a  named  day ;  and  if  not  paid,  the  commissioner  named  in  the 
decree  was  directed  to  sell  the  land,  make  a  conveyance,  de- 
liver possession,  &c. ;  leaving  it  to  the  commissioner  to  ascer- 
tain whether  the  money  was  paid  or  tendered,  and  to  decide 
accordingly.  Whether  the  tender  was  or  was  not  a  good  one, 
or  whether  the  payment  was  or  was  not  made,  was  left  to  the 
adjudication  of  the  commissioner,  when  it  was  the  province  of 
the  court  to  decide  such  matters.  The  proper  chancery  prac- 
tice on  this  subject  is  given  with  great  clearness  and  precision 
in  the  case  of  Downing  v.  Palmateer^  1  Mon.  (Ky.),  66. 

The  counsel  for  the  appellee  contended  that  the  agreement 
on  the  part  of  Goodloe  to  pay  the  purchase-money  to  Pintard, 
was  founded  upon  a  valuable  consideration,  and  necessarily 
enured  to  the  benefit  of  the  latter,  and  upon  which  he  might 
seek  a  remedy,  although  the  contract  was  between  Rhodes  and 
Goodloe  alone.  Piggott  v.  Thompion^  8  Bos.  &  P.,  149;  Chit, 
on  Contr.  (6  ed.),  53 ;  Marchingtan  v.  Vernon^  1  Bos.  &  P., 
101  in  notes  ;  Martyn  v.  Hinde^  Cowp.,  487 ;  DvMon  v.  Poole^  2 
Lev.,  210 ;  1  Ventr.,  818. 

•291         *^  pre-emption  right  is  property,  so  regarded  by  the 
-'     government  and  the  community  at  large.    In  Arkansas, 
^  all  improvements  on  the  public  lands  of  the  United  States 
are  subject  to  execution."    Rev.  Stat.,  p.  877. 

To  call  a  settler  upon  the  public  lands  a  ^^  trespasser,''  is  an 
outrage  upon  a  policy  of  the  government  which  has  been 
steadily  pursued  for  more  than  twenty-five  years. 

The  great  point,  to  which  the  others  are  subordinate  is,  that 
Goodloe  obtained  the  possession  of  both  parcels  of  land 
through  Pintard,  and  by  a  recognition  of  his  title.  By  means 
of  that  possession,  Goodloe  was  enabled  to  obtain  a  pre-emp- 
tion to  the  principal  tract,  and  which  he  could  not  have 
obtained  if  Pintard  had  not  sold  to  Rhodes,  and  Rhodes  to 
Goodloe.  The  fact  is  admitted  in  his  answer ;  and  indeed  it 
is  perfectly  manifest  that,  if  Pintard  had  remained  in  posses- 
sion, he  could  and  would  have  obviated  any  defect  in  his  title, 
by  availing  himself  of  some  confirmatory  act  of  Congress,  or 
of  the  later  pre-emption  acts,  that  is,  of  1834  or  1838. 

It  was  not  competent,  therefore,  for  Goodloe  to  disavow  the 

title  of  Pintard,  because  they  stood  in  the  relation  of  landlord 

and  tenant.     The  purchase  of  Goodloe  from  Rhodes  was  made 

on  the  18th  of  March,  1887.    The  preemption  of  1814  was 

80 


DECEMBER  TEBM,  1851.  29 

Thredgill  v.  Pintud. 

ordered  to  be  canoelled  on  the  28th  February,  1888,  while 
Groodloe  was  in  possession ;  and  it  is  worth  while  to  observe 
that  one  of  the  reasons  for  allowing  him  to  enter  the  tract  he 
did,  under  the  act  of  1838,  was,  that  he  alleged  ^^  himself  to  be 
the  purchaser  from  the  individiud  who  made  the  first^mewtioned 
entryy 

It  is  not  pretended  that  Pintard  was  guilty  of  any  fraud,  or 
that  Rhodes  was  guilty  of  any ;  and,  if  there  was  fraudulent 
conduct,  this  court  will  be  obliged  to  attribute  it  to  Goodloe. 
Of  that  I  say  nothing,  because  the  case,  as  I  view  it,  does  not 
demand  it. 

The  principle  stated  by  this  court,  in  Q-alloway  v.  Fintetfy 
(12  Pet.,  295,)  most  strongly  and  pointedly  applies :  "  That 
if  the  vendee  buys  up  a  better  title  than  that  of  the  vendor, 
and  the  vendor  was  guilty  of  no  fraud,  he  can  onl}^  be  com- 
pelled to  refund  to  the  vendee  the  amount  of  money  paid  for 
the  better  title."  8ear<n/  v.  Kirkpatrick^  Cook  (Tenn.),  211 ; 
Mitchell  V.  Barry^  4  Hfayw.  (Tenn.),  186.  See  MorgarCs 
Heirs  v.  Boone^s  Heirs^  4  Mon.  (Ky.),  297.  Both  the  cases  of 
Q-alloway  and  Searcy^  above  cited,  must,  I  think,  be  regarded 
as  conclusive  upon  the  present.  There  is,  indeed,  a  strong 
analogy  between  the  three — a  similarity  not  often  found  to 
exist,  with  this  difference,  as  it  appears  to  me, — ^that  in  the 
one  at  bar  there  are  more  equitable  circumstances  in  favor  of 
the  vender,  and  demanding  *the  interposition  of  a  court  t^^q 
of  equity,  than  in  the  others.  ^ 

In  the  case  in  12  Pet.,  this  court  further  declare,  that,  ^in 
reforming  the  contract,  equity  treats  the  purchaser  as  a  trus- 
tee for  the  vendor,  because  he  holds  under  the  latter ;  and 
acts  done  to  perfect  the  title  by  the  former,  when  in  posses- 
sion of  the  land,  enure  to  the  benefit  of  him  under  whom  the 
possession  was  obtained,  and  through  whom  the  knowledge 
that  a  defect  in  the  title  existed,  was  derived.  The  vendor 
and  vendee  stand  in  the  relation  of  landlord  and  tenant ;  the 
vendee  cannot  disavow  the  vendor's  title."  Willison  v.  Wat- 
kins,  8  Pet.,  45 ;  Connelly* s  Heirs  v.  Chiles^  2  A.  E.  Marsh. 
(Ky.^)  Rot).,  242;  Wilson  v.  Smith,  5  Yerg.  (Tenn.),  898; 
Blight  s  Lessee  v.  Eochester,  7  Wheat.,  547.  The  vendor  will 
be  obliged  to  make  an  abatement  in  the  purchase-money  equal 
to  what  it  cost  to  clear  the  title.  Officer  v.  Murphy,  8  Yerg. 
(Tenn.),  602 ;  Meadows  v.  Hopkins,  1  Meigs  (Tenn.),  181 ; 
Marshall  v.  Craig,  1  Bibb  (Ky.),  896.  No  court  will  allow  a 
vendee  to  pry  into  and  discover  defects  in  his  own  title,  with 
a  view  to  purchase  an  outstanding  claim,  to  the  prejudice  of 
the  vendor.  He  may  perfect  his  title,  it  is  true,  but  then  it 
must  enure  to  the  benefit  of  the  vendor ;  and  all  the  vendee 
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can  oonBcientiouslj  demand  is  the  cost  and  expense  of  procur- 
ing the  better  title.  In  this  case  it  is  allowed  to  Goodloe — 
nine  hundred  dollars,  all  he  asks ;  and  which  is  certainly  a 
very  liberal  allowance,  but  of  which  Pintard  does  not  com- 
plain. 

This  very  case  furnishes  a  striking  and  forcible  illustration 
of  the  soundness  and  justice  of  the  doctrine  thus  laid  down  by 
this  court.  Goodloe,  through  Pintard,  obtained  a  title  to  a 
tract  of  land  by  an  expenditure  of  nine  hundred  dollars,  which 
was  worth  sixty-five  dollars  per  acre,  or  more  than  ten  thousand 
dollars;  and  if  he  can  escape  the  payment  of  the  purchase 
money  due  from  Rhodes  to  Pintard,  and  which  was  assumed 
by  Goodloe,  he  will  pocket  the  last-mentioned  sum,  and  obtain 
the  rich  fruits  of  Pintard's  two  years'  labor  on  the  land  for 
nothing  I  Can  this  be  tolerated  ?  Can  it  be  thought  of  ?  In 
Winlock  V.  Sardy^  4  Litt.  (Ky.),  274, it  was  said,  "that  a  ten- 
ant cannot  deny  the  title  of  his  landlord ;  nor  can  a  person 
who  enters  upon  land,  in  virtue  of  an  executory  contract  of 
purchase,  deny  the  right  of  him  under  whom  he  enters ;  for 
he  is  quasi  a  tenant,  holding  only  in  virtue  of  his  vendor's 
title,  and  by  his  permission. 

See  Turly  v.  Badgers^  1  Marsh.  (Ky.),  245;  Logan  v. 
Steele^ %  Heirs^  7  Mon.  (Ky.),  104 ;  Tevi%'9  Bep^B  v.  Richardr 
iorC%  Heir%^  Id.,  659 ;  Fowler  v.  Cravens^  8  J.  J.  Marsh.  (Ky.), 
480. 

Goodloe  never  placed  himself  in  a  situation  to  contest  the 
*811  *^^^^^  ^^  Pintard.  If,  upon  the  discovery  of  the  defect 
-I  in  the  title  of  the  latter ;  if,  upon  the  cancellation  of 
the  pre-emption  certificate  under  the  act  of  1814,  Goodloe  had 
surrendered  the  land  to  Pintard,  bond  fide^  he  might,  perhaps, 
have  purchased  a  better  title,  and  arrayed  it  in  hostility  to 
that  of  Pintard,  and  resisted  the  relief  prayed  for  in  the  bill. 
This  he  did  not  do.  He  continued  in  possession ;  bought  up 
a  better  title  while  in  possession ;  nor  is  there  any  proof  that 
he  ever  disavowed  the  title  of  Pintard,  until  the  filing  of  his 
answer.    8  Marsh.  (Ky.),  287. 

The  case  of  WiUon  v.  Wetherhy,  1  Nott  &  M.  (S.  C.) 
878,  fully  sustains  this  doctrine,  and  with  regard  to  which  this 
court,  in  Willison  v.  Watkins^  7  Wheat.,  58,  said :  "  In  the  case 
of  Nbtt  ^  McCordy  374,  the  court  decide,  that  where  a  defen- 
dant enters  under  a  plaintiff  he  shall  not  dispute  his  title  while 
he  remains  in  possession,  and  that  he  must  first  give  up  his 
possession,  and  bring  his  suit  to  try  titles.  To  the  correctness 
of  this  principle  we  yield  our  assent,  not  as  one  professing  to 
be  peculiar  to  South  Carolina,  but  as  a  rule  of  common  law 
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applicable  to  the  cases  of  fiduciary  possession  before  notice.'' 
Id.,  64,  56,  66. 

Ooodloe,  by  holding  the  possession,  and  proving  up  a  pre- 
emption in  his  own  name,  prevented  Pintard  from  complying 
with  his  covenant  as  to  making  title ;  and,  such  being  the  fac^ 
the  familiar  and  well-settled  principle  applies,  that  if  the  obli- 
gee shall  do  any  act  to  obstruct  or  prevent  the  obligor  from 
performing  his  part  of  the  contract,  the  obligor  is  thereby  dis- 
charged from  its  performance ;  or,  to  speak  more  properly,  the 
oontract,  as  far  as  he  is  concerned,  is  in  legal  contemplation 
actually  performed,  and  authorizes  him  to  demand  perform* 
ance  at  the  hands  of  the  other  party.  (Bac.  Abr.,  tit.  ^^  Condi- 
tions," Q,  8.) ;  8  Com.  Dig.,  tit.  "  Condition,"  L.  6 ;  Co.  Lit., 
207;  Powell  on  Contr.,  417,  418,  419;  Pothier  on  Oblig., 
127.  In  the  case  of  MarshaU  v.  Oraig,  1  Bibb  (Ky.),  895, 
which  in  many  of  its  features  was  analogous  to  the  present,  it 
was  laid  down  as  a  correct  principle,  abundantly  established 
by  authority,  ^^  that  wherever  a  man  by  doing  a  previous  act 
would  acquire  a  right,  if,  owing  to  the  conduct  of  the  other 
party,  he  is  prevented  from  doing  it,  he  acquires  the  right  as 
completely  as  if  it  had  been  actually  done."  See  the  case, 
from  page  879  to  896,  and  authorities  cited. 

In  the  cases  of  M.ajor%  v.  Hickman^  8  Bibb  (Ey.),  217,  and 
Carrell  v.  CoUins^  Id.,  429,  it  is  decided  that  he  who  prevents 
the  performance  of  a  condition  cannot  avail  himself  of  the 
non-performance.  3  Com.  Dig.,  Condition,  L.  7 ;  Borden  v. 
Borden^  5  Mass.,  67;  Olendennen  v.  PatUsely  8  Mo,,  280; 
Crump  V.  Mead^  Id.,  238. 

*^^If  a  purchaser,"  says  Sugden,  ^^  takes  possession     [*82 
under  a  contract,  and  he  afterwards  rejects  the  title,  he 
must  relinquish  the  possession."     2  Sugd.  on  Vend.,  28. 

The  same  principle  as  to  obstructing  or  preventing  tl^e  per- 
formance of  a  covenant  is  applicable  to  the  portion  of  the 
southwest  fractional  quarter  of  section  6,  T.  18  south,  range  1 
east,  because  Goodloe,  by  obtaining  the  bond  of  Ben.  Taylor 
from  Tunstall,  prevented  Pintard  from  getting  title  to  the 
part  embraced  in  the  bond,  and  which  Goodloe  says  has  been 
found  to  contain  only  eleven  acres.  For  this,  however,  he 
acknowledges  himself  liable,  and  expresses  his  willingness  to 
pay,  and  says  he  ^^  never  did  refuse  to  pay^  As  to  title  to  said 
eleven  acres  of  this  section,  as  to  his  liability  to  Pintard  there- 
for, Goodloe  makes  no  contest ;  does  not  resist  performance ; 
but,  on  the  contrary,  recognizes  Pintard's  right  to  relief  to 
that  extent. 

Indeed,  from  the  proof,  we  are  warranted  in  believing  and 
assuming  it  as  true,  when  taken  in  connection  with  his  an- 
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swer,  that  Goodloe  has  obtained  the  legal  title.  In  his  letter 
to  Peter  O'Flynn,  employed  by  him  as  an  agent  t :  proonre 
from  Tnnstall  the  bond  of  Ben.  Taylor,  dated  June  1st,  1840, 
he  says :  ^^  I  have  purchased  a  tract  of  land  of  John  M.  Pifi- 
tard,  the  same  he  purchased  of  Thomas  T.  Tnnstall ;  the  title 
is  all  perfect  except  about  20  acres  of  the  southwest  fractional 
quarter  of  section  6,  township  18,  range  1  east.  Tunstall 
holds  Ben.  Taylor's  obligation  to  convey  to  a  particular  line 
known  to  the  seller.  Taylor  is  willing  to  convey,  if  Tunstall 
will  send  me  the  obligation.  •  «  •  I  have  the  original 
contract  between  Pintard  and  Tunstall,  handed  to  me  by  Pin- 
tard, as  an  order  for  the  obligation  on  Taylor.  Col.  Taylor's 
wife  resides  in  Kentucky.  If  you  will  see  Tunstall  and  for- 
ward me  the  obligation,  directed  to  Richmond,  Ey.,  I  can  have 
a  deed  acknowledged  to  bring  down  with  me  in  September." 
Vide  copy  of  letter  attached  to  the  deposition  of  O'Flynn. 

Now,  0*Flynn  testifies,  that  the  obligation  was  procured  by 
him  from  Tunstall,  and  sent  to  Ooodloe,  and  that  Goodloe 
acknowledged  the  receipt  thereof,  and  paid  him  for  his  ser- 
vices. (See  O'Flynn's  deposition.)  The  same  fact  is  ac- 
knowledged in  a  letter  from  Goodloe  to  Pintard,  dated  Nov. 
10,  1840.  (See  exhibit  G,  letter  No.  4.)  As  Taylor  who 
held  the  legal  title,  was  willing  to  convey  to  Goodloe,  pro- 
vided Goodloe  could  obtain  this  bond  from  Tunstall ;  as  Good- 
loe did  obtain  the  bond  in  1840 ;  and  as  at  the  time  of  filing 
his  amended  answer,  near  five  years  afterwards,  he  acknowl- 
edged his  liability  to  this  extent,  and  did  not  even  hint  at  any 
inability  to  obtain  title,  nor  declare  that  he  had  not  obtained 
it,  I  think  we  are  bound  to  conclude  that  the  deed  which  he 
said  he  could  procure  from  Taylor,  had  been  procured,  or  that 
*881  ^^  ^^  derived  a  title  to  this  part  satisfactory  *to  him- 
-■  self,  and  thus  entitling  Pintard  to  compensation  and 
relief.  If  he  could  not,  or  had  not,  obtained  title,  with  the 
means  in  his  hands  to  do  so,  he  would  most  undoubtedly  have 
insisted  on  it  by  way  of  defense  in  his  answer.  Under  all  the 
circumstances,  silence  is  conclusive  against  him ;  but  we  have 
something  more  than  that,  namely,  a  distinct  admission  of  lia- 
bility, contained  in  his  answer. 

It  may  perhaps  be  said,  that  Taylor  ought  to  hare  been 
made  a  party  to  the  bill.  In  the  first  place,  I  beg  leave  to 
remark,  that  he  was  not  materially  interested  in  the  suit ;  if 
he  had  any  interest  at  all  it  was  only  nominal,  and  no  benefi- 
cial purpose  could  have  been  efiTected  by  making  him  a  party. 
He  was  ready  and  willing,  as  Goodloe  informs  us,  to  convey ; 
and  in  fact  no  decree  could  have  been  taken  against  him ;  he 
would  have  been  at  best  but  a  passive  party ;  and  as  he  could 
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do  nothing  necessary  to  the  perfection  of  the  decree,  the  court 
was  fully  warranted  in  proceeding  without  him.  Joy  v.  Wirtz 
et  aL^  1  Wash.  C.  C,  417 ;  Van  Reim%dyk  v.  Kane^  1  Gall., 
871;  Mallow  v.  Hinde^  12  Wheat.,  193;  Soxie  v.  (7arr,  1 
Sumn.,  178  ;   Womdey  v.  Wormley^  8  Wheat,,  461. 

But,  in  the  second  place,  it  is  too  late  to  make  the  objection, 
in  this  court,  on  appeal.  It  was  an  objection  not  taken  in  the 
Circuit  Court,  either  by  demurrer,  plea,  or  answer ;  and  surely 
the  appellant  cannot  be  allowed  to  surprise  the  appellee  with 
it  now.  Want  of  proper  parties  must  be  objected  to  by 
demurrer,  or  plea,  or  answer,  and  cannot  be  urged  at  the 
hearing.  Mitf.  Eq.  PL,  146 ;  MiUigan  v.  Milledge^  8  Crauch, 
820. 

The  next  inquiry  is  as  to  the  lien  of  Pintard  for  the  unpaid 
purchase-money.  The  lien  of  a  vendor  of  land  against  it  is 
peculiar  to  a  court  of  equity,  and  can  be  enforced  only  in  that 
court.  It  exists  as  a  charge  or  incumbrance  on  the  land 
against  the  vendee  and  his  heirs,  and  other  privies  in  estate, 
and  also  against  all  subsequent  purchasers  with  notice  of  the 
non-payment  of  the  purchase-money.  ~  It  is  wholly  indepen- 
dent of  possession  on  the  part  of  the  vendor,  and  attaches  to 
the  estate  as  a  trust  equally,  whether  it  be  actually  conveyed 
or  only  contracted  to  be  conveyed.     2  Story  Eq.,  462-467. 

"  Where  a  vendor,"  says  Sugden,  (Vendors,  vol.  3,  c.  18, 
p,  182, 183,)  ^^  delivers  possession  of  an  estate  to  a  purchaser 
without  receiving  the  purchase-money,  equity,  whether  the 
estate  be  or  be  not  conveyed,  and  although  there  was  not  any 
special  agreement  for  that  purpose,  and  whether  the  estate  be 
freehold  or  copyhold,  gives  the  vendor  a  lien  on  the  land  for 
the  money."  And  he  cites,  as  sustaining  these  positions. 
Chapman  v.  Tanner^  1  Vern.,  267 ;  Pollisefen  v.  Moore^  8  Atk., 
272;  1  Bro.  Ch.  Cas.,  802,  424;  6  Ves.,483;  Maokrethy, 
Symmons,  16  Id.,  829 ;  *  Smith  v.  Hibhard,  2  Dick,  730  ;  ^^04 
Oharl0$  V.  Andrews^  9  Mod.,  162 ;  Topham  v.  CoTMtan-  ^ 
tine^  Toml.,  136 ;  Evans  v.  Tweedy^  1  Beav.,  66 ;  Winter  v. 
Lard  Anson^  8  Russ.,  488. 

"So,  on  the  other  hand,"  says  he,  "if  the  vendor  cannot 
make  a  title,  and  the  purchaser  has  paid  any  part  of  the  pur- 
chase-money, it  seems  that  he  has  a  lien  for  it  on  the  estate." 
8  Atk.,  1 ;  2  Younge  &  J.,  493 ;  3  Id.,  262.  Thus  proving 
that  the  lien  does  not  arise  nor  depend  upon  perfect  title. 
The  term  "estate  "  is  used,  which  "imports,"  says  Coke,  ''  the 
interest  which  a  man  has  in  lands."  Co.  Lit.,  346,  a  ;  4  Com. 
Dig.  Estates,  A.  1. 

According  to  the  late  Judge  Story,  "  the  principle  upon 
which  courts  of  eouity  have  proceeded  in  establishing  tlie  liet; 
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in  the  nature  of  a  trust  is,  that  a  person  having  gotten  the 
estate  of  another,  ought  not  in  conscience,  as  between  them, 
to  be  allowed  to  keep  it,  and  not  to  pay  the  consideration* 
money.  A  third  person,  having  full  knowledge  that  the 
estate  has  been  so  obtained,  ought  not  to  be  permitted  to  keep 
it  without  making  such  payment,  for  it  attaches  to  him  also, 
as  matter  of  conscience  and  duty."     2  Story  Eq.,  465. 

Did  not  Goodloe  get  the  land  through  Pintard,  and  with 
full  notice  that  the  purchase-money  was  unpaid  ?  Nay,  did 
he  not  engage  to  pay  that  purchase-money  himself?  As  long 
as  he  held  the  possession  of  the  land  thus  acquired,  could  he 
resist  this  lien  ?  It  must  certainly  be  manifest  that  he  could 
not.  The  proposition  is  clear,  that  Pintard  has  a  lien  upon 
the  land  derived  by  Goodloe,  through  him,  which  the  Circuit 
Court  properly  recognized  and  enforced. 

These  are  the  principal  points  in  this  case,  and  upon  a  care- 
ful investigation  of  them,  I  think  it  is  obvious  that  the  decree 
must  be  affirmed:  first,  on  the  law  of  the  case;  and,  second, 
upon  the  principles  of  common  honesty,  which  exist  among 
men,  and  which  courts  of  equity  will  always  enforce.  I  beg 
the  indulgence  of  the  court  to  allude  to  a  few  matters  of  minor 
importance. 

1.  It  is  insisted  in  the  answer,  that  the  dwelling-house  of 
Pintard  was  upon  section  six,  and  that  he  was  not  entitled  to 
a  pre-emption  under  the  act  of  1884.  To  this  I  reply,  that 
whether  he  was  or  was  not  entitled  to  a  pre-emption  under 
that  act,  is  not  material  to  the  support  of  his  rieht  to  relief. 
But  in  fact,  he  was  so  entitled.  The  dwelling-house  which 
was  there  when  Pintard  purchased  of  Tunstall,  in  the  spring 
of  1888,  was  probably  situated  on  or  near  the  meridian  line 
which  divides  section  six  and  section  one;  but  the  proof 
is  clear,  that  all  the  other  buildings,  improvements,  and 
cultivation,  were  upon  the  southeast  quarter  of  section  one,  or 
the  large  tract,  and  to  which  Goodloe  subsequently  proved  up 
4IAC-I     a  pre-emption  and  obtained  *the  legal  title  in  his  own 

-I  name.  Pintard  was  a  settler,  or  occupant  of  that 
tract  within  the  meaning  of  the  act  of  1834,  (vide  Instructions 
and  Opinions,  2d  vol.,  p.  689,  No.  585 ;  p.  597,  No.  648,)  and 
as  such  most  unquestionably  entitled  to  a  pre-emption. 

2.  Goodloe  insists  that  of  section  six,  sold  to  Rhodes  by 
Pintard,  and  by  Rhodes  to  himself,  there  was  not  enough 
embraced  in  the  bond  of  Benjamin  Taylor  to  make,  with  the 
other  tract,  two  hundred  acres ;  and  that,  upon  ascertaininflr 
the  boundaries  and  lines  specified  in  said  bond,  it  was  found 
that  it  did  not  contain  more  than  eleven  acres.  How  it  was 
Hscertained  he  does  not  state;  and  we  only  have  his  own 
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assertion,  without  proof,  that  there  was  but  eleven  acres. 
From  the  proof,  (see  deposition  of  Booth,)  it  appears  that  the 
portion  of  land,  thus  described  by  boundaries  in  said  bond, 
must  have  amounted  to  more  than  eleven  acres.  The  court, 
however,  in  the  decree,  assume  that  to  be  the  quantity  ;  and 
of  this  Pintard  does  not  complain,  and  surely  Goodloe  cannot 
be  permitted  to  do  so.  That  there  were  not  two  hundred 
acres  in  the  whole,  could  be  no  ground  for  a  rescision  of  the 
contract,  if  Goodloe  were  complainant,  nor  can  it  furnish  any 
defense  to  a  specific  performance  when  he  is  defendant.  He 
obtained  what  he  principally  desired— obtained  the  dwelling- 
house  and  all  the  other  buildings,  all  the  cleared  lands,  and  all 
the  improvements ;  he  obtained  the  principal  object  of  his  pur- 
chase ;  and,  as  there  was  no  fraudulent  misrepresentation  or 
concealmeivt  on  the  part  of  Pintard,  the  case  is  a  proper  one 
for  abatement  in  the  amount  of  the  purchase-money  to  the 
extent  of  the  small  deficiency.  This  is  well  settled  by  autho- 
rity. Newland  on  Contr.,  ch.  12,  p.  261,  262 ;  2  Atk.,  371 ; 
4  Bro.  C.  C,  494 ;  Drewe  v.  Crop,  9  Ves.,  868 ;  7  Id.,  270  ; 
6  Id.,  678;  Oalcraft  v.  Roebuck,  1  Id.,  221;  Dyer  v.  Ear- 
grave,  10  Id.,  506;  2  Story  Eq.,  88;  1  Sugd.  on  Vend.,  506, 
507,  608,  626,  626. 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  is  a  defi- 
ciency in  the  number  conveyed,  the  purchaser  will  be  entitled 
to  a  compensation,  although  the  estate  was  estimated  at  that 
number  in  an  old  survey.  1  Sugd.  on  Vend.,  ch.  7,  §  8,  p.  625 
to  586,  and  notes  and  cases  therein  cited,  6th  Am.  edit. 

Where  the  contract  rests  tn  fieri,  the  general  opinion  has 
been,  that  the  purchaser,  if  the  quantity  be  considerably  less 
than  it  was  stated,  will  be  entitled  to  an  abatement,  although 
the  agreement  contains  the  words  more  or  less,  or  by  estima- 
tion. Id.,  526 ;  Hill  v.  Buckley,  17  Ves.,  894 ;  1  Call.  (Va.), 
818;  4  Mason,  419. 

The  utmost  that  Goodloe  could  claim,  would  be  an  abate- 
ment for  the  deficiency.  This  the  court  allowed  him ;  or  what 
*amounts  to  the  same  thing,  charged  him  with  the  r^oa 
168^^  acres,  and  the  eleven  acres  at  the  contract  price.  '- 
Surely  he  will  be  obliged  to  resort  to  some  other  ground  upon 
which  to  assail  the  present  decree. 

8.  Goodloe  has  waived  his  right,  if  any  he  ever  had,  to 
object  to  Pintard's  title.  His  letters,  after  having  proved  up 
a  pre-emption  in  his  own  name,  and  especially  the  payment 
made  by  him  to  Pintard  on  the  8l8t  May,  1889,  of  f  1,368^, 
amount  to  a  waiver.  The  pre-emption  having  been  proved  up 
on  the  15th  February,  1889,  this  payment  was  made  more 
than  three  months  afterwards.    The  letters  alluded  to,  begin- 
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ning  in  January,  1840,  and  ending  in  October,  1841,  embrace 
a  period  of  near  two  years ;  and  when  that  payment  and  these 

Erovisions  to  pay  are  taken  into  consideration,  there  could 
ardly  be  more  conclusive  evidence  of  such  waiver.  2  Sugd. 
on  Vend.,  10-14 ;  Margravine  of  An^pach  v.  Noel^  1  Madd., 
810 ;  2  Swanst.,  172 ;  8  Younge  &  Coll.,  291. 

I  beg  leave  to  invite  attention  to  the  very  able  opinion  of 
the  Circuit  Court,  delivered  by  the  district  judge,  the  Hon. 
Benjamin  Johnson.  Viewing  the  whole  record,  it  appears  to 
me  that  Goodloe  has  no  reasonable  ground  on  which  to  assail 
this  decree.  All  the  payments  made  by  him  have  been  cred- 
ited ;  the  expense  of  procuring  the  better  title,  nine  hundred 
dollars,  has  been  abated  from  the  purchase-money ;  and  an 
abatement,  at  the  rate  of  forty  dollars  per  acre,  has  also  been 
made  for  deficiency  in  quantity  in  section  six.  Surely  he  can- 
not conscientiously  deny  that  justice  has  been  done  him  ;  and, 
when  his  conduct  in  this  transaction  is  scrutinized  by  a  just 
and  enlightened  court,  he  can  hardly  expect  to  succeed  in  his 
appeal — hardly  expect  to  escape  that  responsibility  which  the 
enlarged  principles  of  a  court  of  equity  fix  upon  him. 

The  case  of  Bu9h  v.  Marshally  6  How.,  291,  is  referred  to  as 
being  precisely  in  point. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court,  for 
the  District  of  Arkansas. 

Under  the  act  of  the  12th  of  April,  1814,  Jane  Mathers 
claimed  a  right  of  pre-emption,  by  virtue  of  occupancy  and 
cultivation,  to  the  southeast  quarter  of  section  one,  township 
eighteen  south,  range  one  west,  containing  one  hundred  and 
sixty-eight  acres  and  ninety-six  hundredths,  lying  south  of  the 
Arkansas  River.  She  assigned  her  rieht  to  Thomas  T.  Tun- 
stall,  who  entered  and  paid  for  the  land  at  the  Land-Office  at 
Little  Rock,  the  24th  of  July,  1834,  and  obtained  a  patent 
certificate.  On  the  24th  of  February,  1838,  this  purchase  was 
•871  ft^^"^'^®^  '^y  *^c  Commissioner  of  *the  Land-Office,  on 
-I  the  ground  that  the  Indian  title  to  the  land  had  not 
been  extinguished  when  the  settlement  was  made.  The  In- 
dian title  was  relinquished  to  the  United  States  by  the  Qua- 
paw  treaty,  the  24th  of  August,  1818. 

This  tract  was  purchased  of  Tunstall  by  Pintard,  in  the 
spring  of  1888,  who  took  immediate  possession,  and  made 
improvements  on  it.  In  the  autumn  of  the  same  year  he 
removed  his  family  to  the  land,  constructed  cabins,  stables, 
and  other  fixtures,  and  in  the  spring  of  1834  he  cultivated 
seventy-five  or  eighty  acres  in  corn  and  cotton. 
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On  the  28d  of  March,  1885,  Pintard  sold  the  above  quarter 
section,  and  a  part  of  the  southwest  quarter  of  section  six,  so 
as  to  make  a  tract  of  two  hundred  acres,  at  forty  dollars  per 
acre,  to  William  Rhodes,  who  gave  two  notes  of  four  thousand 
dollars  each,  payable  in  one  and  two  years,  with  interest  at 
ten  per  cent,  per  annum.  The  two  hundred  acres  were  sold 
by  Rhodes  to  Goodloe  on  the  8d  of  March,  1837,  for  sixty-five 
dollars  per  acre.  As  a  part  of  the  consideration  for  this  pur- 
chase, Ooodloe  agreed  to  pay  Pintard  the  amount  of  his  claim 
as  soon  as  a  regular  title  for  the  premises  should  be  obtained. 

Goodloe,  on  the  15th  of  February,  1889,  proved  a  pre-emp- 
tion in  his  own  name,  under  the  act  of  June  22d,  1888,  to  the 
quarter  section,  and  paying  the  purchase-money  into  the  Land- 
0£Bce,  he  obtained  a  patent  in  his  own  name.  Prior  to  this, 
on  his  contract  with  Rhodes,  he  paid  to  Pintard  nineteen 
hundred  sixty-three  dollars  and  eighty-two  cents.  But  having 
obtained  the  title  to  the  land  in  his  own  name,  he  refused  to 
make  any  further  payments  to  Pintard  on  the  ground  that  his 
claim  was  void.  To  enforce  the  payment  of  the  sum  due  him 
on  the  sale  to  Rhodes,  Pintard  filed  the  bill  now  before  us, 
with  a  prayer  that  the  land  might  be  sold,  or  so  much  of  it  as 
should  be  necessary  to  discharge  the  balance  due  to  him. 

It  must  be  conceded  that  the  first  settler  upon  this  land,  the 
Indian  title  to  it  not  having  been  extinguished,  could  claim 
under  the  act  of  1814,  no  pre-emptive  right.  No  laws  giving 
to  settlers  a  right  of  pre-emption,  can  be  so  construed  as  to 
embrace  Indian  lands.  Such  lands  have  always  been  pro 
tected  from  settlement  and  survey  by  penal  enactments.  But, 
it  appears  that  the  Indian  claim  to  this  land  was  relinquished 
to  the  United  States  by  treaty,  in  1818 ;  after  which  it  was 
embraced  by  all  general  acts  giving  to  settlers  a  right  of  pre- 
emption. 

By  the  act  of  the  26th  of  May,  1824,  pre-emption  rights 
were  given  north  of  the  Arkansas  River,  to  all  who  were 
entitled  to  such  rights,  under  the  act  of  1814,  and  by  the  third 
section  of  the  act  of  the  1st  of  March,  1848,  every  settler  on 
the  public  lands  south  of  the  Arkansas  River  was  entitled  to 
the  same  benefits  *under  the  provisions  of  the  act  of  rmoa 
1814,  as  though  he  had  resided  north  of  said  river.  By  *- 
these  acts  a  right  of  pre-emption  was  given  in  virtue  of  the 
first  settlement  upon  the  land. 

But  there  was  another  and  prior  act  which  gave  to  the 
occupant  of  this  tract  a  right  of  pre-emption.  By  the  act  of 
the  19th  of  June,  1834,  every  settler  upon  the  public  lands 
prior  to  the  passage  of  that  act,  who  was  in  possession  of  a 
quarter  section  and  cultivated  a  ])art  of  it  in  1888,  was  entitled 
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to  a  pre-emption.  In  1888,  Pintard  was  in  possession  of  the 
quarter  section  and  cultivated  a  part  of  it,  and  be  continued 
to  occupy  and  improve  it,  until  the  spring  of  1885,  when  he 
sold  his  right  to  Rhodes. 

By  his  purchase  Goodloe  entered  into  the  possession  of  a 
valuable  property,  and  if  he  desired  to  rescind  the  contract  it 
was  incumbent  on  him  to  relinquish  the  possession  of  the 
quarter  section,  and  claim  the  cancelment  of  the  contract. 
He  cannot  avail  himself  of  the  benefit  of  the  contract  and 
resist  a  performance  of  it  on  his  part. 

But  Pintard,  when  he  sold  to  Rhodes,  was  entitled  to  the 
pre-emption  of  the  quarter  section.  His  claim  was  not  only 
a  valid  one,  but  it  was  sold  on  reasonable  terms,  as  Rhodes  in 
two  years  sold  the  same  to  Goodloe  at  an  advance  of  twenty- 
five  dollars  per  acre.  The  attempt,  under  such  circumstances, 
of  Goodloe  to  avoid  the  payment  of  the  consideration,  by  pro- 
curing the  title  in  his  own  name,  is  fraudulent.  A  title  thus 
procured  would  have  enured  to  the  benefit  of  the  vendor,  even 
if  the  pre-emptive  right  had  not  been  vested  in  him. 

A  doubt  is  suggested  in  the  argument  whether  Goodloe, 
having  purchased  from  Rhodes,  can  be  made  responsible  to 
Pintard.  In  his  contract  of  purchase,  as  a  part  of  the  con- 
sideration, Goodloe  bound  himself  to  pay  the  amount  due  to 
Pintard  from  Rhodes  on  the  previous  purchase.  It  has  been 
held  that,  under  such  circumstances,  an  action  at  law  may  be 
maintained  in  the  name  of  the  person  to  whom  payment  is  to 
be  made.  But  this  is  a  case  in  chancery,  and  no  one  has 
doubted,  that  in  equity,  such  a  contract  may  be  enforced. 

Has  Pintard  a  lien  upon  the  land  for  the  balance  of  the  pur- 
chase-money? We  think  he  has.  Goodloe  not  only  had 
notice  of  this  claim,  but  he  bound  himself  to  pay  it. 

It  is  alleged  that  there  is  a  mistake  in  the  computation  of 
the  amount  due,  as  decreed  in  the  Circuit  Court.  If  there  be 
an  error  in  the  calculation,  it  is  in  favor  of  Goodloe,  and  of 
which  he  has  no  right  to  complain. 

In  their  decree  the  Circuit  Court  gave  the  defendant  a 
credit  for  the  money  paid  to  Pintard,  and  also  a  loan  to  him 
of  two  hundred  dollars,  and  a  liberal  allowance  for  the  expense 
of  procuring  the  title.  A  proper  deduction  was  also  made  for 
the  deficiency  in  the  number  of  acres  sold. 
*891  *1^£®f  e  appears  to  be  no  error  in  the  decree ;  it  is 
-■     therefore  afiormed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  tb^e 
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District  of  Arkansas,  and  was  argued  by  oounsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs. 


t*««» 


Obobgb  W.  Pabks,  Plaintiff  ik  Ebbob,  v.  Sumftbe 

TUBKEB    AND    HeNBY    ReNSHAW,  TBADIKG   UKDEB   THH 
OOMMEBCIAL  FIBM  OF  TUBNEB  &  ReNSHAW. 

In  Louisiana,  the  Supreme  Court  of  the  State  reviews  the  questions  of  fact 
as  well  as  of  law  wnich  are  brought  up  tiom  the  courts  below ;  and  when  it 
reverses  a  judgment  upon  either  ground,  it  gives  the  judgment  which  the 
inferior  court  ought  to  have  given. 

But  when  a  case  is  brought  before  this  court  by  a  writ  of  error,  it  can  only 
review  questions  of  law ;  and,  therefore,  where  the  validity  of  a  verdict  of 
a  jury  is  brought  into  question,  the  practice  which  prevails  in  the  state 
courts  of  Louisiana  is  inapplicable  in  the  courts  of  the  United  States. 

Hence,  where  the  jury  found  a  verdict  in  general  terms  for  the  plaintiff  in  a 
suit  upon  a  promissory  note,  without  finding  the  amount  due,  which  the 
laws  and  practice  of  Liouidiana  require  them  to  do,  and,  the  court  then  gave 
judgment  for  the  amount  of  the  note,  this  would  nave  been  adjudged  to  be 
a  cause  of  reversal  of  the  judgment  by  the  Supreme  Court  of  the  state,  but 
cannot  be  so  held  by  this  courts 

The  sul&ciency  of  the  verdict  must  be  judged  by  the  rules  of  the  common 
law  and  the  statutes  of  the  United  States,  and  not  by  the  laws  and  practice 
of  Louisiana.  The  act  of  1824  (4  Stat,  at  L.,  62)  does  not  include  such  a 
case. 

By  the  common  law,  although  a  judgment  in  such  a  case  might  not  have 
been  strictly  proper,  yet  under  a  power  of  amending  the  verdict,  the  judg- 
ment can  stand,  because  the  plea  having  been  that  no  consideration  was 
given  for  the  note  and  the  verdict  beiiig  for  the  plaintiff,  it  necessarily 
found  that  the  whole  amount  was  due.^ 

The  82d  section  of  the  Judiciary  Act  provides  for  this  case  by  enjoinimr 
upon  this  court  to  disregard  niceties  of  form,  and  so  it  was  decided  in  lo 
Pet,  821.' 

The  Constitution  of  Louisiana  requires  the  state  judges  to  give  reasons  for 
their  decisions ;  but  Uiis  is  not  operative  upon  the  judges  of  the  Circuit 
Court  of  the  United  States.  On  the  contrary,  their  reasons  form  no  part 
of  the  record  when  the  case  is  brought  up  to  this  court. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Loui- 
siana. 

The  plaintifiGs,  Turner  &  Renshaw,  sued  the  defendant, 
Parks,  in  the  Circuit  Court  of  the  United  States  for  the  East- 

^The  statute  of  jeofails  embraces  road  Co.  v.  Lindsay,  4  Wall.,  650. 

verdicts  defective  in  form,  but  sub-  And  see  note  to  Stockton  v.  Bishop, 

•tantially   sufficient    to  enable    the  4  How.,  166. 

oourt  to  perceive  the  right  of  the  *Appuxd.     MorseU  v.  JJoU,  18 

ease.    Boach  v.  HtUingSf  16  Pet.,  819;  How.,  216. 
DowMu  V.  Uicka.  14  How.,  240;  Baii- 
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em  District,  at  New  Orleans,  to  recover  (6,969.22,  due  by 
promissory  note  executed  by  Parks  to  the  plaintiffis.    After 
*401     6^c6ptions  overruled,  *tbe  case  was  submitted  to  a  jury, 
J     who  returned  the  following  verdict : — 

"  We,  the  jury,  find  for  the  plaintiff. 
"  New  Orleans,  May  14th,  1849. 

*'H.  R.  Wood,  Foreman;'' 

which,  on  motion,  was  set  aside,  and  the  case  submitted  to 
another  jury,  who  returned  the  following  verdict : 

**  We,  the  jury,  find  for  the  plaintiff. 

*'Geo.  M.  Pinckabd,  Foreman; 
"New  Orleans,  15th  May,  1849. 

On  which  verdict  the  following  judgment  was  entered : 

"  In  conformity  with  the  prayer  of  the  petition  and  the  ver- 
dict of  the  jury,  it  is  ordered,  adjudged,  and  decreed,  that  the 
plaintiff.  Turner  &  Renshaw,  recover  from  the  defendant, 
George  W.  Parks,  the  sum  of  five  thousand  nine  hundred  and 
sixty-nine  dollai-s  and  twenty-two  cents,  with  interest  thereon, 
at  the  rate  of  six  per  cent,  per  annum,  from  the  first  day  of 
January,  A.  D.,  1848,  until  nual  payment,  and  costs  of  every 
nature." 

''  Judgment  signed  19th  May,  1848. 

(Signed,)  Thbo.  H.  McCaleb, 

U.  S.  Judge:' 

Parks  sued  out  a  writ  of  error  and  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr.  Henderson^  for  the  plaintiff  in  error, 
and  Mr.  Mayer^  with  whom  was  Mr.  Strawbridge^  for  the  de- 
fendants in  error. 

Mr.  Henderson^  for  plaintiff  in  error. 

There  are  two  most  manifest  errors  in  this  case.  First,  in 
the  verdict  of  the  jury,  which  is  found  thus :  '*  We,  the  jury, 
find  for  the  plaintiff. 

But  the  verdict  specifies  nothing  which  the  jury  find  for  the 
plaintiff,  and  is  in  direct  opposition  to  Art.  622,  Code  of  Prac- 
tice ;  and  is  adjudged  error  by  the  Supreme  Court  of  Louisi- 
ana.    18  La.,  109 ;  14  Id.,  844. 

The  second  error  is,  tiiat  the  court  gave  no  reason  for  its 
judgment.  This  is  fatal.  It  was  the  requirement  of  the  Con- 
stitution of  Louisiana  of  1811,  and  is  readopted  in  the  new 
Constitution  of  1846,  wherein  article  70  provides:  "The 
judges  of  aU  the  courts  within  this  state  shall,  as  often  as  it 
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may  be  possible  so  to  do,  in  every  definite  judgment,  refer  to 
the  particular  law  in  virtue  of  which  such  judgment  may  be 
rendered ;  and  in  all  eases^  adduce  the  reasons  on  which  their 
judgment  is  founded." 

*The  cases  in  4  Mart.  (La.),  468, 4, 5,  and  in  12  La.,  p«^^ 
148,  pronounce  the  judgment  unconstitutional  which  ^ 
furnishes  no  reasons  for  its  decree.  And  the  cases  are  nume- 
rous where  this  omission  is  adjudged  error.  4  Mart.  (La.^, 
468 ;  12  La.,  148 ;  2d  La.  Ann.,  59 ;  10  Mart.  (La.),  56 ;  6  IcL, 
687-689 ;  11  La.,  162 ;  18  Id.,  18  and  108. 

This  court  will  of  course  take  no  notice  that  the  rules  of 
practice  in  the  state  courts  furnish  the  rules  of  practice  on  the 
law  fide  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana.  And  we  admit,  that  were  these  exceptions 
before  the  Supreme  Court  of  Louisiana,  that  the  court,  after 
reversing  the  judgment,  would  substitute  themselves  for  the 
jury,  and  give  a  new  and  correct  judgment,  without  a  verdict. 

But  this  court  has  repeatedly  decided  that  it  cannot,  in  a 
law  caae^  re-try  the  facts^  as  the  Supreme  Court  in  Louisiana 
may  do.  Therefore,  on  reversal  for  the  errors  above  shown, 
this  court  will  award  a  venire  de  novo. 

The  counsel  for  the  defendants  in  error  contended  that 
there  certainly  was  a  verdict — and  a  legal  and  valid  one- 
rendered  by  the  jury,  fully  authorizing  the  judgment  pro- 
nounced. If  it  be  meant  that  the  verdict  is  for  no  particular 
sum,  we  answer,  simply,  that  this  does  not  vitiate  either  ver- 
dict or  judgment;  although,  in  strictness  of  form,  the  sum 
should  perhaps  be  specified.  But  ^^  the  finding  of  a  jury  must 
be  construed  with  reference  to  the  pleadings.  Trepagnier  v. 
Dumford^  6  Mart.  (La.),  462 ;  Harrison  v.  Faulk^  8  La.,  70. 
Thus,  where  a  defendant,  assuming  the  attitude  of  plaintiff  in 
reconvention,  had  pleaded  that  the  plaintiff  owed  him  a  larger 
specific  sum  than  he  owed  plaintiff,  and  the  jury  found  for 
defendant  generally,  without  stating  any  amount,  the  court 
gave  judraient  in  his  favor  for  the  dUSFerence  or  surplus. 
Orleans  Sfav.  Co.  v.  Bingey^  6  Mart.  (La.),  N.  S.,  689 ;  Irwin 
V.  Ware^  1  Id«,  645.  So,  in  case  of  a  judgment  by  the  court 
for  no  specific  amount,  it  must  be  construed  with  reference  to 
the  pleadings.  Melaneon^s  Heirs  v.  Duhamel^  8  Mart.  (La.), 
N.  S.,  7 ;  RocheUe's  Heirs  v.  Cox,  5  La.,  287. 

In  the  present  case,  the  prayer  of  the  petition  distinctly 
claims  a  specific  amount,  with  interest  and  costs ;  and  the 
verdict  and  judgment  must  of  course  be  construed  with  refer- 
ence thereto. 

As  to  the  last  cause  of  error  assigned — **  That  the  judgment 
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contains  no*  reasons,"  it  is  enough  to  reply,  that  the  court 
could  not  decide  otherwise  than  the  jury  found ;  and  all  rea- 
sons for  judgment  were  therefore  superfluous.  Parks,  although 
under  section  28  of  the  State  Act  of  1889,  p.  172,  not  really 
entitled  to  a  trial  by  jury^,  had  made  them  his  judges,  and  they 
decided  against  him.     The  power  of  the  court  became  thus 
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limited  to  *8anctioning  their  verdict.  ^^  A  judgment, 
which  gives  as  the  only  reason  why  it  was  rendered — 
that  the  jury  nas  found  a  verdict  for  plaintiff — will  be  held 
valid  and  sufficient."    McD<m<mgh  v.  Tkomp^ony  11  La.,  665. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  material  facts  in  this  case  may  be  stated  in  a  few  words. 
Turner  and  Renshaw,  the  defendants  in  error,  filed  their  peti- 
tion in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  alleging  that  Parks,  the  plaintiff  in 
error,  was  indebted  to  them  in  the  sum  of  fifty-nine  hundred 
and  sixty-nine  dollars  and  twenty  cents,  upon  a  promissory 
note  for  that  sum,  drawn  by  Parks,  payable  to  his  own  ord^r, 
and  by  him  indorsed  to  the  plaintiffs.  A  copy  of  the  note  is 
exhibited  with  the  petition. 

Parks  in  his  answer  states,  that  he  denies  all  and  singular 
the  alle^tions  in  the  petition  except  as  therein  afterwards 
admittea : — and  says  that  the  said  note  was  given  without  any 
consideration  whatever,  and  is  therefore  a  nudwrn  pactum^  and 
void. 

Upon  this  issue  the  case  was  tried  by  a  jury,  who  returned 
a  verdict  in  the  following  words :  ^^  We  the  jury  find  for  the 
Plaintiff." 

And  upon  this  verdict  the  court  gave  judgment  in  favor  of 
Turner  and  Renshaw  for  the  sum  due  upon  the  note ;  and  the 
present  writ  of  error  is  brought  by  Parks  to  reverse  that 
judement. 

Two  objections  are  taken  by  the  plaintiffs  in  error. 

1st.  That  the  verdict  merely  findB  for  the  plaintiffs,  in  the 
Circuit  Court,  but  does  not  find  how  much  was  due  to  them ; 
and  that  no  judgment  therefore  could  be  lawfully  entered  on 
that  verdict. 

2d.  That  the  Circuit  Court  gave  no  reason  for  its  judgment. 

These  objections  have  been  argued  altogether  upon  the  laws 
of  Louisiana  regulating  the  proceedings  in  its  courts  of  jus- 
tice ;  and  which,  under  the  act  of  Congress  of  1824,  are  sup- 
posed to  be  obligatory  upon  the  Circuit  Court  of  the  United 
States. 

Article  522  of  the  Code  of  Practice  declares,  ^^  that  the  form 
of  a  general  verdict  consists  in  the  foreman  indorsing  on  the 
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back  of  the  petition  those  words :  ^  verdict  for  the  plaintiff 
for  so  much,  with  interest,'  if  it  has  been  prayed  for ;  or  ver- 
dict for  defendant,  according  as  the  verdict  is  for  plaintiff  or 
defendant." 

And  the  70th  article  in  the  new  Constitution  of  Louisiana, 
adopted  in  1845,  provides  that  ^^  the  judges  of  all  the  courts 
within  the  state,  shall,  as  often  as  it  may  be  possible  so  to  do, 
in  every  definitive  judgment,  refer  to  the  particular  law  in 
virtue  of  which  such  judgment  may  be  rendered ;  and  in  all 
cases  adduce  the  reasons  on  which  their  judgment  is  founded/' 

*It  is  evident,  therefore,  that  if  this  case  depended  r^Ao 
upon  the  laws  and  practice  of  Louisiana,  the  judg-  ^ 
ment  of  the  Circuit  Court  could  not  be  maintained.  Either 
of  the  objections  would  be  fatal.  And  the  case  of  JBosea^s 
Widow  and  Heirs  v.  Miles^  18  La.,  107,  is  directly  in  point 
upon  both  grounds. 

But  it  is  difficult  to  apply  the  rules  of  Louisiana  practice  in 
a  ease  where  the  validity  of  a  verdict  is  in  question.  The 
appellate  court  of  that  state  has  jurisdiction  of  the  fact  as  well 
as  of  the  law ;  and  in  deciding  upon  the  fact  the  court  is  not 
bound  by  the  finding  of  the  jury  in  the  inferior  court,  but  may 
decide  in  opposition  to  the  verdict,  if  they  think  it  was  not 
warranted  by  the  testimony  in  the  record.  And  when  they 
reverse  the  judgment  of  the  court  below,  for  error  in  fact  or 
in  law,  they  at  the  same  time  give  the  judgment  which  the 
inferior  court  ought  to  have  given. 

Upon  an  appeal,  therefore,  to  the  Supreme  Court  of  the 
state,  for  errora  like  those  now  alleged  to  have  been  committed 
by  the  Circuit  Court  of  the  United  States,  although  the  judg- 
ment would  have  been  reversed,  yet  the  state  court  would  at 
the  same  time  have  given  judgment  in  favor  of  the  defendants 
in  error  for  the  full  amount  of  their  debt.  They  would  not 
have  been  delayed  in  the  recovery  of  their  money  by  mere 
technical  objections  to  the  proceedings  in  the  inferior  court, 
nor  subjected  to  the  expense  of  another  trial,  and  perhaps 
another  appeal.  The  case  of  Hosea%  Widow  and  Heir%  v.  MUes^ 
shows  the  course  of  proceeding  in  the  state  courts.  For  pre- 
cisely the  same  errors  how  alleged  in  the  case  before  us,  were 
committed  in  that  case  by  the  court  below ;  and  although  the 
Supreme  Court  reversed  the  judgment,  on  both  grounds,  they 
at  the  same  time  gave  judgment  in  favor  of  the  appellee  for 
the  amount  due  upon  the  note. 

Now  as  to  the  first  objection,  we  certainly  cannot  adopt  in 
this  court  the  practice  and  mode  of  proceeding  in  the  appel- 
late court  of  Louisiana.  For  a  writ  of  error  can  bring  up  to 
this  court  nothing  but  questions  of  law.     And  as  the  whole 
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practice  of  Louisiana  cannot  be  adopted  in  a  case  of  this  dea- 
cription,  is  the  Circuit  Court  bouna  to  follow  it?  and  must 
the  validity  of  this  verdict  depend  upon  the  rules  of  the  com- 
mon law,  and  the  acts  of  Congress^  or  upon  the  formula  pre- 
scribed by  the  Louisiana  code  of  practice?  Unquestionably 
the  force  and  operation  of  the  verdict  when  the  case  is  brought 
here,  depends  upon  the  rules  of  the  common  law.  It  is  con- 
clusive upon  this  court  as  to  the  fact  found,  while  in  Loui- 
siana it  is  open  to  revision  and  reversal  in  the  appellate  court. 
And  if  the  conclusive  force,  and  effect  of  a  verdict  depends 
upon  the  rules  of  the  common  law,  it  would  seem  to  follow, 
*441  ^^^^  what  is  a  sufficient  finding  by  the  jury  to  *consti- 
-■  tute  a  legal  verdict  upon  the  issues  joined,  and  to  make 
it  operate  as  such,  must  also  depend  upon  the  rules  of  the 
common  law,  except  in  so  far  as  they  may  be  modified  by  acts 
of  Congress.  And  while  this  court  is  bound  to  give  effect  to 
the  verdict  according  to  the  rules  of  the  common  law,  it  can 
hardly  be  required  to  look  elsewhere,  in  order  to  ascertain 
what  finding  of  the  jury  is  a  verdict,  and  entitled  to  the  con- 
clusive effect  which  the  common  law  gives  it.  And  if  in  this 
case  it  had  appeared  that  the  verdict  had  been  delivered  orally 
by  the  foreman  and  recorded  by  the  court,  and  not  indorsed 
on  the  back  of  the  petition,  this  court  could  not  on  that  account 
have  treated  the  finding  as  a  nullity,  and  refused  to  it  the 
authority  and  force  of  a  verdict. 

Besides,  the  enforcement  of  the  Louisiana  practice  in  the 
Circuit  Court  of  the  United  States,  would  place  the  suitors  in 
that  court  in  a  worse  condition  than  the  suitors  in  the  state 
courts,  and  an  accidental  departure  from  the  prescribed  form 
would  be  much  more  injurious  in  its  consequences.  We 
think  the  sufficiency  of  the  verdict,  in  its  form,  as  well  as  the 
question  of  its  force  and  effect  must  depend  upon  the  rules  of 
tiiie  common  law  and  the  statutes  of  the  United  States.  And 
that  the  qualified  adoption  of  the  practice  of  Louisiana  by  the 
act  of  1824  was  not  intended  to  cany  it  to  the  extent  now 
contended  for  by  the  plaintiff  in  error. 

We  proceed,  therefore,  to  consider  the  case  upon  the  prin- 
ciples of  the  common  law  and  statutes  of  the  United  States. 

The  answer  of  the  plaintiff  in  error,  by  necessary  implica- 
tion, admits  that  he  executed  and  indorsed  the  note.  For  the 
only  defense  he  takes  in  his  answer  is  that  it  was  given  with- 
out consideration,  and  was  ntidum  pactum.  The  issue  was 
joined  upon  this  point  only.  The  answer  contains  no  other 
objection  to  the  validity  of  the  note,  nor  does  it  allege  that 
any  part  of  the  note  had  been  paid,  nor  that  he  had  any  set-off 
against  it .  and  upon  these  pleadings  and  issue  the  jury  say 
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they  find  for  the  plaintifiF.  Now  this  verdict  undoubtedly 
finds  that  the  note  was  given  upon  a  good  consideration, 
although  the  jury  do  not  say  so  in  so  many  words ;  and  it  is 
equally  clear,  that  in  finding  that  it  was  given  upon  a  valid 
consideration,  they  must  necessarily  have  Found  also  that  the 
full  amount  specified  in  the  note  was  due  to  the  defendants  in 
error.  For  there  was  no  allegation  and  no  evidence  that  any 
part  had  been  paid.  No  one,  we  think,  can  read  the  plead- 
ings and  the  verdict  without  being  satisfied  that  this  is  the 
true  meaning  of  the  jury.  There  is  no  ambiguity  or  uncer* 
tainty  in  it.  And  the  judgment  in  the  Circuit  Court  is  evi- 
dently according  to  this  finding,  and  is  therefore  correct, 
unless  there  is  some  rule  of  law  which  renders  the  verdict 
inoperative  and  void. 

*It  is  certainly  the  province  of  the  jury,  in  a  case  of  [*46 
this  kind,  not  only  to  determine  whether  the  plaintiff 
is  entitled  to  recover,  but  to  find  also  and  at  the  same  time  the 
amount  due.  And,  in  a  court  acting  strictly  upon  common 
law  forms  and  modes  of  proceeding,  no  judgment  could  have 
been  legally  entered,  because  the  verdict  omits  to  specify,  in 
express  terms  and  in  the  established  form,  the  amount  which 
the  defendants  in  error  were  entitled  to  recover.  How  far  the 
verdict  might  even  yet  be  amended  in  the  Circuit  Court,  is 
another  question.  For  although  the  rule  was  anciently  very 
strict  in  not  permitting  amenaments  to  verdicts,  yet,  in  later 
cases,  this  strictness  has  been  relaxed  in  order  to  prevent  a 
failure  of  justice ;  and  while  the  English  courts  adhered  to  the 
established  forms  they  often  prevented  them  from  working 
injustice  to  the  parties  by  a  liberal  use  of  the  power  of  amen£ 
ment. 

Thus  in  the  case  of  Bichard%<m  v.  MeUish^  8  Bing.,  884,  846, 
a  general  verdict  had  been  rendered  and  damages  assessed 
upon  a  declaration  in  which  one  count  was  good  and  the 
others  bad.  A  judgment  upon  this  verdict  was  rendered  in 
the  Court  of  Common  Pleas  without  adverting  to  the  insuffi- 
ciency of  some  of  the  courts,  and  the  case  was  afterwards 
removed  to  the  King's  Bench  by  writ  of  error.  As  the  record 
stood,  the  judgment  of  the  Court  of  Common  Pleas  must 
undoubtedly  have  been  reversed.  But  while  the  case  was 
pending  in  the  King's  Bench,  and  had  been  argued  there,  and 
this  error  insisted  upon  as  a  ground  for  reversal,  the  Court  of 
Common  Pleas  amended  the  verdict  by  entering  it  for  the 
plaintiffs  on  the  good  count,  and  for  the  defendant  in  those 
eounts  which  did  not  show  a  cause  of  action.  The  court  was 
convinced,  by  the  notes  of  the  judge  who  tided  the  case,  that 
the  evidence  offered  at  the  trial  applied  to  the  good  counti 
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and  that  there  would  be  a  failure  of  justice  if  the  judgment 
was  reversed  upon  this  technical  objection,  which  could  and 
would  have  been  readily  removed  if  made  at  the  trial. 

We  refer  to  this  case  to  show  that  the  English  courts  when 
acting  altogether  upon  the  principles  of  the  common  law,  will 
amend  a  verdict  actually  rendered  by  the  jury  and  recorded, 
if  the  court  is  satisfied,  from  the  evidence  and  the  pleadings, 
that  in  the  form  in  which  it  was  given  by  the  jury  it  does 
not  accomplish  what  they  intended,  and  would,  on  that  account, 
fail  to  do  justice  to  the  party  in  whose  favor  they  found. 

But  it  is  not  necessary  to  examine  further  into  the  practice 
of  courts  acting  upon  the  rules  of  the  common  law ;  nor  to 
inquire  whether  the  verdict  in  this  case,  if  defective  in  form, 
might  not  yet  be  amended  in  the  Circuit  Court.  For  we  are 
satisfied  that  the  thirty-second  section  of  the  act  of  Congress 
*461  ^^  *1789,  ch.,  20,  removes  all  difficulty  in  the  case,  and 
^  makes  it  the  duty  of  this  court  to  amrm  the  judgment 
rendered  on  this  verdict. 

The  section  of  the  law  referred  to  directs  the  courts  of  the 
United  States  to  proceed  and  give  judgment  according  as  the 
right  of  the  cause  and  matter  in  law  shall  appear  to  them, 
without  regarding  any  imperfections  or  defects,  or  want  of 
form  in  the  writ,  declaration,  or  other  pleading,  return,  pro- 
cess, judgment,  or  course  of  proceeding  whatever,  except  those 
only  in  cases  of  demurrer,  which  the  party  demurring  shall 
specially  sit  down  and  express  together  with  his  demurrer  as 
the  cause  thereof.  This  is  a  remedial  statute,  and  must  be 
construed  liberally  to  accomplish  its  object.  It  not  only  ena^ 
bles  the  courts  of  the  United  States,  but  it  enjoins  it  upon 
them  as  a  duty,  to  disregard  the  niceties  of  form,  which  oiten 
stand  in  the  way  of  justice,  and  to  give  judgment  according 
as  the  right  of  the  cause  and  matter  in  law  shall  appear  to 
them.  And  although  verdicts  are  not  specially  mentioned  in 
this  provision,  yet  the  words  "  or  course  of  proceeding  what- 
ever," are  evidently  broad  enough  to  include  them ;  and,  as 
they  are  within  the  evil,  they  cannot,  upon  a  fair  interpreta- 
tion of  the  statute,  be  excluded  from  the  remedy. 

The  question,  however,  has  been  already  decided  in  this 
court  in  the  case  of  Roach  v.  Hulinga^  16  Pet.,  321,  822«  In 
that  case,  as  in  the  one  now  before  the  court,  the  verdict  was 
defective  according  to  strict  technical  rules,  and  no  judgment 
could  legally  be  entered  upon  it.  But  this  court  held  that 
the  act  of  Congress  above  mentioned  was  intended  to  remove 
objections  of  that  description  where  they  impeded  the  admin- 
istration of  justice,  and  that  it  extended  to  imperfections  and 
want  of  form  in  the  findings  of  juries,  as  well  as  to  the  other 
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proceedings  in  the  snit.  And  although,  according  to  the 
strictness  required  by  common  law  rules,  the  judgment  must 
have  been  reversed,  the  court  sustained  it  upon  the  ground 
that  the  substantial  meaning  of  the  verdict  was  manifesti 
and  the  defects  objected  to  cured  by  this  act  of  Congress. 
The  intention  of  the  jury  in  the  case  before  us  is  equally  clear 
upon  the  record ;  and  upon  the  principles  decided  in  the  case 
of  Roach  V.  BulingB^  equally  within  the  protection  of  the  act 
of  Congress.  The  right  of  the  cause,  and  the  legal  obligation 
of  the  plaintiff  in  error  to  pay  this  money,  is  sufficiently  appa- 
rent upon  this  record. 

The  second  objection,  taken  by  the  plaintiff  in  error,  is 
obviously  untenable.  The  provision  in  the  Constitution  of 
Louisiana  requiring  the  judges  in  the  different  courts  to  ad- 
duce the  reasons  upon  which  their  judgment  is  founded  can, 
of  course,  have  no  authority  in  the  courts  of  the  United  States 
unless  adopted  by  an  act  of  Congress.  And  the  act  of  1824, 
adopting,  to  a  certain  ^extent,  the  practice  of  the  state  p«^i^ 
courts,  has  no  reference  to  a  provision  of  this  descrip-  ^ 
tion.  Indeed,  such  a  provision  is  inconsistent  with  the  prac- 
tice and  modes  of  proceeding  in  the  courts  of  the  United 
States.  For  the  reasons  upon  which  the  opinion  of  the  infe- 
rior court  is  founded  form  no  part  of  a  record  when  a  case  is 
brought  here  by  writ  of  error.  They  cannot  properly  be 
inserted  in  a  bill  of  exceptions.  The  point  or  principle  of 
law,  as  applied  to  the  case  before  the  court,  is  all  that  is  cer- 
tified, and  not  the  reasons  upon  which  the  court  decided. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Order. 

This  oause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum. 

Vou  xn.— 4  49 
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AUGUSTB  DB  MONTAULT,  AUGUSTINB  ReNB  ThERESE  MoN- 
TAULT  BY  HBE  NEXT  FRIEND  LOUIS  MONTAULT  AND  Wd> 

UAM  Roger  de  la  Chouquais,  husband  of  the  said 
Augustine,  Louis  Montault,  Bernard  Dautierre, 
Valerie  Dautierre,  Eleanor  Dautierre  by  her 
next  friend  Louis  Montault  and  her  husband 
AuGUSTiN  Richard,  Adeline  Dautierre,  Virqinib 
Dautierre,  by  her  next  friend  Louis  Montault  and 
her  husband  Loins  Bouligny,  Fanny  Dautiereb, 
Theodore  Dautierre,  Pauline  Dautierre  by  her 
next  friend  louis  montault  and  her  husband  sam- 
UEL Logan,  Appellants,  v.  The  United  States. 

This  court  again  decides,  as  in  9  How.,  127,  280,  and  10  How.,  609,  that,  with 
respect  to  the  tract  of  country  between  the  Mississippi  and  Perdido  rivers, 
south  of  the  thirty-first  degree  of  north  latitude,  the  authorities  of  Louisiana 
had  no  right  to  make  grants  of  land  after  the  time  of  signing  the  treaty,  by 
which  it  was  ceded  to  Great  Britain. 

That  treaty  having  been  signed  on  the  10th  of  February,  1768,  a  grant  of  land 
in  the  above  tract  of  country,  issued  by  the  French  Qovemor  of  Louisiana, 
on  the  11th  March,  1763,  was  vold.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  It  was  a  peti- 
tion presented  under  the  act  of  1824,  relating  to  land  titles  in 
*481  ^^^^0^^*^)  *^  revised  and  made  applicable  by  the  act 
■J  of  1844,  to  that  part  of  the  state  of  Alabama,  below  the 
thirty-first  degree  of  north  latitude. 

The  petition  sets  forth:  ^^That  your  petitioners  are  the 
only  heirs  of  the  Chevalier  Montault  de  Monterault,  who, 
many  years  since,  departed  this  life  intestate,  in  the  then  pro- 
vince, now  state,  of  Louisiana.  Your  petitionee  further 
allege,  that  heretofore,  to  wit,  on  the  third  day  of  January,  in 
the  year  seventeen  hundred  and  sixty-three,  the  said  Cheva- 
lier Montault  de  Monterault  petitioned  the  then  governor  of 
the  Colony  of  Louisiana  for  the  grant  of  a  tmct  of  land  lying 
south  of  the  thirty-first  degree  of  north  latitude,  and  between 
the  rivers  Mississippi  and  Perdido,  and  within  the  state  of 
Alabama^  bounded  by  the  rivers  La  Batture,  now  known  as 
bayou  Battre,  the  Gulf  of  Mexico,  and  Fowl  River,  extending 
into  the  interior  to  the  sources  of  those  rivers,  and  especially 
that  branch  of  Fowl  River,  known  as  the  Elwer  or  Leslay, 

1  See  also  UniUd  States  v.  PiUerin^    StaUa  v.  Jhtcros,  16  Id..  88 :   United 
18  How.,  9 ;   United  States  y.  £0-    States  v.  Ltrnde^  11  Wall,  648. 
Ikua^s  heirsy    14   Id.,  189;    UniUd 
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which,  approaching    each    other,  form    a    tract  of   land  or 
cul-de-sac. 

"  Your  petitioners  further  allege  that,  heretofore,  to  wit,  on 
the  eleventh  day  of  March,  in  the  year  seventeen  hundred  and 
sixty-three,  Louis  de  Kerlerac,  then  governor  of  the  Colony  of 
Louisiana,  and  Dennis  Nicholas  Faucault,  performing  the 
functions  of  commissary  ordonnateur  of  said  province,  holding 
their  appointments  under  the  King  of  France,  executed  and 
delivered  to  the  said  Chevalier  Montault  de  Monterault,  a 
grant  to  said  tract  of  land,  by  virtue  of  which  he  possessed  it 
for  many  years,  and  used  it  for  the  purpose  of  cultivation, 
raising  horses  and  cattle,  and  making  tar ;  and  the  said  Mon- 
tault de  Monterault  was,  at  the  time  of  making  said  grant,  a 
resident  of  Louisiana ;  and  said  grant  is  protected  by  the 
treaty  between  the  United  States  and  France  for  the  cession 
of  Louisiana.  Your  petitioners  allege  that  he  never  aliened 
the  said  land,  that  it  belonged  to  him  at  the  time  of  his  death, 
and  that  it  has  descended  to  your  petitioners  as  his  legal 
heirs,  and  that  it  contains  about  forty-five  thousand  superfi- 
cial acres. 

^^  Your  petitioners  allege,  that  their  claim  aforesaid  has  not 
been  submitted  to  the  examination  of  any  of  the  tribunals 
which  have  been  constituted  by  law  for  the  adjustment  of 
land-titles,  nor  reported  on  by  such  tribunal.  Wherefore, 
your  petitioners  pray  that  the  validity  of  their  claim  afore- 
said may  be  inquired  into  and  decided  by  the  said  court ;  and 
reserving  the  right  of  amending  their  petition,  and  of  making 
other  persons  parties  to  this  proceeding  if  necessary,  they  pray 
that  a  copy  of  this  their  petition  be  served  on  the  District 
Attorney  of  the  United  States  for  the  Southern  District  of 
Alabama.  And  they  further  pray,  that,  after  proper  proceed- 
ings, it  may  be  decreed  by  this  court  *that  the  title  r«^g 
held  by  your  petitioners  to  the  above-described  tract  of  '- 
land  is  good  as  against  the  United  States  and  all  pei-sons 
claiming  under  them,  and  that  they  may  be  permitted  to 
locate  elsewhere  a  quantity  of  land  equal  to  what  the  govern- 
ment of  the  United  States  may  have  sold  or  granted  within 
the  limits  of  the  grant  aforesaid  to  the  Chevalier  Montault  de 
Monterault ;  and  your  petitioners  pray  for  other  and  further 
relief,  such  as  the  nature  of  their  case  may  require.'* 

To  this  petition  the  District  Attorney  filed  a  general 
demurrer. 

The  District  Judge  sustained  the  demurrer,  and  the  peti- 
tioners brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Lawrenae  and  Mr.  Badger^  for  the 
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appellants,  and  by  Mr.  Crittenden^  Attorney-General,  for  the 
United  States. 

The  counsel  for  the  appellants  rested  the  case  upon  the  fol- 
lowing point : 

The  grant  in  this  case  was  complete,  and  the  grantee  was  in 
possession  of  the  land  and  cultivated  it. 

It  is  true,  the  grant  bears  date  about  one  month  after  the 
treaty  of  Paris,  of  the  10th  of  February,  1768. 

But  by  the  treaty  of  San  Ildefonso,  of  October  1, 1800,  the 
province  of  Louisiana  was  retroceded  to  France. 

The  permission  of  undisturbed  possession  under  the  grant 
by  France,  after  her  re-acquisition  of  the  province,  amounts 
to  a  confirmation. 

Mr.  Crittenden^  made  three  points : 

1.  That  on  the  11th  day  of  March,  1768,  the  date  of  the 
alleged  grant,  as  stated  in  the  petition,  the  French  authorities, 
by  whom  it  is  alleged  to  have  been  made,  had  no  power  to 
make  such  a  grant,  the  country  within  which  the  land  is  situ- 
ated having  been  previously  ceded  by  France  to  Great  Britain, 
to  witf  on  the  10th  February  preceding.  The  tract  of  land 
embraced  within  the  grant,  lies  on  the  shore  of  the  Gulf  of 
Mexico,  a  short  distance  to  the  west  of  the  entrance  of  Mobile 
Bay. 

The  preliminary  articles  of  peace  between  Great  Britain, 
France,  and  Spain,  were  signed  at  Fontainebleau,  the  8d 
November,  1762,  and  the  definitive  treaty  at  Paris,  on  the  10th 
February,  1768.  Marten's  Treaties,  17,  88.  By  the  sixth 
article  of  the  preliminary  articles,  and  the  seventh  article  of 
the  definitive  treaty,  it  was  agreed  between  France  and  Great 
Britain,  ^^  that,  for  the  future,  the  confines  between  the  domin- 
ions of  his  Britannic  Majesty  and  those  of  his  Most  Christian 
Majesty,  in  that  part  of  the  world,  shall  be  fixed  irrevocably, 
«CA-|  by  a  line  orawn  *along  the  middle  of  the  Mississippi, 
-■  from  its  source  to  the  River  Iberville,  and  from  thence, 
by  a  line  drawn  along  the  middle  of  this  river  and  the  Lakes 
Maurepas  and  Pontchartrain,  to  the  sea ;  and  for  this  purpose 
the  Most  Christian  King  cedes  in  full  right,  and  guarantees  to 
his  Britannic  Majesty,  the  river  and  port  of  Mobile,  and  every 
thing  which  he  possesses,  or  ought  to  possess,  on  the  left  side 
of  the  River  Mississippi,  with  the  exception  of  the  town  of 
New  Orleans,  and  of  the  island  in  which  it  is  situated,  which 
shall  remain  to  France.    Translation  in  2  White's  Recop.,  291. 

By  the  twentieth  article  of  the  definitive  treaty,  Spain  ceded 
Florida  to  Great  Britain,  ^'  as  well  as  all  that  Spain  possessea, 
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on  the  Continent  of  North  America,  to  the  east  or  the  south- 
east of  the  River  Mississippi."  The  authorities  to  sustain  the 
proposition  are,  United  States  v.  Reynes^  9  How.,  127 ;  Police 
Jury  of  Concordia  v.  Davis^  Id.,  280. 

2.  That  the  description  of  the  lands,  alleged  in  the  petition 
to  have  been  granted,  is  so  vamie,  indefinite,  and  uncertain, 
that  they  could  not  be  identined,  and  the  alleged  grant  is 
therefore  void.  United  States  v.  Miranda^  16  Pet.,  166 ;  15 
Id.,  184,  215,  275,  819 ;  10  Id.,  881 ;  8  How.,  787 ;  5  Id.,  26 ; 
and  the  case  of  United  States  v.  ViUaloboSj  decided  the  present 
term. 

8.  That  the  petitioners  should  have  made  other  persons, 
claiming  the  lands,  or  any  portion  of  them,  under  a  difiEerent 
title,  or  holding  possession  otherwise  than  under  them,  parties 
to  this  suit. 

The  court  is  respectfully  referred  to  the  argument,  on  this 
point,  on  behalf  of  the  United  States,  in  the  case  against 
Boisdore's  heirs,  at  the  present  term.  The  district  judge  in 
Louisiana,  held  that  it  was  necessary  to  make  such  parties,  and 
the  district  judge  of  Mississippi,  that  it  was  not  necessary. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  appeal  in  this  case  was  taken  from  the  decision  of  the 
District  Court  for  the  Southern  District  of  Alabama. 

The  appellants  filed  a  petition  in  that  court  to  establish 
their  title  to  a  tract  of  land  situated  south  of  the  81st  degree 
of  north  latitude,  and  between  the  Rivers  Mississippi  and 
Perdido,  in  the  state  of  Alabama,  the  boundaries  of  which  are 
set  out  in  the  petition.  They  state  that  the  land  in  question 
was  granted  to  the  Chevalier  Montault  de  Monterault  on  the 
11th  of  March,  1768,  by  Louis  Kerlerac,  then  Governor  of  the 
Colony  of  Louisiana,  and  Louis  Nicholas  Faucault,  perform- 
ing the  functions  of  commissary  ordonnateur,  both  of  them 
holding  their  appointments  under  the  King  of  France,  and  the 
petitioners  claim  title  as  the  descendants  and  legal  heirs  of  the 
grantor. 

The  only  question  which  arises  on  this  record  is  upon  the 
^validity  of  this  grant.  It  is  objected  to  on  account  of  r-^^^ 
the  vagueness  and  uncertainty  of  the  boundaries  as  set  '- 
forth  in  the  petition.  But  it  is  not  necessary  to  express  our 
opinion  upon  this  point,  because  the  other  objection  taken  on 
behalf  of  the  United  States  is  conclusive,  and  it  is  very  clear 
that  the  French  authorities  had  no  right  to  make  this  grant, 
and  that  it  conveyed  no  title  to  the  ancestor  of  the  petitioners. 
For  the  definitive  treaty  of  peace  between  Great  Britain, 
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France,  and  Spain,  by  which  the  territory  in  which  this  land  is 
situated  was  ceded  to  Great  Britain,  was  signed  on  the  10th  of 
February,  1768,  and  consequently  the  French  authorities  could 
not,  after  that  day,  grant  a  title  to  lands  lying  in  thd  ceded 
territory.  This  point  was  decided  in  the  cases  of  the  United 
States  V.  BeyneSy  9  How.,  127 ;  Z%€  Police  Jury  of  Concordia 
V.  Davis^  Id.,  280 ;  and  the  United  States  v.  Dauterieve^  10  Id., 
609.  And  as  the  grant  in  question  was  not  made  until  the 
11th  of  March  next  following  the  date  of  the  treaty,  it  was  at 
that  time  the  exercise  of  a  power  by  the  French  authorities 
which  they  no  longer  possessed,  and  could  convey  no  title  to 
the  i^rantee. 

The  decree  of  the  District  Coui*t  dismissing  the  petition  was 
therefore  correct*  and  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed. 


<•>•> 


Thb  Pbesident,  Dibbctobs,  and  Compaky  op  the  Fabm- 
EBs'  Bank  of  Vibginia,  Appellants,  v.  Hobaob  H. 
Gboyes,  Administbatob  of  Moses  Gboves,  Deceased. 

The  principles  of  law  decided  in  this  case  are  so  dependent  upon  the  facts  that 

a  suoeinot  statement  of  the  latter  becomes  necessary. 
ColUer  was  in  possession  of  two  drafts  drawn  by  King  upon  Groves  and 

accepted  by  him  for  the  accommodation  of  King.    Collier  pledged  these 

drafts  to  tne  Farmers'  Bank  of  Virginia,  as  collateral  security  for  a  debt 

which  he  owed  the  bank. 
The  drafts  not  being  paid  at  maturity,  the  bank  sued  both  Groves  and  King, 

^d  recovered  judgments  against  them,  which  were  liens  upon  their  property. 
Collier  and  King  then  agreed,  that  if  ColUer  were  to  purchase  King's  property 

at  a  certain  sum,  he  would  return  his  drafts  to  him  and  free  him  from  the 

bank.    To  this  agreement  Groves  was  a  witness,  and  the  purchase  was 

accordingly  made. 
Collier  and  the  bank  then  agreed  that  the  bank  should  give  him  time  and  he 
Moi        should  *give  additional  collateral  security  to  the  bank  and  mortgage 

^        his  property:  first  reducing  the  liens  of  prior  mortgages  down  to  a 

certain  sum.    The  bank  was  moreover  to  surrender  the  colutteral  securities 

praviously  received.    The  mortgage  was  made  by  Collier  and  the  coUateral 

security  surrendered  to  him  by  the  bank. 
After  this,  the  bank  had  no  right  to  prosecute  the  Judgment  which  it  had 

obtained  against  Groves. 
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By  the  fint  agreement  made  between  King  and  Collier,  to  which  Groves  was 
privy,  Collier  exonerated  Groves,  as  far  as  it  was  in  his  power;  and  in  con- 
sequence of  the  second  agreement  between  Collier  and  the  bank,  Collier 
became  re-invested  with  the  whole  control  of  the  matter  and  his  previous 
exoneration  of  Groves  became  immediately  operative.  Groves  was,  there- 
fore, entirely  discharged  from  all  responsibility. 

The  failure  of  Collier  to  comply  with  his  contract  with  the  bank,  did  not  pre- 
vent this  exoneration  of  Groves  from  being  effectuaL^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  sitting  as  a  court  of 
equity. 

The  facts  in  the  case  are  set  forth  in  the  opinion  of  the 
court,  to  which  the  reader  is  referred. 

It  was  argued  by  Mr.  M^Farland^  for  the  appellants,  aiid 
Mr.  Johnson^  for  the  appellee. 

The  grounds  upon  which  a  reversal  of  the  decree  was 
claimed,  were  the  following : 

It  ought  to  be  remarked,  in  the  first  place,  that  the  only 
contract  to  which  the  bank  admits  itself  to  have  been  a  party, 
after  the  rendition  of  their  judgment  against  Groves,  was  a 
new  mortgage  given  by  Collier  to  Pegram,  their  agent,  about 
the  month  of  December,  1841,  and  of  that  contract  there  is 
no  copy  in  the  record,  and  it  was  not  in  evidence  in  the  court 
below.  Now,  it  is  in  reference  to  that  contract  that  the  bank, 
while  admitting  that  it  was  understood  at  first,  that  the  col- 
lateral security  was  to  be  surrendered  to  CoUier,  yet,  he 
neither  paid  the  notes  secured  by  the  new  mortgage,  nor  did 
he  insist  on  the  surrender  of  the  collaterals,  but  expressly 
waived  the  assignment  of  the  judgment  and  consented  that  it 
should  stand  as  additional  security  for  Collier's  debt,  inasmuch 
as  it  turned  out  that  the  property  was  subject  to  heavy 
previous  incumbrances.  Is  there  any  thing  in  the  record  in 
reference  to  that  contract  from  which  this  court  can  infer  an 
intention  on  the  part  of  the  bank  to  operate  a  novation  uncon- 
ditionally of  the  judgment  against  Groves,  which  is  not  even 
alleged  in  the  bill,  and  to  substitute  in  its  place  a  new  mort- 

fage  on  the  property  of  Collier,  and  his  promissory  notes  ? 
uch  a  security  will  be  regarded  by  the  law  of  Louisiana, 
whore  the  contract  was  entered  into,  as  cumulative,  unless 
the  previous  debt  was  released  in  express  terms.  It  is  of  the 
essence  of  a  novation  that  the  fii*st  debt  be  extinguished,  and  a 
hew  one  substitutedln  its  place;  a  novation  is  never  presumed. 

^See   Northern   Pac.    B.   Co.  v.  Kindred,  14  Fed.  Rep.,  80;   s.  a  I 
McCnury,  681. 
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See  Louisiana   Code,  art.  2181,  et  seq.;    2  La.  Ann.,   188; 
Parker  v.  Alexander. 

It  is  an  ominous  circumstance  in  reference  to  this  new  con- 
*i)^l  tract  *or  mortgage,  that  it  was  not  produced  in  evidence 
-I  by  the  party  claiming  the  benefit  of  its  stipulations.  If 
it  had  contained  an  absolute  release  of  the  judgment  against 
Groves,  the  sagacious  and  able  counsel  of  the  estate  would 
not  have  failed  to  introduce  it  in  support  of  the  allegations  in 
their  bill.  As  it  was  in  their  power  and  was  withheld,  we 
have  a  right  to  infer  that  its  production  would  have  made 
against  them. 

But  there  is  another  view  of  this  matter  which,  it  appears, 
was  absolutely  insuperable. 

Moses  Groves  was  not  a  party  to  the  new  contract  in  1841, 
and  he  now  seeks  to  avail  himself  of  a  stipulation  in  his  favor 
contained  in  it.  This  is  what,  in  the  technical  language  of 
the  civil  law,  is  called  a  stipulation  pour  autruit  or  a  stipula- 
tion in  favor  of  a  third  person.  The  doctrine  is  well  settled, 
that  third  persons  may  accept  such  stipulation  in  their  favor, 
jind  enforce  them  either  by  action  or  exception.  But  before 
such  acceptance  and  its  notification  to  the  parties,  it  may  be 
retracted  and  desisted  from,  and  the  third  person  has  no  right 
to  complain.  Now  in  this  case,  it  appears  that  CpUier  waived 
the  release  of  the  collateral  security  previously  given,  and 
agreed  that  the  new  mortgage  should  stand  as  additional  secu- 
rity for  the  debt  due  to  the  bank,  long  before  Groves  sought 
to  rely  upon  it  as  a  discharge  of  the  judgment  against  him. 

See  Flower  v.  Lane  et  al.  6  Mart.  (La.),  N.  S.,  152 ;  Penh 
barton  V.  Zacharie  et  aL^  5  La.,  316 ;  Mayor  et  al.  v.  Baileyy 
5  Mart.  (La.),  822 ;  Marigny  v.  Remy,  3  Id.,  N.  S.,  607. 

We  come  now  to  examine  the  contract  between  Collier  and 
King,  on  which  the  complainants  rely  in  their  bill  as  evidence 
of  a  discharge  or  payment  of  the  judgment  against  Groves.  It 
is  remarkable  that  neither  the  bank  nor  Moses  Groves  was  a 
party  to  that  agreement.  Collier  did  not  even  assume  to  act 
as  the  agent  of  the  bank,  much  less  is  there  any  proof  that  he 
was  so,  or  that  his  agreement  with  King  was  ever  known  to 
the  bank.  The  whole  purport  of  that  agreement  was,  that 
Collier  was  to  be  permitted  to  purchase  certain  property  of 
King^s  at  sherifiTs  sale,  at  a  certain  price,  and  if  he  did  so, 
Collier  would  grant  full  acquittance  of  certain  debts,  and  par- 
ticularly to  Moses  Groves,  a  full  acquittance  of  all  demands 
aeainst  said  Groves,  for  and  on  account  of  said  judgment 
obtained  by  the  Farmera'  Bank  of  Virginia. 

The  property  which  Collier  was  authorized  to  purchase  on 
^hese  conditions,  is  enumerated  in  the  contract,  cousistin<r  of 
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sundry  tracts  of  land,  and  a  large  number  of  slaves.  Now,  the 
only  evidence  that  he  purchased  any  part  of  the  property  in 
pursuance  of  the  agreement,  is  found  in  a  sheriff's  deed,  and  a 
^simple  comparison  between  the  agreement  and  the  rmt^ 
sheriff*8  deed  will  show  that  a  large  part  of  the  property  '- 
of  King  never  was  sold  according  to  that  agreement.  The 
condition,  therefore,  upon  which  Collier  was  himself  bound  tc 
procure  a  release  of  the  judgment  in  favor  of  the  bank,  has 
not  been  complied  with,  and  even  between  him  and  King  no 
such  obligation  has  resulted  from  the  sale,  much  less  is  there 
anything  in  the  whole  transaction  which  is  binding  on  the 
bank.     It  was  as  to  the  bank,  res  inter  alios  (zcta. 

There  is  not  the  least  pretext  for  saying,  that  the  bank  ever 
ratified  and  approved  this  agreement,  or  that  they  ever  had 
any  knowledge  of  it. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana. 

The  case  is  somewhat  complicated  and  confused,  and  it  will 
be  necessary  to  state  the  material  facts  to  be  found  in  it  in 
order  to  present  clearly  the  legal  questions  involved,  and  upon 
which  the  decision  must  depend. 

On  the  18th  March,  1887,  Thompson  L.  King  drew  two 
drafts,  amounting  in  the  aggregate,  to  fifteen  thousand  four 
hundred  and  ninety-seven  dollars,  in  favor  of  John  E.  Hunter, 
upon  Moses  Groves,  who  duly  accepted  the  same.  The  lia- 
bility of  Groves  upon  these  drafts  to  the  bank  constitutes  the 
main  point  in  the  controversy.  The  drafts  were  subsequently, 
but  before  maturity,  indoraed  by  Hunter  to  Lewis  A.  Collier, 
and  by  him  passed  to  the  Farmers'  Bank  of  Virginia,  the  ap- 
pellants, as  collateral  security  for  an  indebtedness  to  the  Bank. 
Groves  was  an  accommodation  acceptor  for  the  benefit  of 
Kinff,  the  drawer. 

The  bank  recovered  judgment  against  Groves  for  the  amount 
of  the  drafts  in  the  Madison  District  Court  of  Louisiana, 
December  1,  1840,  and  which  was  recorded  in  the  office  of  the 
parish  judge  on  the  same  day,  in  the  parish  of  Madison,  where 
the  defendant  resided,  so  as  to  operate  as  a  judicial  mortgage 
on  his  real  estate  and  slaves.  The  bank  recovered  judgment 
also  against  King,  the  drawer,  on  one  of  the  drafts ;  and,  at 
the  same  time,  held  other  judgments  and  demands  against 
him,  in  which  Collier  was  interested,  to  the  amount  of  some 
fifteen  thousand  dollars.  These  judgments  and  demands  had 
been  pledged  to  the  bank  by  Collier  as  collateral  security  for 
his  indebtedness. 
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On  the  26th  February,  1841,  a  written  agreement  was 
entered  into  between  Collier  and  King,  in  which,  after  reciting 
the  several  judgments  and  demands  above  stated,  and  held  by 
the  bank  against  King,  in  which  Collier  was  interested ;  and 
*551  ^^^  *reoiting  and  desoribing  certain  plantations  and 
^  lands,  belonging  to  the  saia  King,  containing  in  all 
about  twenty-two  hundred  acres,  and  a  large  number  of  slaves 
on  the  same,  it  was  agreed)  among  other  things,  that  if  the 
said  Collier  should  be  permitted  to  purchase  the  said  property 
at  sherifiTs  sale  on  any  of  the  aforementioned  judgments  for 
his  own  account,  or  for  the  account  of  the  bank,  at  a  sum  not 
exceeding  the  whole  amount  of  the  several  judgments  and 
demands,  or  for  a  less  sum,  that  then,  and  in  that  case,  the 
said  property  should  be  received  by  him  in  satisfaction  and 
discharge  of  the  same ;  and  the  evidences  of  the  several  debts 
and  demands  thus  held  by  him  and  the  bank  should  be  deliv- 
ered up  to  the  persons  entitled  to  the  same;  and  full  dis- 
charges given;  and  especially  to  Moses  Groves  for  and  on 
account  of  the  judgment  obtained  by  the  Farmers*  Bank  of 
Vimnia  against  him. 

There  are  several  other  provisions  and  stipulations  in  said 
agreement ;  but  as  they  have  no  necessary  bearing  upon  the 
material  questions  in  the  case,  it  is  unimportant  to  notice 
them.    Groves  was  a  witness  to  this  agreement. 

In  purauance  of  this  arrangement  Collier  became  the  pur- 
chaser of  the  property  on  the  13th  of  March,  1841,  for  the  sum 
of  $32,515,  and  received  a  deed  of  the  same  from  the  sheriff 
on  the  sixteenth  of  the  month  thereafter. 

On  the  1st  of  December,  1841,  the  Farmers*  Bank  of  Vir- 
ginia proposed  to  Collier,  through  their  authorized  agent,  an 
arrangement  of  his  indebtedness  to  them,  as  follows : 

1.  The  bank  to  give  him  a  credit  on  the  same  of  one,  two 
and  three  years.  2.  And  surrender  all  the  collateral  securities 
which  they  had  received  from  him.  And  Collier,  on  his  part, 
1«  To  pay  all  the  expenses  of  prosecuting  the  collateral 
securities  to  the  attorneys  in  whose  hands  they  are.  2,  To 
give  a  mortgage,  which  was  to  operate  as  a  judicial  mortgage 
in  favor  of  the  bank,  on  all  the  property  which  he  held  in  Con- 
coi-dia  parish,  8.  To  assign  to  the  bank  certain  notes,  as  col- 
lateral security,  which  he  held  against  Dix  &  Glascock, 
amounting  to  $9000.  4.  To  have  all  the  mortgages  that 
appear  as  incumbrances  up(m  the  property  reduced  by  a  dis- 
charge of  record  to  an  amount  not  exceeding  thirty-five  thou- 
sand dollars,  besides  those  in  favor  of  the  Bank  of  Virginia, 
and  Lancaster,  Denby  &  Company.  And  5.  To  ^ive  three 
notes  to  the  bank,  one  for  $11,764.68,  payable  in  twelve 
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months  after  date,  one  for  $12,470.67,  payable  two  years  after 
date,  and  one  for  $13,218,80,  payable  three  years  after  date, 
amounting  in  the  aggregate,  to  thirty-seven  thousand  four 
hundred  and  fifty-four  dollars,  five  cents. 

This  is  the  substance  of  the  proposition  made  by  the  agent, 
and  which  was  intended  as  instructions  to  F.  H.  Farrar,  his 
•attorney,  under  whose  direction  the  mortgage  was  to  |-<,|,g 
be  prepared  and  executed.  ^ 

On  the  8d  of  December,  1841,  the  mortgage  was  duly  exe- 
cuted by  Collier,  and  delivered  to  Farrar,  and  accepted  by  him 
on  behalf  of  the  bank. 

It  was  recorded  in  the  proper  office,  and  a  copy  with  the 
three  notes  transmitted  by  mail  to  the  bank  agreeably  to  the 
instructions.  , 

On  the  20th  of  April,  1848,  the  Farmers'  Bank  of  Virginia 
applied  to  the  judge  of  the  Circuit  Court  of  the  United  States, 
in  the  District  of  Louisiana,  for  an  executor's  process  against 
the  estate  of  Groves,  he  having  died  in  December,  1841,  pray- 
ing that  so  much  of  his  estate  might  be  seized  and  sold  as 
should  be  necessary  to  satisfy  the  judgment,  which  had  been 
obtained  by  the  bank  against  him  December  1st,  1840,  and 
which  we  have  already  referred  to ;  and  an  order  was  granted 
accordingly ;  whereupon,  Horace  H.  Groves,  the  son  of  the 
deceased,  and  administrntor  of  the  estate,  filed  the  bill  in  this 
case  in  the  Circuit  Court  of  the  United  States,  setting  out, 
substantially,  the  facts  already  recited,  and  praying  that  the 
bank  may  be  enjoined  from  proceeding  to  seize  and  sell  any 
part  of  the  estate,  that  the  executory  process  may  be  set  aside, 
and  the  bank  decreed  to  enter  satisfaction  of  the  judgment 
of  record. 

The  answer  of  the  bank  denies  the  authority  of  Collier  to 
act  for  them  in  any  settlement  or  discharge  of  the  judgment, 
or  for  any  purpose  in  connection  therewith.  They  also  deny 
that  they  ever  gave  their  assent  to  the  alleged  discharge  of 
the  debt  for  which  the  judgment  was  rendered,  or  eyer  rati- 
fied or  confirmed  the  acts  and  doings  of  Collier  in  relation 
thereto. 

They  further  allege,  that  Collier  was  indebted  to  them  in 
the  year  1887,  in  a  large  amount,  and  that  he  transferred  to 
them  the  acceptances  of  Groves,  mentioned  in  the  bill,  as  far 
back  as  1887  and  before  they  reached  maturity,  us  collateral 
security  for  his  indebtedness.  That  they  never  intended  to 
place  the  bills  under  the  control  of  Collier,  but  held  them  as 
their  own,  and  prosecuted  them  to  judgment.  Nor  did  they 
ever  allow  him  to  take  the  charge  and  management  of  the 
judgment  as  their  agent  after  it  was  recovered. 
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They  farther  allege,  that  being  delayed  in  the  coUeotion  of 
the  collateral  securities,  and  receiving  no  payments  from  Col- 
lier, they  employed  James  W.  Pegram,  in  November,  1841,  as 
their  agent,  to  call  npon  Collier,  at  his  home,  with  instruc- 
tions to  obtain  a  more  satisfactorv  arrangement  of  the  debt 
against  him.  That  it  resulted  in  the  extension  of  the  time  of 
payment  on  his  giving  the  mortgage  and  notes  referred  to  in 
the  bill.  They  admit  it  was  understood  between  their  agent 
*571  ^^^  Collier,  that  *the  negotiable  paper  which  had 
-I  been  transferred  as  collateral  security  was  to  be  sur- 
rendered up  to  him,  the  security  furnished  by  the  mortgage 
being,  as  represented  by  him,  sufficient  to  secure  his  indebted- 
ness, and  relying  on  his  punctuality  in  the  payment  of  the 
notes  as  they  became  due.  That  two  of  the  notes  provided 
for  by  the  mortgage  are  already  past  due,  and  nothing  paid  by 
the  said  Collier ;  that  the  property  covered  by  the  mortgf^e 
is  discovered  to  be  liable  under  previous  incumbrances  to  a 
large  amount,  which  may  render  it  insufficient  for  the  pay- 
ment of  their  debt.  That  said  Collier  has  long  since  waived 
the  assignment  of  the  said  judgment,  and  consented  that  the 
bank  might  retain  it  as  additional  security. 

The  court  below  granted  a  preliminary  injunction,  and 
afterwards  at  the  hearing  on  the  pleadings  and  proofs,  con- 
firmed the  same,  and  decreed,  that  satisfaction  of  the  judg- 
ment against  Groves  should  be  entered  of  record. 

Upon  full  consideration  we  are  of  opinion  this  decree  is 
right,  and  should  be  affirmed. 

King,  the  drawer  of  the  bills,  was  the  principal  debtor,  as 
the  acceptance  by  Groves  was  for  his  accommodation.  He 
was  therefore  bound  to  provide  for  them  and  keep  Groves 
harmless ;  and  this  he  did,  so  far  as  the  interest  of  Collier  was 
concerned,  by  the  agreement  of  26th  February,  1841,  and  sub- 
sequent purchase  by  Collier  of  the  plantation  and  slaves  in 
pursuance  of  its  stipulations.  The  purchase  and  title  of  the 
property  under  the  sheriff's  sale,  it  was  agreed,  should  be  made, 
and  taken  in  satisfaction  of  this  among  other  demands  against 
King ;  and  in  order  to  complete  the  satisfaction.  Collier  bound 
himself  to  procure  a  discharge  of  the  judgment  which  the 
bank  had  recovered  upon  the  drafts,  and  then  held.  Groves 
was  privy,  and  consenting  to  this  arrangement  between  King 
and  Collier,  and,  as  between  the  latter  and  him,  when  con- 
summated, it  constituted  a  valid  defense  to  the  drafts  or  judg- 
ment either  in  law  or  equity. 

It  is  true,  as  the  bank  was  not  privy  and  consenting  to  the 
arrangement,  their  interest  in  the  drafts  was  unaffected  by  it, 
and  they  were  still  at  liberty  to  enforce  their  judgment  against 
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Oroves,  if  necessary  to  the  payment  of  the  debt  for  which  the 
drafts  had  been  pledged  as  security. 

But/ on  the  8d  of  December  following,  they  entered  into  an 
arrangement  with  Collier  by  which  it  was  agreed  that,  on  the 
execution  and  delivery  to  them  of  three  notes,  payable  in 
one,  two,  and  three  years,  covering  the  whole  amount  of  his 
indebtedness  to  the  bank,  together  with  a  mortgage  upon  a 
large  plantation  and  slaves,  besides  other  real  estate,  as 
security  for  the  payment,  all  the  collateral  securities  previ- 
ously held  for  the  indebtedness  should  be  given  up  to  him. 
The  notes  and  mortgage  *were  executed  and  delivered  p«^g 
accordingly,  and  the  collateral  securities  surrendered,  ^ 
and  the  interest  in  them  again  exclusively  vested  in  Collier ; 
and  in  this  way  becoming  the  owner  of  the  drafts  and  judg- 
ment against  Groves,  for  which  he  had  already  received  satis- 
faction, and  bound  himself  to  procure  a  discharge  from  the 
bank,  the  agreement  with  King,  the  principal  debtor,  operated 
instantly  as  an  extinguishment  of  the  demand :  and  placed  it 
beyond  the  power  of  either  Collier  or  the  bank,  or  both  of 
them  together,  to  revive  it  by  any  subsequent  arrangement. 
The  defense  of  Groves,  arising  out  of  the  agreement  of  King 
with  Collier,  attached  immediately  on  the  bank  reinvesting 
Collier  with  their  interest  in  the  drafts,  and  would  adhere  to 
them  into  whosesoever  hands  they  might  pass.  They  were  not 
only  bills  over  due,  but  had  become  merged  in  judgment 
against  Groves. 

It  has  been  argued,  on  behalf  of  the  bank,  that  Collier  failed 
to  comply  with  ail  the  conditions  upon  which  they  stipulated 
to  accept  the  mortgage  and  surrender  the  previous  collateral 
securities ;  and  especially  in  one  important  particular,  namely, 
the  discharge  of  record  of  existing  incumbrances  upon  the 

Sroperty  so  as  to  reduce  them  to  an  amount  not  exceeding 
36,000. 

But  there  are  several  answers  to  this  objection. 

In  the  first  place,  the  weight  of  the  proof  is,  that  the  agent, 
after  an  investiration  and  examination  of  these  incumbrances, 
waived  the  discharge  of  record,  being  satisfied  that  they  had 
been  paid  from  the  representation  of  Collier. 

And  in  the  second,  no  such  ground  of  defense  is  set  up  in 
the  answer,  nor  is  there  any  allegation  of  imposition  or  fraud 
by  Collier  in  the  transaction.  And,  in  the  third,  assuming 
that  there  was,  the  bank  could  not  avail  themselves  of  it  for 
the  purpose  of  avoiding  their  part  of  the  arrangement,  and,  at 
the  same  time,  hold  on  to  the  mortgage  as  a  security  for  Col- 
lier's indebtedness.     There  has  been  no  surrender  of  the  mort- 
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gi^^e^  on  the  part  of  the  bank«  or  offer  to  snrrender  and  vacate 
the  agreement.  On  the  contrary,  it  is  claimed  by  them  as  an 
available  security,  held  and  relied  on  against  Collier. 

It  may  be,  that  if  a  fraud  had  been  committed  upon  the 
bank,  in  the  negotiation  to  substitute  this  mortgage  for  other 
collateral  securities,  upon  a  surrender  of  the  mortgage  and 
notes  accompanying  it  to  Collier,  on  a  discovery  of  the  fraud, 
claiming  to  vacate  the  arrangement  on  this  ground,  their  right 
to  and  interest  in  the  securities  surrendered,  in  the  absence  of 
any  prejudice  to  the  rights  of  third  persons  acquired,  in  the 
mean  time,  might  revive;  and,  in  this  way,  the  defense  of 
Groves  be  overreached,  the  bank  being  thus  remitted  to  their 
original  rights.  But,  be  this  as  it  may,  as  no  such  step  has 
been  taken,  nor  even  claim  of  fraud  set  up  in  the  pleadings, 
fueq-i     we  are  bound  to  regard  the  arrangement  *as  valid  and 

J  binding  upon  both  parties ;  and  if  any  fraud  or  imposi- 
tion has  been  committed  to  the  prejudice  of  the  bank,  they 
must  look  to  him  personally  for  compensation  and  redress. 
The  rights  acquired  by  each  party  to  the  securities  exchanged, 
must  be  taken  to  be  such  as  wera  intended  by  the  terms  of 
agreement ;  and,  regarding  the  transaction  in  this  light,  it  is 
clear,  even  conceding,  as  is  alleged,  that  Collier  has  since 
waived  the  surrender  of  the  collateral  securities  for  which  he 
had  stipulated,  or  has  since  reassigned  them  to  the  bank,  the 
defense  of  Groves  is  still  complete.  These  drafts,  and  judg- 
ment upon  them,  became  extinguished  the  moment  the  i^ree- 
ment  between  the  bank  and  Collier  was  carried  into  execu- 
tion. They  then  became  the  exclusive  property  of  the  latter, 
in  which  event  his  agreement  with  King,  the  principal  debtor, 
worked  an  immediate  satisfaction. 

It  has,  also,  been  argued,  that  King  has  failed  to  fulfil  all  the 
stipulations  in  his  agreement  with  Collier,  and  hence  that  it  is 
not  available  to  Groves.  But  this  is  a  question  exclusively 
between  him  and  Collier,  who,  for  aught  that  appears,  is  con- 
tent with  the  agreement  in  the  way  it  has  been  carried  into 
execution.  He  purchased  the  property  and  took  the  sheriff's 
deed  as  is  alleged,  and  not  denied,  went  into  the  possession 
and  enjoyment  of  the  estate,  and  still  holds  it.  And,  if  he  has 
not  acquired  all  the  property  stipulated  for  in  his  agreement, 
he  must  look  to  King,  personally,  for  compensation  and  redress. 
Ue  has  chosen  to  accept  the  execution  of  the  agreement,  and 
must  be  deemed  bound  by  its  stipulations. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  are 
of  opinion  the  decree  of  the  oourt  below  is  right,  and  should 
be  affirmed. 
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Order. 

This  cause  came  oh  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. 


■<*■•> 


Godfrey  Lessibub,  Abbam  Augustine  and  Maby  W.  hib 
Wife,  Thomas  H.  Dawson,  Righabd  J.  Watson  and 
Sabah  his  Wife,  and  Palmelia  E.  Dawson,  Lauba  A. 
Dawson  and  Gbobgb  W.  Dawson,  Infants,  by  Thomas 
H.  Dawson  thbib  Guabdian,  Plaintiffs  in  Ebbob,  v. 
Thomas  Pbiob. 

Where  the  highest  court  of  a  state  affirmed  the  Jadgment  of  the  court  below^ 
in  consequence  of  an  equal  division  between  the  Judges  thereof,  sach  judg- 
ment of  affirmance  is  considered,  when  the  case  is  brought  here  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  as  an  affirmance  of  the  rulings 
of  the  court  below. 

Under  the  act  of  17th  February.  1815,  (8  Stat,  at  L.,  211,)  for  the  relief  of  the 
inhabitants  of  New  Madrid  County,  who  su£Fered  by  earthquakes,  a  notice 
of  location  given  to  the  Surveyor-General  was  not  sufficient  to  vest  the  title 
in  the  applicant ;  the  title  was  not  complete  until  the  plat  and  certificate  of 
survey  were  filea  and  recorded  in  the  Becordei^s  office.  An  exchange  c^ 
titles  then  at  once  took  place.  The  applicant  became  entitled  to  his  new 
location,  and  the  land  which  Jie  abandoned  reverted  to  the  United  States.^ 

But  if  the  claim,  under  a  New  Madrid  certificate,  be  prosecuted  by  an  agent 
without  the  knowledge  of  the  principal,  the  title  to  the  new  land  oannot 
vest  in  the  principal  until  he  assents  to  and  adopts  the  proceedings  of  his 
agent ;  because,  by  such  assent,  he  relinquishes  the  title  to  the  land  which 
he  first  o¥nied. 

In  1820,  Congress  granted  to  the  state  of  Missouri,  (3  Stat,  at  L.,  64T))  foar 
sections  of  land,  which  should,  ''  under  the  direction  of  the  legislature,  be 
located,  as  near  as  may  be,  in  one  body,  at  any  time,  in  such  townships  and 
ranges  as  the  le^slature  may  select,  on  any  of  the  public  lands  of  the 
United  States :  Provided,  that  such  locations  shall  be  made  prior  to  the 
public  sale  of  the  lands  of  the  United  States  surroundii^  such  location." 

This  grant  did  not  need  an  application  to  an  officer  of  the  United  States  for 
permission  to  locate  it.  When  the  legislature  selected  the  land,  and  gavB 
notice  thereof  to  the  Surveyor-General  and  Recorder  of  the  Land-Distriot, 
the  land  became  identified  and  the  title  complete. 

In  making  the  selection,  the  legislature  had  a  right  to  include  fractional  parts 
of  sections,  until  the  entire  amount  of  four  sections  was  made  up. 

The  time  at  which  the  title  of  the  state  became  complete,  wai  the  day  on 


1  Distinguished.  MacKay  v.  Ea»-    O^ofnes,  22  How.,  169 ;  Hot  SprinM 
ton,  19  Wall.,  dSS.    Ottbd.    Hale  v.    Oioses,  2  Otto,  718. 
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which  Uie  Governor  notlfled  the  Stureyor-General  of  the  selection  of  the 
land  hy  oomnlissioneni  who  had  been  appointed  for  that  pnrpoBe.* 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
state  of  Missouri  by  a  writ  of  error,  issued  under  the  26th 
section  of  the  Judiciary  Act. 

It  was  an  ejectment  brought  by  the  plaintifib  in  error,  in 
the  Circuit  Court  of  Cole  County,  (State  Court  of  Missouri,) 
to  recover  lot  No.  455,  as  known  and  described  upon  the  plat 
of  the  city  of  Jefferson,  lying  and  being  at  a  corner  formed  by 
the  intersection  of  Washington  and  High  Streets.  Both  par- 
ties claimed  to  derive  title  from  the  United  States.  The 
cause  was  submitted  to  the  Circuit  Court  of  Cole  County,  as 
a  jury,  and  the  judgment  being  for  the  defendant,  the  plain- 
tins  carried  it  to  the  Supreme  Court  of  Missouri,  where  the 
judgment  of  the  court  below  was  affirmed  by  a  divided  court ; 
one  judge  not  sitting,  one  being  for  affirming  the  judgment, 
and  one  dissenting.  The  plaintiffs  then  brought  the  case  to 
this  court  by  writ  of  error. 

The  bill  of  exceptions,  which  was  taken  to  the  rulings  of 
the  court  upon  the  trial  of  the  cause  in  Cole  County,  sets 
forth,  in  extenso^  sundry  papers,  the  insertion  of  which  does 
not  appear  necessary  in  this  report.  A  summary  of  the  evi- 
dence offered,  together  with  the  prayers  to  the  court,  seems 
to  be  all  that  is  required. 

Upon  the  trial  in  the  Circuit  Court,  the  plaintiffiEi  gave  in 
evidence  the  following  chain 'of  title,  to  wit: 

1.  A  confirmation  made  by  the  Board  of  Commissioners,  on 
*61 1     *^^^  ^^^  January,  1811,  of  two  hundred  arpens  of  land, 

•'  in  the  county  of  New  Madrid,  to  Baptiste  Delisle,  as 
described  in  a  plat  of  survey  certified  the  27th  of  February, 
1806, 

2.  The  commissioners'  or  New  Madrid  certificate,  issued 
20  of  November,  1817,  to  Baptiste  Delisle,  for  two  hundred 
arpens,  in  lieu  of  his  land,  injured  by  earthquakes,  lying  in 
the  county  of  New  Madrid. 

8.  A  notice  of  location  given  by  the  Surveyor-General,  by 
Thomas  Hempstead,  and  A.  L.  Langham,  as  the  legal  repre- 
sentatives of  Baptiste  Delisle,  dated  2d  June,  1821,  that  they 
had  located  two  hundred  arpens  under  the  foregoing  certin- 
cate,  "so  as  to  include  fractional  section  number  six,  the 

*  See  also  FoUy  ▼.  Hanri9on^  15  hurg  ▼.  Harriman,  21  Id.,  61 ;  Hail  v. 
How.,  447  ;  FVemofU  v.  United  Buaselly  11  Otto,  600 ;  Hartman  v. 
StateSf  17  Id.,  642;  Bice  v.  MinneaotOf  '  Greenhow,  12  Id.,  676 ;  s.  a,  1  Morr. 
Ae,f  B.  B.  Cq^  1  Black,  381 ;  Bector  Tr.,  663  ;  Sanger  y.  8eargeiUt  8 
▼.  AaJUey,  6  WaU.,  150, 161 ;  Gibson  Sawy.,  94. 
r.  ChouteaUf  13  Id.,  101 ;  Schtden- 
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northeast  fractional  quarter  of  fractional  section  number 
seven,  and  as  much  off  the  north  part  of  the  west  fractional 
half  of  fractional  section  number  eight,  as  will  make  the  quan- 
tity of  two  hundred  arpens,  all  in  township  number  forty-four, 
north  of  the  base  line  of  range  number  eleven,  west  of  the 
fifth  principal  meridian,  south  of  the  Missouri  River.'' 

4.  A  survey  made  by  the  Deputy-Surveyor  of  the  above 
location,  dated  6th  of  August,  1821,  and  filed  11th  of  Feb^- 
ary,  1822. 

5.  Patent  certificate,  dated  25th  of  February,  1822,  and 
delivered  to  Charles  L.  Hempstead. 

6.  Patent  from  the  Uqited  States  to  Baptiste  Delisle,  dated 
the  18th  of  November,  1822. 

7.  Deed  from  Delisle  and  wife  to  Robert  D.  Dawson  and 
Godfrey  Lessieur,  for  the  land  patented  to  him,  dated  18th  of 
September,  1842. 

8.  It  was  admitted  that  the  parties  suing  as  the  heirs  of  R. 
D.  Dawson,  were  his  heirs,  and  their  names  were  correctly 
set  out. 

9.  It  was  further  admitted,  that  the  defendant  was  in  pos- 
session of  the  land  in  controversy,  at  the  commencement  of 
this  suit. 

10.  The  monthly  and  yearly  value  of  the  premises  was 
agreed  upon  between  the  parties. 

'    The  defendant,  to  show  title  in  himself^  relied  upon  the  fol- 
lowing facts : 

1.  An  act  of  Congress,  approved  6th  March,  1820,  the 
fourth  paragraph  of  the  sixth  section  of  which  provides  as  fol- 
lows :  ^^  Four  entire  sections  of  land  be,  and  the  same  are 
hereby  granted  to  said  state,  (the  state  of  Missouri,)  for  the 
purpose  of  fixing  their  seat  of  government  thereon,  which  said 
sections  shall,  under  the  direction  of  the  legislatare  of  said 
state,  be  located,  as  near  as  may  be,  in  one  body  at  any  time, 
in  such  townships  and  ranges  as  the  legislature  aforesaid  may 
select,  on  any  of  the  public  lands  of  uie  United  States,  pro-; 
vided  that  *such  locations  shall  be  made  prior  to  the  r«go 
public  sale  of  the  lands  of  the  United  States  surround-;  .1- 
ing  such  location."    8  Stat,  at  L.,  547. 

2.  An  ordinance,  adopted  by  the  Convention  of  the  state  of 
Missouri,  on  the  19th  July,  1820,  accepting  the  said  grant  of 
land.    R.  C,  1845,  p.  22. 

8.  An  Act  of  the  legislature  of  the  state  of  Missouri,  entitled 
^^  An  act  providing  for  the  location  of  the  permanent  seat  of 
government  for  the  state  of  Missouri,"  approved  16th  Novem- 
ber, 1820.  1  Terr.  Laws,  649.  This  act  appoints  commis- 
sioners to  select  a  site  for  the  permanent  seat  of  government, 
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and  requires  them  to  make  their  report  to  the  next  session  of 
the  General  Assembly  of  said  state. 

4.  An  act,  supplementary  to  the  foregoing  act,  approved 
28th  June,  1821.  1  Terr.  Laws,  778.  This  act  provides  for 
filling  vacancies  that  may  happen  in  the  Board  of  Commis- 
sioners, and  extends  the  time  of  making  their  report  until  the 
next  session  of  the  General  Assembly. 

5.  A  joint  resolution  of  the  General  Assembly,  approved 
28th  June,  1821,  (1  Terr.  Laws,  780)  requiring  the  Governor 
of  the  state  to  notify  the  Surveyor-General  for  the  state  of  Illi- 
nois and  Missouri,  and  also  the  Register  of  the  Land-Office  in 
which  the  lands  are  selected,  that  commissioners  appointed  for 
that  purpose  ^^have  selected  the  fractional  sections  six,  seven, 
and  eight,  the  entire  sections  seventeen  and  eighteen,  and  so 
mueh  of  the  north  part  of  sections  nineteen  and  twenty  as  will 
make  four  sections,  in  fractional  township  forty-four,  south  of 
the  Missouri  River,  in  range  number  eleven,  to  fifth  principal 
meridian ;  and  that  he  request  the  said  surveyor  and  register 
to  withhold  the  same  from  sale  or  location,  until  the  general 
assemblv  determine  whether  said  selection  be  accepted  by  the 
state."  " 

6.  An  act  of  the  General  Assembly,  entitled  ^^  An  act  fixing 
the  permanent  seat  of  government,"  approved  81st  December, 
1821.  1  Terr.  Laws,  826.  The  first  section  of  which  accepts 
the  land  above  described  for  the  use  and  benefit  of  said  state. 
The  second  section  provides  for  the  laying  out  of  a  town 
thereon ;  and  the  third  section  requires  the  Governor  to  notify 
the  Surveyor-General  of  the  acceptance  of  said  land  by  the 
General  Assembly,  for  the  permanent  seat  of  government,  by 
transmitting  to  him  an  authenticated  copy  of  said  act. 

7.  Also,  an  act  of  the  General  Assembly,  entitled  ^'  An  act 
supplementary  to  the  act  fixing  the  permanent  seat  of  govern- 
ment," approved  11th  January,  1822.  1  Terr.  Laws,  859. 
This  act  further  provides  for  the  lajdng  out  of  a  town  on  the 
land  selected,  authorizes  the  sale  of  the  lots  in  said  town,  and 
prescribes  the  terms  of  said  sale,  and  requires  the  commis- 
*6S1     ^^^^^^  ^  make  a  *  report  of  their  acts  to  the  next  Gen- 

J  eral  Assembly.  It  further  provides,  that ''  any  propo- 
sals made  by  any  person  or  persons  having  claim  to  any  part 
of  the  said  lands  selected  for  the  permanent  seat  of  govern- 
ment, in  order  that  any  claim  or  claims  may  be  adjusted,  pro- 
vided nothing  herein  contained  shall  in  anywise  be  construed 
to  legalize  or  acknowledge  such  claim  as  valid  in  law,"  shall, 
by  said  commissioners,  be  communicated  to  the  General 
Assembly. 

8.  A  proclamation  by  the  President  of  the  United  StateSi 
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dated  18th  June,  1828,  bringing  into  market  by  public  sale,  in 
the  ordinary  way,  townships  No.  40,  41,  42,  48,  and  44,  in 
range  11  west,  and  townships  No.  40, 41,  42,  and  48,  in  ranges 
12, 18,  and  14,  of  the  fifth  principal  meridian.  Sales  to  taJ^e 
place  on  the  first  Monday  of  October,  1823. 

9.  It  was  admitted  that  the  premises  in  dispute  are  a  part 
of  the  lands  described  in  the  foregoing  resolutions ;  and  the 
acts  of  the  legislature  ffiven  in  evidence  by  the  defendant 
subsequent  thereto ;  and  that  the  'defendant  holds  whatever 
title  the  state  had  to  the  said  claim. 

To  rebut  the  defendant's  title,  the  plaintiff  gave  the  follow- 
ing evidence : 

1.  A  copy  of  a  letter  from  the  Governor  of  the  state  of  Mis- 
souri, addressed  to  the  Surveyor-General  of  Illinois  and  Mis- 
souri, dated  8d  July,  1821,  informing  him  of  the  selection 
made  by  the  commissioners,  for  locating  the  permanent  seat  of 
government,  and  requesting  him  to  withhold  the  lands  thus 
designated,  from  sale  or  location,  until  the  General  Assembly 
shall  determine  whether  they  will  accept  the  same.  This 
letter  is  indorsed  as  having  been  received  8th  July,  1821. 

2.  A  letter  from  same  to  same,  dated  1st  January,  1822, 
transmitting  an  authenticated  copy  of  the  act  of  81st  Decem- 
ber, 1821,  entitled  ^^  An  act  fixing  the  permanent  seat  of  gov- 
ernment." This  letter,  by  the  indorsement  thereon,  appears 
to  have  been  received  on  the  day  of  its  date. 

8.  A  letter  from  the  Surveyor-General  to  Governor  McNair, 
in  answer  to  the  above  letter,  dated  2d  of  January,  1822. 
After  acknowledging  the  receipt  of  the  letter  of  the  1st  Jan- 
uary, 1822,  and  the  co^  of  the  act  of  the  General  Assembly 
of  81st  December,  1821,  the  letter  proceeds  as  follows :  *^  I 
conceive  it  proper  for  me  to  inform  you,  for  the  information 
of  the  General  Assembly,  that  a  part  of  this  land,  (referring 
to  the  land  selected  by  the  commissioners,  and  accepted  by 
the  act  of  81st  December,  1821,)  was  located  in  virtue  of  a 
New  Madrid  certificate,  on  the  2d  June,  1821,  as  represented 
on  the  sketch,  and  described  in  the  entry  made  thereof,  which 
,  you  will  find  herewith  inclosed.  You  wiU  also  receive  a  copy 
of  a  paper  purporting  to  be  a  copy  of  *an  entry,  or  loca-  rmaA 
tion  of  fractional  section  No.  7,  township  No.  44,  north  '- 
of  the  base  line  of  range  No  11,  west  of  the  fifth  principal 
meridian  ;  this  day  filed  in  this  office  by  Major  Taylor  Berry. 
For  the  character  of  this  last-mentioned  paper,  as  I  view  it, 
see  my  remarks  on  the  back  thereof." 

4.  It  was  admitted  that  the  journal  of  the  Senate  of  Mis- 
souri, of  the  28d  November,  1821,  shows  that  a  committee  of 
the  senate,  to  which  had  been  referred  the  report  of  the  com 
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missioners,  for  the  location  of  the  seat  of  goyermnent  of  the 
Btate,  reported  to  the  senate  that  the  propositions  made  bj 
Angers  L.  Langham  oueht  to  be  aocepted ;  and  that  the  seat 
of  government  should  be  permanently  located  on  the  eight 
hundred  and  ninety-two  acres  of  land  situated  at  Cote  Sans 
Dessein.  That  one  half  of  which  Langham  proposed  to 
donate  to  the  state,  which  was  concurred  in.  On  motion,  the 
report  was  laid  on  the  table  until  next  day,  and  afterwards, 
on  the  26th  November,  1821,  the  same  was  indefinitely  post- 
poned. 

5.  That  the  journal  of  the  house  of  representatives  shows 
that,  on  the  28th  November,  1821,  the  house  had  under  con- 
sideration the  location  of  the  permanent  seat  of  government. 

On  the  16th  of  December  next,  following,  the  committee  of 
the  judiciary  of  the  house  reported  to  the  house  the  state  of 
the  title  at  Cote  Sans  Dessein.  On  the  28th  of  same  month, 
the  house  had  the  same  subject  under  consideration. 

6.  It  was  further  admitted  that  the  journal  of  the  house  of 
representatives  shows  that,  on  the  3d  January,  1822,  Governor 
McNair  laid  before  the  General  Assembly  the  communication 
received  by  him  from  the  Surveyor-General,  of  date  2d  Jan- 
uary, 1822. 

7.  A  joint  resolution  of  the  two  houses  of  the  General 
Assembly,  requesting  the  Governor  to  notify  the  President  of 
the  United  States  of  the  selection  made  for  the  seat  of  govern- 
ment, approved  14th  December,  1822.     1  Terr.  Laws,  984. 

8.  An  act  of  the  General  Assembly  of  the  state  of  Missouri, 
approved  19th  December,  1822,  (1  Terr.  Laws,  1018,)  author- 
izing the  trustees  appointed  by  the  act  to  contract  with  the 
claimant  for  the  removal  of  the  New  Madrid  location  from  the 
lands  selected  for  the  seat  of  government  on  certain  condi- 
tions ;  if  an  adjustment  be  not  obtained,  then  the  trustees  are 
required  to  select  eight  squares  for  public  purposes,  and  the 
land  so  selected,  together  with  the  streets  and  alleys  laid  out, 
are  condemned  for  public  use,  &c. 

9.  The  survey  of  the  lands  selected  by  the  state  of  Mis- 
souri, made  in  August,  1824,  and  approved  by  the  Surveyor- 
General,  on  the  26th  September,  1847. 

Thereupon  the  defendant  offered  the  following  additional 
evidence,  to  wit : 

«g^-|         *1.  A  copy  from  the  books  of  the  Recorder  of  Land 
-I     Titles  of  the  relinquishment  of  lands  in  New  Madrid, 
by  which  it  appears  that  the  land  in  lieu  of  which  the  certifi- 
cate in  favor  of  Baptiste  Delisle  was  issued,  and  which  the 
plaintiff  had  given  in  evidence,  was  made  by  Carter  Beamon. 
2.  A  copy  of  a  deed  from  Delisle,  for  the  land  in  New  Mad* 
68 


D£C£MB£S  TEBM,  1851.  66 

Lessienr  et  aL  9.  Price. 

rid,  to  Carter  Beamon,  dated  4th  August,  1817,  acknowledged 
on  same  day,  and  recorded  on  the  17th  September,  1817. 
It  was  certified  by  the  Recorder  of  land  titles  as  being  a  true 
copy  of  the  original  on  file  in  his  office,  and  was  also  a  sworn 
copy.  Having  first  proved  by  a  witness  that  he  had  applied 
to  said  recorder  for  the  original  which  he  had  seen  in  his 
office  and  had  compared  with  the  copy,  stating  to  him  that  he 
wished  to  use  it  on  the  trial  of  this  case.  But  the  recorder 
refused  to  let  it  go  out  of  his  office,  saying  that  it  was  one  of 
the  files  of  his  office,  and  that  he  was  not  authorized  to  let  it 
go  out  of  his  office. 

8.  A  certified  copy  of  a  deed  from  Delisle  to  Alexander 
Conia,  dated  17th  October,  1810,  proved  on  the  20th  January, 
1823,  before  the  judge  of  the  County  Court  of  St.  Louis 
County,  and  recorded  on  the  6th  May,  1828,  in  Cole  County. 
This  deed  conveys  the  same  land  in  New  Madrid  County. 

The  plaintiffs  objected  to  the  introduction  of  both  deeds  as 
evidence  in  the  cause,  and  their  objections  were  sustained, 
and  said  deeds  rejected. 

4.  The  defendant  then  read  in  evidence  the  deposition  of 
John  Baptiste  Delisle,  which  shows  that,  until  the  year  1842, 
he  never  Knew  that  the  certificate  issued  in  his  favor,  by  virtue 
of  which  the  location  on  the  land  in  question  was  made,  had 
been  issued,  nor  of  the  location,  nor  survey  thereof,  nor  of  the 
issuing  or  existence  of  a  patent  to  him  of  said  land,  nor  even 
that  Congress  had  passed  a  law  for  the  relief  of  the  sufferers 
by  earthquakes  in  Nfew  Madrid  County.  And  that,  conse- 
quently, until  said  last-mentioned  date,  he  never  had  given 
any  assent  to  any  of  the  proceedings  touching  the  New  Madrid 
location  in  his  name. 

On  the  close  of  the  evidence  the  counsel  for  the  plaintiff 
prayed  the  court  to  declare  the  following,  in  the  nature  of 
instructions,  to  be  the  law  of  this  case : — 

1st.  The  patent  from  the  United  States  to  John  Baptiste 
Delisle,  if  the  same  be  true  and  genuine,  is  sufficient  in  law  to 
vest  the  legal  title  [to]  the  land  therein  mentioned  in  the  said 
Delisle,  if  he  were  living  at  its  date.     [Given.] 

2d.  The  deed  from  Delisle  and  wife  to  Robert  D.  Dawson 
and  Godfrey  Lessieur,  if  true  and  genuine*  is  sufficient  in  law 
to  vest  said  title  in  said  Dawson  and  Lessieur.     [Given.] 

4th.  That  if  the  New  Madrid  certificate,  granted  to  said 
Delisle,  was,  on  the  2d  June,  1821,  located  on  the  land  in  con- 
troversy, *and  was  afterwards  surveyed  by  a  United  p,gg 
States  surveyor,  according  to  law,  and  was  appraised  *- 
by  the  Surveyor-General ;  and  said  land  was  finally  patented 
to  Delisle,  according  to  said  location  and  survey,  then  the 
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effect  of  said  patent  is  to  vest  said  legal  title  in  said  Delisle, 
(as  against  any  other  title  derived  from  the  United  States,) 
from  said  2d  June,  1821,  the  date  of  said  location.  [Refused.] 

5th.  That  to  vest  the  legal  title  to  the  four  entire  sections 
of  land  granted  to  the  state  for  a  seat  of  government  by  the 
act  of  the  6th  March,  1820,  it  was  necessary  that  said  location 
should  have  been  made  of  four  whole  and  entire  sections; 
and  that  a  location  thereof,  on  two  whole  sections  and  five 
parts  of  other  sections,  was  not  in  conformity  with  said  act, 
and  therefore  void,  unless  subsequently  ratified  by  the  Oov- 
emment  of  the  United  States,  or  some  department  or  office 
thereof,  authorized  so  to  do.     [Refused.] 

6th.  That  a  location  of  said  land  by  the  state  should  have 
been  made  in  the  office  of  some  officer  of  the  Land-Office 
Department  of  the  United  States,  and  that  a  record  of  said 
location  should  have  been  made  in  such  office.     [Refused.] 

7th.  To  ^ive  validi|^  to  such  location,  it  should  have  been 
sanctioned  by  some  officer  of  the  United  States  having  autho- 
rity in  disposing  of  the  public  lands.     [Refused.] 

8th.  That  such  location  could  not  lawfully  be  made  in  the 
office  of  the  Surveyor  of  public  Lands  in  Illinois  and  Missouri. 
[Refused.] 

9th.  There  is  no  evidence  before  the  court,  sitting  as  a  jury, 
that  any  location  of  said  four  entire  sections  ever  was  in  fact 
made.     [Refused.] 

10th.  That  if  the  New  Madrid  certificate,  granted  to  John 
B.  Delisle,  was,  on  the  2d  of  June,  1821,  located  on  the  lands 
in  controversy ;  and  that  said  location  was,  on  the  5th  of 
August,  1821,  surveyed  by  the  proper  officer  of  the  United 
States,  and  afterwards  patented  to  said  Delisle,  in  conformity 
to  said  survey,  the  effect  of  said  patent  is  to  vest  said  title  in 
said  Delisle,  or  his  legal  representatives,  from  the  said  5th  of 
August,  1821,  as  against  any  person  deriving  title  from  the 
United  States,  after  said  location,  and  before  said  patent. 
[Refused/] 

11th.  That  the  notice  of  location,  survey,  patent,  Aud  other 
documents  and  acts  shown  in  evidence  by  the  plaintiffs,  touch- 
ing the  location  of  the  New  Madrid  certfficate,  No.  847,  issued 
to  John  B.  Delisle,  &c.,  if  true  and  genuine  documents,  show 
a  better  title  than  any  which  has  been  shown  by  the  defen- 
dants.    [Refused.] 

12th.  The  neglect  of  the  Surveyor-General,  or  the  Recorder 
of  Land-Titles,  to  perform  any  act  of  mere  duty  on  their  part, 
*B71     *^^&i*d^  the  consummation  of  a  title  on  said  location. 

•^     could   not  affect  the  rights  of  the  party  interested 
^Refused.] 
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The  defenda&ts  then  prayed  the  following  instructions: 

1st.  The  title  of  the  United  States  to  the  land  described  in 
the  copy  of  the  patent  given  in  evidence  by  the  plaintiffs  was 
not  divested  out  of  the  United  States  until  the  plat  and  sur- 
vey, given  in  evidence  by  the  plaintiffs,  was  returned  to  the 
office  of  the  Recorder  of  Land  Titles ;  and  the  title  of  the 
United  States  to  the  land  located  under  the  directions  of  the 
Le^slature  of  the  state  of  Missouri,  in  pursuance  of  the  4th 
proposition  of  the  6th  section  of  the  act  of  Congress  of  the  6th 
of  March,  1820,  was  vested  in  the  state  as  early  as  the  accep- 
tance by  said  state  of  the  selection  of  land  made  by  her  com- 
missioners. If,  therefore,  said  acceptance  was  made  prior,  in 
point  of  time,  to  the  returning  of  said  survey  and  plat  to  the 
office  of  the  Recorder  of  Land  Titles ;  and  if  the  land  so 
selected  and  located  embraces  the  same  land  mentioned  in 
said  copy  of  patent  given  in  evidence  by  the  plaintiff,  then 
the  said  plaintiffs  are  not  entitled  to  recover  in  this  action. 
[Refused.] 

2d.  If  the  John  B.  Delisle,  who  was  the  owner  of  the  land 
in  the  county  of  New  Madrid,  in  lieu  of  which  the  certificate 
No.  847  was  issued,  until  the  year  1842,  knew  nothing  of  the 
issuing  or  existence  of  said  certificate,  nor  of  the  notice,  sur- 
vey, or  patent,  given  in  evidence  by  the  plaintiffs,  and  never 
assented  to  the  same  prior  to  said  date,  and  if,  prior  to  said 
date,  the  former  sections  of  land  mentioned  in  the  4th  proposi- 
tion of  the  6th  section  of  the  act  of  Congress,  approved  March 
the  6th,  1820,  had  been  located  under  the  direction  of  the 
Legislature  of  this  state,  upon  the  premises  in  question,  then 
no  title  passed  to  said  Delisle,  in  or  to  said  premises,  as  against 
the  state  of  Missouri.     [Given.] 

8d.  If  Langham  and  Hempstead  obtained  the  certificate  No. 
847,  given  in  evidence  by  the  plaintiffs  claiming  to  be  the 
legal  representatives  of  John  B.  Delisle,  and  in  that  character 
made  the  location,  when  in  fact  they  were  not  the  legal  repre- 
sentatives of  said  Delisle,  nor  in  any  manner  entitled  to  said 
oe)rtificate,  nor  to  the  land  located  by  virtue  thereof»  such 
location  is  void,  as  against  this  defendant.     [Refused.] 

The  first  and  third  of  which  were  refused,  and  the  second 
given,  to  the  giving  of  which  the  plaintiffs  also  excepted. 

The  court  thereupon  gave  a  verdict  for  the  defendant. 

The  plaintiffs  then  moved  for  a  new  trial,  which  was  refused, 
and  a  bill  of  exceptions  was  taken  to  the  several  lolings  of 
the  court. 

It  has  been  before  mentioned,  that  the  Supreme  Court  of 
i  affirmed  the  judgment  of  the  court  below  by  a  divided 
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*ooiirt ;  and  that  the  plaintiffs  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  O-laver^  for  the  plaintiffii  in  error,  and 
Mr.  LedUy  for  the  defendant. 

Mr.  Oiaver  made  the  following  points : 

1.  The  plaintiffs  in  error  exhibited  a  title  good  in  itself. 
The  New  Madrid  certificate  to  John  Baptiste  Delisle,  or  his 
legal  representatives,  dated  November  20,  1817,  the  entry 
therewith  of  June  2, 1821,  the  survey  of  August  6th,  182l, 
issued  to  the  recorder  February  11, 1822,  patent  certificate 
February  26, 1822,  and  patent  in  conformity  with  the  said 
preliminaiy  steps,  dated  November  18, 1822,  constitute  a  title 
which  woiUd  hold  the  land  if  no  other  title  had  emanated  from 
the  United  States. 

2.  The  defendant  in  error  also  claims  that  he  holds  a  title 
valid  in  itself.  This  proposition  the  plaintiffis  controvert 
entirely.  Thev  believe  that  the  defendant  has  no  title  what- 
ever ;  and  in  due  time  will  endeavor  to  demonstrate  that  all 
the  steps  taken  by  the  state  of  Missouri,  in  order  to  perfect  a 
title  under  the  grant  contained  in  the  act  of  Congress, 
approved  March  -6,  1820,  were  null  and  void,  not  being  in 
conformity  to  the  terms  of  the  grant,  or  the  laws  of  the  land. 

8.  They  will  concede,  however,  for  the  present,  and  merely 
for  the  saKe  of  the  argument,  that  such  a  title  exists  in  the 
defendant  as  he  claimed  for  himself,  and  proceed  to  examine) 
with  this  view  of  the  subject,  what  is  the  relative  value  oi 
that  title  when  compared  with  the  plaintifb'. 

4.  Whenever  two  titles  have  emanated  from  government,  it 
becomes  necessary  to  inquire  which  is  the  elder  title,  as  that 
one  must  prevail.    1  Pet.,  668 ;  18  Id.,  486. 

6.  The  plaintiffis  insist  that  their  title  began  to  exist  at  the 
date  of  the  entry,  or  notice  of  location,  June  2, 1821 ;  and  that 
the  patent  thereon,  issued  to  DeUsle,  or  his  legal  representa- 
tives, relates  back  to  the  said  entry,  and  overreaches  any  other 
title,  taking  its  inception  in  the  mean  time  from  the  govern- 
ment of  the  United  States. 

6.  A  contrary  position  has  been  taken  just  here  by  the 
defendant.  It  is  this :  that  the  right  of  Delisle,  or  any  one 
claiming  under  him,  incepted  only  at  the  moment  of  the  return 
of  the  plat  of  his  survey  into  the  office  of  the  Recorder  of 
Land  Titles.  That  in  a  case  of  confiicting  titles,  the  priority 
of  right  can  onlv  be  determined  with  reference  to  the  date  of 
this  event ;  and  that  ^fter  the  title  is  consummated  by  the 
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emanation  of  a  patent,  it  has  relation  only  to  this  point  of 
time.    Two  decisions  of  this  *coart  are  relied  on  as     p^gg 
establishing  this  doctrine.     BagneU  y.  Broderickj  18     I- 
Pet.,  486 ;  and  Barry  y.  Gamble^  8  How.,  82. 

(The  counsel  then  examined  these  and  other  decisions  of 
this  court  to  show  that  the  question  did  not  arise,  when  an 
inchoate  right  springs  up  in  the  progress  of  acquiring  a  title 
under  a  New  Madrid  certificate,  as  against  a  conflicting  grant.) 

7.  That  the  notice,  sunrey,  and  patent  yested  a  title  in  John 
Baptiste  Delisle,  or  his  legal  representatiyes,  notwithstanding 
the  said  Delisle  was  ignorant  of  the  fact  of  their  emancipation. 
The  deliyery  of  the  said  documents  to  Langham  and  Hemp- 
stead, as  the  acts  of  the  United  States,  for  the  use  of  said 
Delisle,  being  beneficial  to  him,  hU  land  in  New  Madrid  hamng 
been  deetroyed^  yested  a  perfect  title  in  him.  4  Kent  Com., 
454  and  notes;  2  Salk.,  168;  1  Touch.,  286;  15  Wend. 
(N.  Y.),  660 ;  6  Cow.  (N.  Y.),  620 ;  8  Bam.  &  C,  448 ;  5 
Mo.,  147 ;  4  Day  (Conn.),  66 ;  12  Johns.  (N.  Y.),  82. 

8.  But  deliyery  is  not  a  requisite  formality  to  the  yalidity 
of  a  patent.  It  takes  effect  on  passing  the  seal  of  the  office, 
without  the  act  of  deliyery,  and  without  any  affirmatiye  assent 
of  the  patentee.  2  Co.,  276  and  note ;  17  Cr.  Eliz.,  167 ;  5 
Cow.  (N.  Y.),  458 ;  1  Cranch,  160 ;  1  Coy.  &  Hughes,  Dig., 
788,  ch.  7,  No.  8. 

9.  It  would,  therefore,  seem  to  be  unnecessary  to  look  fur- 
ther into  the  case,  supposing  that  a  yalid  title,  standing  by 
itself,  has  been  shown  in  the  state  of  Missouri.  The  inception 
of  the  same  could  not  be  earlier  than  the  selection  of  the  land 
in  question,  December  81, 1821,  by  the  legislatiye  act.  The 
title  of  Delisle,  beginning  on  the  2d  June,  1821,  was  earlier  in 
time,  and  must  preyail  oyer  the  supposed  state  title. 

10.  If,  howeyer,  the  right  of  Delisle  did  not  begin  to  exist 
till  there  was  proof  of  his  affirmatiye  assent  to  the  entry,  loca- 
tion and  patent  in  his  name,  as  shown  by  his  deed  to  Lessieur 
and  Dawson,  in  1842,  still  the  plaintiffs  were  entitled  to 
recoyer,  because  there  was  no  title  whateyer  in  the  state,  as 
will  now  be  shown. 

11.  The  act  of  Congress,  March  6,  1820,  gaye  the  erant 
therein  contained,  on  the  express  condition — ^^  proyided  "  is 
the  word — that  the  location  should  be  made  prior  to  the  public 
sale  of  lands  surrounding  such  location.  This  word  makes  a 
precedent  condition.  This  was  an  emergency  the  defendant 
saw  the  necessity  of  meeting.  He,  therefore,  introduced  proof 
that,  on  one  side  of  the  location  the  lands  were  not  offered  at 
public  sale  prior  to  October,  1828,  while  he  introduced  no 
eyideuce  as  to  the  public  sale  of  the  lands  on  the  other  side  of 
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the  location,  they  haying  been  offered  to  public  sale  prior  to 
the  location.  The  location  was,  therefore,  in  yiolation  of  this 
condition  of  the  grant,  and  yoid.  4  Pick.  (Mass.),  45, 7 ;  Id., 
166 ;  6  T.  R.,  820 ;  2  Pa.  St.,  219. 

12.  The  act  of  the  Legislature  of  Missouri,  approyed  Decem- 
*701  ^^^  ^^^  *1821,  was  merely  an  expression  of  intention  to 
^  locate,  not  a  location  of  their  grant.  To  haye  consti- 
tuted a  location,  application  ought  to  baye  been  made  at  the 
proper  land-office,  and  an  entry  allowed  according  to  the  laws 
of  the  United  States.  But  there  neyer  was  any  communica- 
tion made  by  any  person  for  the  state  of  Missouri  to  any  officer 
of  the  United  States,  haying  power  to  grant  an  application 
for,  or  allow  any  location  of,  the  said  lands.  [See  Land  Laws 
Instructions  and  op.  part  2,  No.  804,  474,  894,  showing  that 
such  a  location  should  be  entered  in  the  Register's  office.] 
The  state  location  was,  therefore,  yoid  for  want  of  a  proper 
record  thereof  in  the  proper  office  of  the  goyernment  of  the 
United  States. 

18.  But  the  steps  taken  by  the  state  of  Missouri,  with  ref- 
erence to  their  grant,  were  otherwise  in  yiolation  of  the  terms 
of  the  grant,  and  contrary  to  the  laws  of  the  United  States. 
In  this,  the  lands  claimed  to  haye  been  located,  are  not  the 
lands  granted.  In  contemplation  of  the  laws  of  the  United 
States,  the  terms  "section,'*  "  half  section,"  "quarter  section," 
designate  certain  specific  tracts  marked  and  designated  on  the 
map  of  public  suryeys,  indicate  not  a  quantity  of  acres,  but 
tracts  inclosed  in  certain  metes  and  bounds,  and  no  other  idea 
can  be  substituted  as  the  meaning  of  the  grant.  Thus  a  sec- 
tion is  not  640  acres  at  the  will  of  the  grantee ;  but  is  a  known 
and  fixed  subdiyision  of  the  public  land,  marked  and  bounded 
as  such.  And  so  with  "a  half  section,"  "a  quarter  section." 
That  this  position  is  well  taken,  observe  the  distinctiye  phra- 
seology of  the  following  acts  of  Congress :  An  Act  granting 
lands  to  Mississippi,  Public  Land  Laws,  Instructions,  and 
Opinions,  part  1,  p.  808.  Id.,  267,  an  Act  granting  lands  to 
Indiana.  Id.,  812,  an  Act  granting  lands  to  Illinois.  Id.,  805, 
an  Act  granting  lands  to  Alabama.  Id.,  578,  an  Act  granting 
to  Cherokee  County,  Alabama,  150  acres  land  in  lieu  of  the 
^^  quarter  section  "  allowed  by  law.  Id.,  877,  an  Act  granting 
lands  to  Florida.  Id.,  815,  an  Act  granting  lands  to  Illinois. 
Id.,  484,  an  Act  granting  lands  to  Arkansas.  Id.,  568,  an  Act 
granting  lands  to  Arkansas,  and  confirming  certain  illegal 
selections  made  by  Governor  Pope,  Id.,  p.  825. 

The  counsel  then  argued  that  the  location  by  the  state  was 
irregular  and  void,  for  the  following  reasons : 

1.  Because  ^^ontire  sections"  were  nx>t  taken  throughout. 
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2.  Because  '*  fractions ''  were  taken  in  part. 

8.  Because  a  slip,  two  miles  in  length,  was  taken  off  of  two 
entire  sections,"  thus  making  them  fractional,  and  breaking 
up  the  legal  subdivisions. 

4.  By  substituting  quantity  for  metes  and  bounchy  when  bj 
the  laws  of  the  land  the  metes  and  bounds  of  four  entire 
"  eeetions  "  were  all  the  state  was  entitled  to  receive,  whether 
thej  contained  *2,666  acres  or  not.  If  this  grant  had  ri^ii 
been  of  ^^  sections  "  the  purpose  would  be  manifest ;  but  ^ 
a  grant  of  ^^four  entire  sections  "  was  enough  to  preclude  the 
possibility  of  doubt  as  to  the  legislative  intention.  See  8 
How.,  660,  where  a  survey  made  in  violation  of  a  rule  laid 
down  for  securing  the  proper  subdivision  of  the  public  lands 
was  pronounced  void,  as  was  also  the  patent  on  said  survey. 
See  7  Port.  (Ala.),  482 ;  6  Cow.  (N.  Y.),  722. 

14.  Should  the  defendant,  however,  succeed  in  establishing 
the  legality  and  necessity  of  a  survev  of  the  grant  to  the  state, 
he  will  still  not  be  relieved  of  difficulty.  The  doctrine  for 
which  he  has  contended — of  appropriation  of  the  land  by  sur- 
vey— will  then  be  brought  home  to  his  own  door.  His  survey 
not  being  made  till  August,  1824,  could  not  appropriate  the 
land  prior  to  that  time ;  and,  not  being  approved  till  1847,  had 
no  existence  as  an  official  act  till  after  the  institution  of  his 
suit.  The  approval  of  said  survey  was  the  first  entry  on  the 
books  of  any  officer  of  the  land  department,  in  relation  to  the 
state  ffrant  or  selections.  The  defendant  has  assumed  the 
ground  that  the  state  grant  was  to  be  located  by  a  new  sur- 
vey, in  like  manner  as  a  New  Madrid  certificate ;  and  that 
the  plat  of  the  survey  was  the  location.  If  he  is  right  in  this 
position,  then  two  conclusions  follow.  1.  That  the  state  loca- 
tion was  not  made  till  after  the  public  sale  of  all  the  lands 
surrounding  it  had  taken  place,  and  was,  of  course,  void  by 
the  terms  of  the  grant.  2.  That  when  it  waslocated,  the  land 
had  been  appropriated  to  Delisle,  and  the  location  void  for 
want  of  title  in  the  United  States. 

15.  If  it  shall  be  considered  by  the  court  that,  although  the 
lands  of  Delisle,  in  lieu  of  which  his  New  Madrid  certificate 
was  issued,  were  destroyed,  and  the  grant  was  consequently 
pure  donation  to  him,  that,  nevertheless,  no  title  vested  in 
him  till  his  deed  to  Dawson  and  Lessieur,  in  1824,  still  the 
plaintifib  were  entitled  to  recover,  the  defendant  not  having 
shown  any  title  in  himself.  A  title  springing  up  in  Delisle  in 
1842,  was  in  time  to  appropriate  the  land. 

16.  The  act  of  the  legislature  of  Missouri,  approved  Decem- 
ber 19,  1822,  \1  Terr.  Laws,  p.  1018,]  by  which  the  tract 
patented  to  Delisle  was  condemned  to  the  public  use,  was  not 
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relied  on  heretofore  by  the  defendant  as  helping  his  case,  and, 
I  suppose,  will  not  be  here. 

Mr.  Leslie^  for  the  defendant  in  error,  contended  that, 
under  the  several  acts,  viz.,  of  Congress,  approved  6th  March, 
1820 ;  an  ordinance  of  the  Convention  of  Missouri,  passed  on 
19th  July,  1820,  accepting  the  srant ;  an  act  of  the  General 
Assembly  of  Missouri,  approved  November  16, 1820 ;  an  act 
of  the  General  Assembly  of  Missouri,  approved  June  28, 1821 ; 
*721  ^^^^^^S»  more  *was  necessary  than  the  mere  passive  of 
^     the  acto  to  vest  a  title  in  the  state  of  Missouri. 

The  counsel  then  contended  that  Hempstead  and  Langham, 
in  their  proceedings  in  making  the  location  and  obtaining  the 
certificate,  were  guilty  of  fraud  on  Delisle  and  on  the  govern- 
ment. On  Delisle,  because  he  was  alive  and  had  no  knowl- 
edge of  their  doings  and  gave  no  assent  thereto ;  on  the  gov- 
ernment, because  they  sought  to  appropriate  the  public  lands 
contrary  to  the  terms  and  meaning  of  the  act  of  Congress  for 
the  benefit  of  New  Madrid  su£Ferers. 

The  counsel  then  contended  that  the  court  erred  in  refusing 
the  first  instruction  asked  by  the  defendant's  counsel ;  that  the 

S>int  contained  therein  was  directly  involved  in  the  cases  of 
euneU  et  al.  v.  Broderieky  18  Pet.,  486 ;  and  Barry  v.  Q-ambU^ 
8  How.,  61,  and  was  decided  by  this  court. 

The  counsel  then  contended  that  the  court  was  correct  in 
g^nting  the  second  instruction  asked  for  by  the  defendant's 
counsel ;  that  the  act  of  Congress  for  the  relief  of  the  New 
Madrid  sufferers  was  not  a  mere  donation  of  land,  to  which 
the  assent  of  Delisle  might  be  implied;  but  that  it  was  an 
exchange  which  could  not  be  effectual  until  Delisle  surren- 
dered his  injured  tract  to  the  United  States.  Consequently 
an  affirmative  act  on  his  part  was  necessary  before  a  title  to 
the  new  location  could  vest ;  and,  therefore,  no  title  vested 
in  him  until  1842,  when  he  assented  to  what  had  been  done  in 
his  name.  But  before  1842,  the  title  of  the  state  of  Missouri 
had  become  complete. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  first  consideration  arising  in  this  case  involves  a  matter 
of  practice.  The  suit  was  brought  in  a  state  Circuit  Court  of 
Missouri,  and  tried  by  the  court  without  the  intervention  of  a 

{'ury ;  when  the  judge  ruled  questions  of  law  propounded  to 
lim  unfavorable  to  the  plaintiflEs,  and  gave  judgment  for  the 
defendant,  to  reverse  wUch,  a  writ  of  error  was  prosecuted, 
and  the  cause  removed  to  the  Supreme  Court  of  that  state. 
On  a  rehearing  there,  only  two  of  the  judges  were  competent 
76 


DECEMBER  TERM,   1851.  72 

Lessleur  et  al.  o.  Price. 

to  preside;   they  disagreed  in  opinion,  and  a  judgment* of 
affirmance  was  entered  because  of  that  division.     And  the 

Juestion  here  is,  how  we  are  to  treat  the  points  ruled  in  the 
lircuit  Court. 

Our  conclusion  is,  that  the  rulings  of  the  circuit  judge  were 
adopted  and  affirmed  bj  the  judgment  rendered  in  the  Supreme 
Court,  in  like  manner  that  they  would  have  been  had  both 
judges  concurred  in  affirming  the  judgment  on  all  the  grounds 
assumed  by  the  court  below :  to  hold  otherwise,  would  be 
declaring  that  nothing  had  been  decided  in  the  state  court  of 
last  resort,  and  thereby  a  second  writ  of  error  to  this  oourt 
would  be  defeated. 

*Both  sides  claim  title  under  acts  of  Congress ;  on  a     r«i*A 
construction  of  these,  and  the  facts  calling  for  construe-     ^ 
tion,  the  controversy  throughout  depends,  and  therefore,  this 
court  has  unrestricted  power  to  adjudge  and  conclude  the 
controversy. 

Plaintiffs  claim  title  under  a  New  Madrid  certificate ;  and 
the  defendant  under  an  act  of  Congress,  granting  to  the  state 
of  Missouri  a  tract  of  four  sections,  to  the  end  of  locating  the 
seat  of  government  on  it;  and  the  principal  question  pre« 
sented  by  the  record  is,  which  party  first  acquired  such  an 
interest  in  the  land  as  will,  by  the  laws  of  Missouri,  support 
an  action  of  ejectment.  The  state  law  provides,  that  those 
claiming  lands  by  ^^New  Madrid  locations,"  may  maintain 
actions  of  ejectment  therefor.  The  location  must,  of  course, 
be  an  appropriation  of  the  land,  and  its  acquisition  by  the 
locator,  with  the  corresponding  right  to  possess  and  enjoy  it, 
as  against  the  United  States ;  and  the  inquiry  arises,  what 
acts  were  required  on  the  part  of  the  locator  to  divest  the 
United  States  of  title  ?  This  depends  on  a  true  construction 
of  the  act  of  February  17,  1815,  for  the  relief  of  the  inhabi- 
tants of  New  Madrid  county,  who  suffered  by  earthquakes* 
John  Baptiste  Delisle  was  one  of  the  sufferers,  and  on  Novem- 
ber 20th,  1817,  a  location  certificate  for  two  hundred  arpens 
was  obtained  from  the  Recorder  of  Land-Titles,  authorizing 
Delisle  to  locate  that  quantity  on  any  of  the  public  lands 
within  Missouri  Territory,  the  sale  of  which  was  authorized 
by  law. 

The  act  declares,  that  such  certificate  having  issued,  the 
location  shall  be  made  on  application  of  the  claimant  by  the 
principal  deputy-surveyor  for  said  Territory,  or  under  his 
direction,  whose  duty  it  shall  be  to  cause  a  survey  thereof  to 
be  made,  and  return  a  plat  of  the  survey  to  the  Recorder  of 
Land-Titles,  together  with  a  notice  in  writing,  designating  the 
tract  or  tracts  thus  located,  and  the  name  of  the  claimant  on 
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whose  behalf  the  same  shall  be  made,  which  notice  and  plat, 
said  recorder  shall  cause  to  be  recorded  in  his  ofBce.  That  it 
shall  be  the  duty  of  the  recorder  to  transmit  a  report  of  claims 
allowed,  and  locations  made,  under  this  act,  to  the  Commis- 
sioner  of  the  General  Land-Office  ;  and  he  shall  deliver  to  the 
party  a  certificate,  stating  the  circumstances  of  the  case,  and 
that  he  is  entitled  to  a  patent,  and  on  which  a  patent  shall 
issue,  &c. 

The  surveyor  was  required  to  make  the  location,  and  sur- 
vey, ^^  on  application  of  the  claimant."  On  this  requirement 
a  practice  naturally  sprun?  up,  of  filing  with  the  surveyor  a 
notice  of  location,  descrioing  the  land  that  the  claimant 
desired  should  be  surveyed  for  him,  and  with  which  request 
the  surveyor  complied,  unless  some  valid  objection  stood  in 
the  way,  and  rendered  a  compliance  improper. 
mjA-]  *The  notice  of  location,  in  this  instance,  was  deliv- 
J  ered  to  the  Surveyor-General  June  2d,  1821,  for  the 
land  in  dispute,  and  is  claimed  as  the  inception  of  title  and 
location  in  fact,  within  the  meaning  of  the  state  law,  author- 
izing ejectments  on  New  Madrid  locations.  That  it  was  the 
mere  act  of  the  party,  not  having  the  assent  of  government, 
must  be  admitted.  The  act  of  Congress  provides,  ^^  that,  in 
every  case  where  such  location  shall  be  made,  according  to 
the  provisions  of  this  act,  the  title  of  the  person  or  persons  to 
the  land  injured  as  aforesaid  shall  revert  to,  and  become  abso- 
lutely vested  in  the  United  States.  A  concurrent  vestiture 
of  title  must  have  occurred.  The  injured  land  must  have 
vested  in  the  United  States  at  the  same  time  that  title  was 
taken  by  the  new  location.  It  was  intended  to  be  an  ex*- 
chan^e  between  the  parties,  and  the  inquiry  arises.  When  did 
the  United  States  take  title?  Was  it  when  application  in 
writing  was  made  by  the  claimant  to  the  surveyor  to  have  his 
land  located  and  surveyed  at  a  particular  place?  The  war- 
rant, or  location  certificate,  issued  from  the  Recorder's  office, 
and  there  it  was  returnable;  there  the  plat  and  certificate 
were  returned  and  recorded;  that  officer  issued  the  patent 
certificate ;  in  that  office  the  law  required  all  official  business 
to  be  transacted,  and  not  in  the  Surveyor's  office.  That  the 
notice  of  location,  and  plat,  and  certificate  were  recorded  in 
the  Surveyor's  office  is  true,  and  it  was  proper.  It  was  not 
done,  however,  to  the  end  of  furnishing  evidence  of  title  to 
the  claimant,  but  to  have  evidence  there  to  show  that  the  land 
was  appropriated  according  to  the  New  Madrid  act,  and  for 
the  convenience  of  the  Surveyor's  department.  The  plain 
meaning  of  the  law  is  as  above  stated,  nor  can  its  import  be 
changed  by  the  practice  pursued  in  the  Surveyor's  office' 
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there  the  claimant  could  not  go  for  record  evidence  of  his 
location,  binding  the  United  States  to  an  exchange  of  lands. 
He  could  only  refer  to  the  Recorder*s  o£Qce.  And  what  was 
the  character  of  the  evidence  he  had  to  rely  on  there?  His 
entry  was  to  be  made  by  the  principal  Surveyor,  or  under  his 
direction.  It  was  to  consist  of  a  plat  of  survey,  and  a  certifi- 
cate describing  the  land,  with  the  name  of  the  claimant  for 
whom  the  location  by  survey  was  made.  This  return  the 
Recorder  had  to  examine,  pass  upon,  and  record ;  if  the  looar 
tion  and  survey  had  been  properly  made,  then  the  United 
States  assented  to  the  exchange,  and  not  until  then. 

The  danger  of  allowing  a  claimant  to  locate  a  floating  war- 
want  at  his  own  discretion,  threatened  the  country  with  evils 
that  had  afflicted  some  of  the  elder  states.  It  would  have 
been  certain  to  produce  conflict  of  claims  for  the  same  land, 
to  a  material  extent,  and  been  contrary  to  a  settled  policy  of 
the  United  States  in  disposing  of  the  public  lands,  which  was 
to  avoid  such  conflict ;  *and,  therefore,  the  act  of  1816  rmnfi 
rested  the  power  of  locating  the  claim  in  the  principal  ^ 
Surveyor  of  the  Territory. 

We  expressed  our  opinion  as  to  what  was  a  location  of  a 
New  Madrid  claim  in  the  case  of  Bagnell  v.  Broderiek^  (18 
Pet.,  486,)  thirteen  years  ago ;  and  did  so  again  in  Barry  v. 
Gamble^  (8  How.,  61,)  in  1846,  nor  would  we  have  said  any 
thing  further  on  the  subject  but  for  the  division  of  opinion  in 
the  Supreme  Court  of  Missouri,  which  seems  to  call  in  ques- 
tion the  opinion  expressed  in  the  cases  referred  to,  as  we 
undeinstand  the  proceeding  there,  on  the  ground  that  such 
expression  of  opinion  was  not  necessary  to  arrive  at  the  deci- 
sions then  made. 

A  second  question  on  the  merits  arises  on  the  defendant's 
title,  and  is  so  connected  with  the  one  just  discussed,  that  the 
principles  governing  it  must  be  settled  before  a  legal  conclu- 
sion can  be  arrived  at  which  will  govern  the  controversy. 

On  the  6th  of  March,  1820,  Congress  provided  by  law  for 
the  admission  of  the  then  Missouri  Territory  as  a  state  of  the 
Union,  and  among  numerous  other  regulations  to  aid  the  new 
state  on  coming  in,  it  was  enacted,  *^  that  four  entire  sections 
of  land  be,  and  the  same  ai*e  hereby  granted  to  the  said  state, 
for  the  purpose  of  fixing  the  seat  of  government  thereon ; 
which  said  section  shall,  under  the  direction  of  the  legislature 
of  said  state,  be  located,  as  near  as  may  be,  in  one  body,  at 
any  time,  in  such  townships  and  ranges  as  the  legislature 
aforesaid  may  select,  on  any  of  the  public  lands  of  the  United 
States :  Provided,  that  such  locations  shall  be  made  prior  to 
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the  public  sale  of  the  lands  of  the  United  States  suirounding 
such  location. 

To  secure  the  benefits  of  this  donation  the  following  steps 
were  taken  by  the  state  of  Missouri : 

1.  An  ordinance  adopted  by  the  convention  convened  to 
form  a  constitution  on  the  19th  of  July,  accepting  the  grant 
of  land. 

2.  An  act  of  the  Legislature  of  the  state  providing  for  the 
location  of  the  permanent  seat  of  government,  approved  16th 
November,  1820.  This  act  appoints  commissioners  to  settle  a 
site  for  the  permanent  seat  oi  government,  and  requires  them 
to  make  their  report  at  the  next  session  of  the  General 
Assembly  of  said  state. 

5.  An  act  supplementary  to  the  foregoing  act,  approved 
28th  June,  1821.  This  act  further  extends  the  time  of  mak- 
ing their  report  until  the  next  session. 

4.  A  joint  resolution,  also  approved  28th  June,  1821,  requir- 
ing the  Governor  of  the  state  to  notify  the  Surveyor-General 
for  the  states  of  Illinois  and  Missouri,  and  also  the  Register  of 
the  Land  Office  in  which  the  lands  are  selected,  that  the  com- 
missioners appointed  for  that  purpose  ^^have  selected  the 
fractional  sections  six,  seven,  and  eight,  the  entire  sections 
*761  ^^^^^^^  <^d  eighteen,  *and  so  much  of  the  north 
-^  part  of  sections  nineteen  and  twenty  as  will  make  four 
sections  in  fractional  township  forty-four  south  of  the  Missouri 
River,  in  range  No.  11  west,  fifth  principal  meridian ;  and 
that  he  request  the  said  Surveyor  and  Register  to  withhold 
the  same  from  sale  or  location,  until  the  General  Assembly 
determine  whether  said  selection  be  accepted  by  said  state." 

6.  An  act  of  the  General  Assembly,  entitled  ^^  An  act  fixing 
the  permanent  seat  of  government,"  approved  81st  December, 
1821,  the  first  section  of  which  accepts  the  land  above  des- 
cribed for  the  use  and  benefit  of  said  state.  The  second  sec- 
tion provides  for  the  laying  out  of  a  town  thereon,  and  the 
third  section  requires  the  Governor  to  notify  the  Surveyor- 
General  of  the  acceptance  of  said  land  by  the  General  Assem- 
bly, for  the  permanent  seat  of  government,  by  transmitting  to 
him  an  authenticated  copy  of  said  act. 

6.  Also  an  act  of  the  General  Assembly,  entitled  **An  act 
supplementary  to  the  act  fixing  the  permanent  seat  of  govern- 
ment," approved  11th  January,  1822.  This  act  provides  for 
the  laying  out  of  a  town  on  the  land  selected,  authorizes  the 
sale  of  the  lots  in  said  town,  and  prescribes  the  terms  of  said 
sale,  and  requires  the  commissioners  to  make  a  report  of  their 
acts  in  this  respect  to  the  next  General  Assembly.  It  fur- 
ther provides  that  ^^  any  proposals  made  by  any  person  or  per- 
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sons  haying  claim  to  any  part  of  the  said  land,  selected  for  the 
permanent  seat  of  government,  in  order  that  any  claim  or 
claims  may  be  adjusted,  shall  by  said  commissioners  be  com- 
municated to  the  General  Assembly." 

These  proceedings  took  place  before  the  surrounding  lands 
Were  ofiPered  at  public  sale. 

First,  it  is  insisted  *'*'  that  the  location  was  void  because 
there  never  was  any  communication  made  by  any  person  for 
the  state  of  Missouri  to  any  officer  of  the  United  States  hay- 
ing power  to  grant  an  application  for,  or  aUow  any  location 
of,  said  lands;  and  that  such  location  should  have  been 
entered  and  recorded  in  the  Register's  office  of  the  local  land 
district." 

The  land  was  granted,  by  the  act  of  1820 ;  it  was  a  present 
grants  wanting  identity  to  make  it  perfect ;  and  the  legislature 
was  vested  with  full  power  to  select,  and  locate  the  land ;  and 
we  need  only  here  say,  what  was  substantially  said,  by  this 
court,  in  the  case  of  RiUherfard  v.  Q-reetCs  HeirSj  (2  Wheat., 
196,)  that  the  act  of  1820  vested  a  title  in  the  state  of  Mis- 
souri, of  four  sections ;  and  that  the  selection  made  by  the 
state  legislature  pursuant  to  the  act  of  Congress,  and  the 
notice  given  of  such  location  to  the  Surveyor-General,  and  the 
Register  of  the  local  district  where  the  land  lay,  gave  preci- 
sion to  the  title,  and  ^attached  to  it  the  land  selected,  r^mm 
The  United  States  assented  to  this  mode  of  proceeding ;  I- 
nor  can  an  individual  call  it  in  question. 

It  is  insisted,  in  the  next  place,  that  the  location  was  void, 
because  fractional  sections  were  selected,  to  make  the  quantity 
of  2560  acres,  embraced  by  the  grant ;  that  the  law  granted 
entire  sections,  in  a  square  form,  and  intended  to  exclude  frac- 
tional parts  of  sections ;  and  as  this  controversy  involved  a 
fraction,  no  title  was  taken  by  the  state  of  Missouri. 

This  objection  is  plausible,  hut  we  think  unsound.  The 
whole  quantity  was  to  be  selected  in  one  body  as  near  as 
might  be ;  the  object  of  the  grant  was  a  city  site  for  a  great 
political  purpose ;  that  the  seat  of  government  would  be  estab- 
lished on  the  Missouri  River  was  almost  certain,  a  fact  that 
could  not  have  been  overlooked  by  Congress.  To  a  metropo- 
lis, the  river  front  was  absolutely  necessary.  If  the  land  was 
selected  adjoining  the  river,  fractions  must  of  necessity  be 
taken ;  and  therefore,  the  act  of  Congress  cannot  be  construed 
in  the  restricted  sense  contended  for  without  violating  a  lead- 
ing object  of  grantor  and  grantee ;  nor  does  it  seem  to  have 
entered  the  mind  of  either,  that  a  selection  of  fractions  vio- 
lated the  terms  of  the  grant.  From  first  to  last,  for  nearly 
thirty  years^  has  the  gmntur  acquiesced ;  nor  do  we  think  that 
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the  validity  of  the  selection  can  be  called  in  question  by  an 
objection  never  set  up  by  the  United  States. 

The  next  inquiry  is,  as  to  the  date  when  the  land  selected 
attached  to  the  grant.  June  28,  1821,  the  Governor  of  Mis- 
souri notified  the  Surveyor-General  of  the  fact,  that  the  land 
had  been  located  by  the  commissioners,  and  awaited  the  action 
of  the  Legislature ;  and  on  the  Slst  day  of  December,  1821, 
the  land  was  accepted  by  the  Legislature ;  the  same  act  pro- 
vides for  laying  off  a  town  and  the  establishment  of  the  seat 
of  government  thereon.  And  as  the  commissioners  had  power 
to  locate,  and  did  so,  subject  only  to  legislative  sanction  of 
their  report,  and  that  report  was  sanctioned,  our  opinion  is 
that  the  acts  were  concurrent,  and  that  the  title  refers  to  the 
first  act ;  and,  therefore,  that  the  state  took  title  from  the  28th 
of  June,  1821,  when  the  Surveyor-General  was  notified  that 
the  location  had  been  made.  We  state  this  as  matter  of  prin- 
ciple, held  in  the  case  of  Landes  v.  Brant^  decided  at  last 
term.  It  is  not  material,  however,  whether  the  date  be  the 
28th  of  June,  or  Slst  of  December,  1821,  when  the  Legislature 
acted.  Delisle's  location  by  survey,  was  filed  and  recorded, 
in  the  Recorder's  office,  February  11,  1822 ;  this  is  the  first 
evidence  of  its  legal  existence  appearing  of  record,  and  on  that 
day  it  took  date.  It  follows,  that  the  legal  title  of  Missouri, 
is  elder  than  the  equitable  title  set  up  under  Delisle's  claim. 
This  was  in  effect  the  opinion  of  the  court  below,  as  appears 
*781  ^^  ^  refusal  to  give  the  4th,  6th,  6th,  7th,  8th,  *9th, 
J  10th,  11th,  and  12th  exposition  of  the  law  demanded 
by  the  plaintiffs ;  and  with  which  opinion  we  concur. 

The  next  question  raised  and  decided  by  the  state  courts 
appears  by  the  following  exposition  of  the  law,  pronounced  at 
the  request  of  the  defendant,  and  on  which  the  judgment  also 
proceeded : 

^  If  John  B.  Delisle,  who  was  the  owner  of  the  land  in  the 
County  of  New  Madrid,  in  lieu  of  which  the  certificate  No. 
847  was  is8ued,  until  the  year  1842,  knew  nothing  of  the  issu- 
ing or  existence  of  said  certificate,  nor  of  notice,  survey,  or 
patent  given  in  evidence  by  the  plaintiffs,  and  never  assented 
to  the  same  prior  to  that  date ;  and  if,  prior  to  that  date,  the 
four  sections  of  land  mentioned  in  the  fourth  proposition  of 
the  sixth  section  of  the  act  of  Congress,  approved  March  6th, 
1820,  had  been  located  under  the  direction  of  the  Legislature 
of  this  state  upon  the  premises  in  question,  then  no  title 
passed  to  the  said  Delisle,  in  or  to  said  premises,  as  against 
the  state  of  Missouri." 

The  evidence  shows,  that  all  the  steps  taken  for  the  pur- 
pose of  obtaining  a  grant  of  land  from  the  United  States,  in 
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lieu  of  land  owned  by  John  B.  Delisle,  lying  in  New  Madrid 
county,  and  which  had  been  injured  by  earthquakes,  were 
taken  by  Langham  and  Hempstead,  or  at  their  instance,  they 
representing  themselves  to  be  the  legal  representatives  of 
Delisle,  and  without  the  consent,  knowledge,  or  authority  of 
Delisle,  and  that  what  was  done  by  them  in  his  name  did  not 
receive  his  sanction  or  assent  until  the  year  1842.  But  it  is 
insisted  that  the  law  will  imply  his  assent,  as  the  grant  was 
beneficial  to  him.  This  might  be  a  safe  implication  if  the 
ffrant  had  been  a  pure  donation  unaccompanied  with  any  con- 
oition ;  but  such  is  not  the  fact.  The  act  of  Congress  for  the 
relief  of  the  inhabitants  of  New  Madrid  county,  whose  lands 
had  been  materially  injured  by  earthquakes,  provides  that, 
where  locations  are  made  under  the  act,  the  title  of  the  indi- 
vidual to  the  land  injured  shall  revert  to,  and  become  abso- 
lutely vested  in,  the  United  States.  Instead,  therefore,  of  its 
being  a  pure  donation  on  the  part  of  the  government,  it  was  a 
profi^red  barter  or  exchange  of  lands  by  legislative  enactment. 
Where  the  value  of  the  land  in  New  Madrid  had  been  entirely 
destroyed,  it  might  be  regarded  as  a  donation  of  other  land  to 
the  individual  owner ;  but  where  that  was  not  the  case,  it 
could  not  be  so  considered.  Now,  it  is  a  well  known  fact, 
that  much  of  the  land  exchanged  with  the  government  under 
this  law  is  this  day  of  more  intrinsic  value  than  the  land 
located  in  lieu  thereof.  Where  this  is  the  case,  the  govern- 
ment, instead  of  making  a  donation,  has  driven  a  profitable 
bargain.  But  the  government  is  not  chargeable  with  any 
*wrong  in  this  transaction,  because  the  owners  of  land  r^na 
in  New  Madrid  were  not  compelled  to  accept  the  pro-  ^ 
visions  of  the  act ;  if  they  did  so,  it  was  a  voluntary  act  on 
their  part,  and  their  assent  should  be  evidenced  by  some 
affirmative  act  done  by  them. 

There  is,  however,  in  this  case,  no  ground  for  implication. 
All  presumption  of  assent  is  utterly  excluded  by  the  evidence 
of  Delisle  himself,  who  states  that  he  was  wholly  ignorant  of 
the  existence  of  the  act  of  Congress  on  that  subject  until  the 
year  1842.  He  could  not  be  divested  of  his  land  in  New 
Madrid  until  he  assented  to  the  exchange,  and  he  could  give 
no  assent  until  he  was  informed  of  the  act  of  Congiess  making 
provision  for  those  whose  land  had  been  injured.  The  title, 
then,  to  the  land  in  New  Madrid  remained  in  Delisle  up  to 
the  year  1842,  when  he  assented  to  what  had  been  done  by 
Langham  and  Hempstead  in  his  name ;  and,  as  Congress  only 
intended  to  grant  ottier  land  on  condition  that  the  title  to  the 
land  injured  should  revert  to,  and  vest  in  the  government,  no 
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title  could  pass  to  Delisle  until  1842,  prior  to  which  time  the 
state  of  Missouri  had  acquired  title  to  the  land  in  controversy. 

It  is  proper  to  remark  that,  on  the  last  ground  of  defense, 
we  have  adopted  the  views,  in  part,  expressed  by  one  of  the 
judges  of  the  Supreme  Court  of  Missouri,  whose  opinion  is 
found  in  the  record. 

Our  conclusion  is  that,  on  both  grounds  of  defense,  the  state 
courts  expounded  the  law  applicable  to  the  facts  correctly^ 
and  that  therefore  the  judgment  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  state  of  Missouri, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is,  hereby  affirmed,  with  costs. 


<••»» 


John  L.  Habbis,  strBviviNo  partner  op  Rowan  and 

Habbis,  v.  Hibam  G.  Ritnnels. 

Where  a  defendant,  when  saed  upon  a  note,  set  up,  as  a  defense,  that  the  note 
was  given  for  an  Illegal  consideration,  the  whole  statute  must  be  examined 
in  order  to  discover  whether  or  not  the  legislature  intended  to  prevent  courts 
of  justice  from  enforcing  contracts  relating  to  the  act  prohibited. 

i^wv^    *Where  a  statute  prohibits  an  act  or  annexes  a  penalty  to  its  commis* 

^^^  sion,  it  is  true  that  the  act  is  made  unlawful,  but  it  does  not  follow 
that  the  unlawfulness  of  the  act  was  meant  by  the  legislature  to  avoid  a 
contract  made  in  contravention  of  it.^ 

Where  a  statute  is  silent,  and  contains  nothing  from  which  the  contrary  can 
properly  be  inferred,  a  contract  in  contravention  of  it  is  void.  But  the  whole 
statute  must  be  examined  in  order  to  decide  whether  or  not  it  does  contain 
any  thing  *'  from  which  the  contrary  can  be  properly  inferred."  ^ 

^  While  it  Lb  true  that  penal  laws  This  intention  should  be  searched  out 

most  be  construed  strictly,  and  never  and  followed.    The  EnierprUe^  w^a: 

extended  by  implication,  Ferrett  v.  United  States  v.    Wimi,  supra.    All 

AtwUlj  1  Blatchf.,  151;  Stimpson  v.  the  provisions   should  be  construed 

Pond,  2  Curt.,  502;  United  StoAes  v.  together.  The  Harriet,  1  Story,  251: 

8tarr,    Hempst.,    469;    Andrews   v.  and  in  cases  of  doubt  the  penalty  will 

United  States^  2  Story,  203;  yet  they  not  be  inflicted.  The  Enterprise,  supra. 

are  not  to  be  so  strictly  construed  as  to  'A  promise  to  do  what   the  law 

defeat  the  obvious  intention  of  the  forbids,  is  void,  whether  the  act  pro- 

l^islature.     The  Enterprise,  1  Paine,  posed  to  be  done  be  malum  in  se  or 

%i:    United  States  v.    Wiltberger,  5  malum   prohibitum.     Bank    qf  the 

Wneat.,  76;   American   Fur  Co,  v.  United  States  v.  Owens,  2  Pet,  527; 

United  States,  2  Pet..  358;    United  Marshall  v.  Baltimore  Ac.  B.  B.  Co., 

States  V.  Morris,  14  Id.,  464;  United  16    How.,   334;    Milne   v.  Huber,    3 

States  y.  >Kinn,  8  Sumn.,  209;  United  McLean,  212;  Seudder  v.  Andrews, 

Htates  V.  Athens  Armory,  35  Ga.,  344.  2  Id.,  464;  Craig  v.  Missouri,  4  PeL 

84 


i 


l)£C£ttBElt  tEftlC,  1861.  80 

ifc  I  «■■  ■       ■  «  ■     I     ,- -    ■  ■    .  I 

Hairis  o.  Bnimels. 

Thnty  wh«re  »  statate  of  Hiaaiasippi  declared  that  slaves  should  not  be  brought 
into  the  state  without  a  previous  certificate  signed  by  two  freeholders,  with 
a  certificate  of  the  clerk  of  the  county  from  which  they  came,  certifying  that 
the  signers  were  respectable  freeholders;  and  slaves  were  brought  in  without 
such  certificate  aitd  sold,  the  contract  is  not  void,  but  the  purchaser  must 
pay  his  note  given  for  the  purchase-money. 

Otner  parts  of  the  statute  indicate  that  the  legislature  did  not  intend  to  declare 
the  contract  void;  as,  for  example,  a  part  in  which  a  fine  it  imposed  upon 
the  buyer  and  also  upon  the  seller.* 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

The  action  was  originally  brought  by  Rowan  &  Harris  upon 
the  following  note.  Rowan  having  died  during  the  suit,  it 
was  prosecuted  by  Harris,  the  surviving  partner.  It  will  be 
perceived  that  the  action  was  by  the  indorsees  against  the 
indorser. 

Dollars  8,671.881. 

On  or  before  tne  first  day  of  March,  eighteen  hundred  and 
forty,  I  promise  to  pay  H.  G.  Runnels,  or  order,  eighty-six 
hundred  and  seventy-one  88^  dollars,  negotiable  and  payable 
at  the  Planters'  Bank,  Natchez,  Miss.,  value  received,  this 
7th  December,  1887. 

G.  W.  Adams. 

(^Indorsed,') 

For  value  received,  I  transfer  and  assign  over  to  Rowan  & 
Harris  the  within  note  of  $8,671.88^^;  said  note  is  secured  by 

411;  Martin  ▼.  BarUno  Iron  Works,  statute  is  alike  applicaMe  to  alL    The 

86  Ga.,  320.    If  the  statute  simply  proper  course  in  all  cases  is  to  adopt 

prohibits  an  act  without  inflicting  a  that  sense  of  the  words  which  best 

penalty  for  the  doing  of  it,  a  contract  harmonizes  with  the  context,  and  pro- 

in  contravention  of  the  statute  is  void,  motes  in  the  f  uUest  manner  the  policy 

Bortwell  v.  Hughes,  1    Curt.,    244;  and  objects  of  the  legislature.    The 

iJayden  ▼.  DaHs,   3   McLean,  276.  rule  of  strict  construct&n  is  not  viola- 

What  is  implied  in  a  statute,  is  as  ted  by  permitting  the  words  of  the 

much  a  part  of  it,  as  what  is  ex-  statute  to  have  their  full  meuiing,  or 

pressed.     United   Statea  v.  Btibbitt  the  more  extended  of  two  meanixiffs, 

1   Black,  61;    Gelpcke   y.  Dubuque,  as  the  wider  popular  instead  of  the 

1  Wall.,  220.  more  narrow  technical  one;  but  the 

*  The  rule  that  penal  statutes  must  words  should  be  taken  in  such  a  sense, 

be  construed  strictly  **  does  not  exclude  bent  neither  one  way  nor  the  other,  as 

the  application  of  common  sense  to  will  best  manifest  the  legislative  in- 

the  terms  made  use  of  in  the  act  in  tent."     United  States  v.  HartwelLQ 

order  to  avoid  any  absurdity,  which  Wall.,  396.    See  also  Gold  Mining  Co, 

the  legislature  ought  not  to  be  pre-  v.  National  Bank,  6  Otto,  641;  Na- 

sumed  to  have  intended.    When  the  tionaX  Bank  v.  Matthews,  8  Id.,  627; 

words  are  general  and  include  various  Dowell  v.  Apvlegate,  7  Fed.  Bep., 

classes  of  persons,  there  is  no  authority  883;   8.  o.  7  Sawy.,  286;  Moore  v. 

which  would  justify  a  court  in  restrict-  Clopton,    22   Ark..    128;    Deans   T. 

ing  them  to  one  class  and  excluding  McLendon,   30   Miss.,    860;    Tod  T» 

others,    where   the   purpose   of   the  Wick,  36  Ohio  St.,  880. 
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mortgage  on  lands,  of  record  in  Boliyar  county,  Miss.,  and  I 
vest  in  said  Rowan  &  Harris  the  right  to  control  said  morlr 

gage. 

Given  under  my  hand  this  22d  July,  1888.   .* 

H.  O.  Runnels. 

Rowan  &  Harris. 

Before  stating  the  pleas  of  the  defendant,  it  is  proper  to 
refer  to  a  statute  of  Mississippi,  passed  in  1862.  (Howard  & 
Hutch.  Dig.,  165.) 

Seel,  Describes  who  are  slaves;  such  as  are  brought  in 
pursuant  to  law,  &c. 

Sec.  2.  Slaves  may  be  brought  in,  except  convicts. 

Sec.  3.  No  person  shall  bring  in  or  hold  convicts. 
*8n  *Sec.  4.  Slaves  not  to  be  brought  in  without  a  pre- 
-'  vious  certificate,  signed  by  two  respectable  freeholders 
in  the  county  and  state  from  which  the  slaves  were  brought, 
and  signed  and  acknowledged  before  the  clerk  of  said  county, 
and  certified  by  the  clerk  that  the  persons  whose  signatures 
were  affixed  thereto  were  respectable  freeholders  of  the 
county  and  neighborhood  where  they  resided,  containing  a 
particular  description  of  the  stature  and  complexion  of  such 
slaves,  together  with  the  names,  ages,  and  sex  of  the  same ;  and 
furthermore,  that  the  slaves  therein  mentioned  and  described 
had  not  been  guilty  or  convicted  of  murder,  burglary,  or  arson, 
or  felony,  within  the  knowledge  or  belief  of  such  freeholders. 

Sec.  6.  The  seller  shall  register  the  certificate  in  the 
Orphans'  Court,  and  swear  that  he  believes  it  to  be  true. 

Sec.  6.  Seller  or  purchaser,  contrary  to  this  act,  shall  pay 
one  hundred  dollars  for  every  slave  so  sold  or  purchased. 

To  the  declaration  of  the  plaintiff.  Runnels  plead  three 
pleas,  viz.,  the  general  issue  of  rhon  assumpsit  and  two  special 
pleas.  The  conclusion  of  one  of  these  pleas  will  show  the 
nature  of  both.  "And  the  defendant  avers,  that  the  said 
plaintiffs  had  not,  previously  to  the  importation  of  the  slaves, 
sold  as  aforesaid  to  the  said  defendant,  and  had  not  previously 
to,  nor  at  the  time  when  the  said  slaves  were  sold  to  this  defen- 
dant, obtained  a  certificate  signed  by  two  respectable  free- 
holders in  the  county  of  the  state  of  Virginia,  from  which 
said  slaves  were  brought,  and  signed  or  acknowledged  before 
the  clerk  of  said  county,  in  the  state  of  Virginia,  and  certified 
by  said  clerk,  that  the  persons  whose  signatures  were  affixed 
thereto  were  respectable  freeholders  of  the  county  and  neigh- 
borhood where  they  resided,  containing  a  particular  descrip- 
tion of  the  stature  and  complexion  of  such  slaves,  together 
with  the  names,  ages,  and  sex  of  the  same ;  and  furthermorei 
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that  the  slaves  therein  mentioned  and  described  had  not  been 
guilty  or  convicted  of  murder,  burglary,  or  arson,  or  felony, 
inthin  the  knowledge  or  belief  of  such  freeholders,  in  the  said 
state  of  Virginia ;  and  so  this  defendant  says,  that  the  sale  of 
said  slaves  to  him  was  illegal  and  void,  and  the  transfer  and 
indorsement  made  bv  him  of  the  note  in  the  declaration  was 
also  illegal  and  void,  and  this  he  is  ready  to  verify ;  where- 
fore, &c." 

The  plaintiff  joined  issue  upon  the  first  plea,  and  demurred 
to  the  two  special  pleas.  Upon  the  trial,  the  court  below 
overruled  the  demurrers,  and  gave  judgment  for  the  defen- 
dant. Whereupon,  the  plaintiff  brought  the  case  up  to  this 
court  by  writ  of  error. 

It  was  argued  by  Mr.  Nelson^  for  the  plaintiff  in  error,  and 
by  Mr,  Howard  for  the  defendant. 

*Mr.  Nehon  contended  that  the  Statute  of  Mississippi  [*8& 
was  a  mere  police  regulation,  the  non-observance  of 
which  did  not  avoid  the  contract,  and  cited  the  following 
cases :  Faikney  v.  ReynouB^  4  Burr.,  2069 ;  Petrie  v.  Rannay^ 
8  T.  R.,  418 ;  Farmer  v.  Russell  and  another^  1  Bos.  &  P., 
296 ;  Simpson  v.  Bloss^  7  Taunt.,  246 ;  Johnson  and  others  v. 
Hudson^  11  East,  180 ;  Armstrong  v.  Toler^  11  Wheat.,  259 ; 
Graves  v.  Slaughter^  15  Pet.,  449 ;  and  Story  Confl.  of  Laws, 
pp.  205-209.  The  act  of  Mississippi  of  the  18th  June,  1822, 
How.  &  Hutch.  Dig.,  156 ;  Hutch.  Miss.  Code,  618. 

Mr,  Howard  contended,  that  contracts  contrary  to  laws  or 
public  policy  are  void  and  will  not  be  enforced. 

Craig  v.  State  of  Missouri^  4  Pet.,  426 ;  Hvwb  v.  Knieker" 
hacker,  5  Johns.  (N.  Y.),  827 ;  Sharp  v.  Teese,  4  Halst.  (N.  J.), 
852;  Marchant  v.  Evans,  8  Taunt.  142;  Stephens  v.  Robinson, 
2  Cromp.  &  J.,  209;  Spurgeen  v.  McElwain,  6  Ohio,  442; 
Belding  v.  Pitkin,  2  Cai.  (N.  Y.),  147 ;  Fales  v.  Mayberry,  2 
Gall.,,  560 ;  Qriswold  v.  Waddington,  15  Johns.  (N.  Y.),  87 ; 
16  Id.,  488. 

They  are  void  whether  so  declared  by  the  statute  or  not. 
It  is  sufBcient  that  they  are  forbidden,  or  contrary  to  law  or 

Sublic  policy.  Yates  v.  Williams,  5  Ark.,  684 ;  JSberman  v* 
teitzel,  1  Watts  &  S.  (Pa.),  181. 
Where  a  thing  is  not  absolutely  prohibited,  but  permitted 
to  be  done  in  a  particular  manner,  and  prohibited  in  any 
other,  contracts  are  not  valid  made  in  violation  of  the  pre- 
scribed method.  This  was  settled  in  the  celebrated  case  of 
Law  V.  Hodson,  11  East,  800,  which  was  au  action  to  recover 
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the  price  of  brick  which  did  not  conform  to  the  size  prescribed 
by  the  statute.  Like  the  Mississippi  law  of  1822,  it  did  not 
declare  contracts  void,  but  contained  a  prohibition  under  pen- 
alty. To  the  same  effect  is  Little  v.  Poole^  9  Barn.  &  C,  192 ; 
JForater  v.  Taylor^  5  Barn.  &  Ad.,  887 ;  T}/9on  v.  Thomas^  1 
MoGl.  &  Y.,  119 ;  Langtan  v.  Hughes^  1  Mau.  &  Sel.,  59S ; 
Bcmk  U:  S.  y.  Owens,  2  Pet.,  587. 

It  was  decided  in  Massachusetts,  that  ^^  no  action  lies  on  a 
pFomissory  note,  the  consideration  whereof  was  the  sale  of 
shingles,  not  of  the  size  prescribed  by  the  statute."  Wheeler 
Y.  lUeseU,  17  Mass.,  258. 

No  action  can  be  maintained  for  leather  not  stamped  as 
required  by  law ;  Ulkins  v.  Parkhurst,  17  Vt.,  106 ;  DeBegme 
V.  Armisteady  10  Bing.,  107 ;  Cope  v.  Rowland,  2  Mees.  &  W., 
149.  The  last  case  decides,  that  business  by  a  broker  without 
license  is  illegal,  and  that  he  cannot  recover  for  his  services. 

^88]  *Mr.  Justice  WAYNE  delivered  the  opinion  of  the 
court. 

It  is  said  that  the  note  sued  upon  in  this  case,  was  given  for 
an  illegal  consideration. 

The  illegality  alleged  is,  that  the  plaintiff  brought  slaves 
into  the  state  of  Mississippi  as  merchandise,  in  contravention  of 
the  statute  regulating  the  importation  of  them,  and  sold  them 
to  the  defendant,  for  which  the  note  was  given  in  payment. 
It  is  admitted  by  the  plaintiff's  demurrer  to  the  defendant's 
special  plea,  that  they  were  so  brought  and  sold.  The  court 
overruled  the  demurrer  and  gave  judgment  for  the  defendant. 
The  cause  is  before  this  court  upon  a  writ  of  error  sued  out 
by  the  plaintiff.  The  law  making  contracts,  in  contravention 
fA  statutes,  irrecoverable  by  suit,  will  be  fii*st  stated  and  after- 
wards applied  to  this  case. 

There  is  no  doubt  that  assumpsit  cannot  be  sustained  upon 
a  oontract  which  has  not  a  sufficient  consideration.  It  must 
not  be  illegal,  of  an  immoral  tendency,  or  contrary  to  sound 
policy.  Tne  common  law  maxims  are  ex  turpi  eathsd,  non 
oritur  actio — ex  dolo  malo  non  oritur  actio.  It  prohibits  every 
thing  which  is  unjust  or  contra  bonos  mores.  The  object  of  all 
law  is  to  repress  vice  and  to  promote  the  general  welfare  of 
society;  and  it  does  not  give  its  assistance  to  a  person  to 
enforce  a  demand,  originating  in  his  breach  or  violation  of  its 
principles  and  enactments.  Contracts  in  violation  of  statutes 
are  void ;  and  they  are  so  whether  the  consideration  to  be 
performed  ox  the  act  to  be  done  be  a  violation  of  the  statute. 

A  statute  may  either  expressly  prohibit  or  enjoin  an  act,  or 
il  may  impliedly  prohibit  or  enjoin  it,  by  affixing  a  penalty  to 
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the  performance  or  omission  thereof.  It  makes  no  differenoe 
whether  the  prohibition  be  expressed  or  implied.  In  either 
case,  a  contract  in  violation  of  its  provisions  is  void.  The  rule 
is  certain  and  plain.  The  practice  under  it  has  been  other 
wise.  The  decisions  in  the  English  courts  have  been  fluctu- 
ating and  counteracting.  Those  in  the  courts  of  our  states 
have  followed  them  without  much  discrimination.  No  one 
can  read  any  one  of  the  recent  elementary  treatises  upon  con- 
tracts without  noticing  the  differences  of  opinion  among  judges 
as  to  the  operation  of  the  rule.  Showing,  however,  as  they 
do,  the  history  of  these  differences,  they  may  lead  to  more 
conformity  of  judicial  opinion  hereafter  in  this  respect. 

The  character  of  these  differences  will  be  seen  by  noticing 
one  of  them.     Others  might  easily  be  made. 

Within  a  few  years  we  were  told,  in  the  English  Reports  and 
seemingly  to  us  with  a  good  reason,  that  the  rule  which  avoids 
a  contract  made  in  contravention  of  a  statute,  did  not  apply  to 
statutes  made  for  the  protection  of  the  revenue  only.  That  the 
non-observance  of  excise  regulations  will  not  avoid  a  contract 
•in  respect  of  their  subject-matter,  if  it  be  not  accom-  p^g^ 
panied  with  fraud,  although  a  penalty  attaches.  Johnr  ^ 
son  V.  Hudson^  11  East,  180 ;  Braton  v.  Ihinean^  10  Barn.  &  C^ 
98 ;  Hodgson  v.  Temple^  5  Taunt.,  181.  And  that  it  was  always 
to  be  applied,  when  the  statute  was  made  for  the  protection 
of  the  public  from  moral  evils,  or  from  those  which  we  know 
from  experience  that  society  must  be  guarded  from  by  preven- 
tive legislation.  Such  was  received  as  the  law  by  the  courts 
in  England  and  in  our  states,  and  cases  were  ruled  in  both 
accordingly ;  but  afterwards,  with  only  a  few  years  interven- 
ing. Baron  Parke,  a  distinguished  judge,  truly  said,  in  Cope  v. 
Rowland^  (2  Oromp.  M.  &  R.,  157,)  ^^  Notwithstanding  some 
dicta  apparently  to  the  contrary,  if  the  oontraot  be  rendered 
illegal,  it  can  make  no  difference,  in  point  of  law,  whether  the 
statute  which  has  made  it  so  has  in  view  the  protection  of  the 
revenue  or  any  other  object."  Such  we  believe  to  be  now  the 
rule  in  England,  but  with  many  exceptions,  made  upon  dis- 
tinctions very  difficult  to  be  understood  consistently  with  the 
rule ;  so  much  so,  that  we  have  concluded,  before  the  rule  can 
be  applied  in  any  case  of  a  statute  prohibiting  or  enjoining 
things  to  be  done,  with  a  prohibition  and  a  penalty,  or  a 
penalty  only  for  doing  a  thing  which  it  forbids,  that  the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or 
not  the  makers  of  it  meant  that  a  contract  in  contravention  of 
it  should  be  void,  or  that  it  was  not  to  be  so.  In  other  words, 
whatever  may  be  the  structure  of  the  statute  in  respect  to 
prohibttioii  and  penalty,  or  penalty  alone,  that  it  is  not  to  be 
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taken  for  granted  that  the  legislature  meant  that  contracts  in 
contravention  of  it  were  to  oe  void,  in  the  sense  that  they 
were  not  to  be  enforced  in  a  court  of  justice.  In  this  way  the 
principle  of  the  rule  is  admitted,  without  at  all  lessening 
its  force,  thoueh  its  absolute  and  unconditional  application  to 
every  case  is  aenied.  It  is  true  that  a  statute,  containing  a 
prohibition  and  a  penalty,  makes  the  act  which  it  punishes 
unlawful^  and  the  same  may  be  implied  from  a  penalty  with- 
out a  prohibition ;  but  it  does  not  follow  that  the  unlawful- 
ness of  the  act  was  meant  by  the  legislature  to  avoid  a  contract 
made  in  contravention  of  it.  When  the  statute  is  silent,  and 
contains  nothing  from  which  the  contrary  can  be  properly 
inferred,  a  contract  in  contravention  of  it  is  void. 

It  is  not  necessary,  however,  that  the  reverse  of  that  should 
be  expressed  in  terms  to  exempt  a  contract  from  the  rule. 
The  exemption  may  be  inferred  from  those  rules  of  interpre- 
tation, to  which,  from  the  nature  of  legislation,  all  of  it  is 
liable  when  subjected  to  judicial  scrutiny.  That  legislators 
do  not  think  the  rule  one  of  universal  obligation,  or  that,  upon 
grounds  of  public  policy  it  should  always  be  applied,  is  very 
certain.  For,  in  some  statutes,  it  is  said  in  terms  that  such 
*8i)l  <^i^^^^<^^  fti*®  ^(>id ;  in  *others,  that  they  are  not  so.  In 
^  one  statute,  there  is  no  prohibition  expressed,  and  only 
a  penalty;  in  another,  there  is  prohibition  and  penalty,  in 
some  of  which,  contracts  in  violation  of  them  are  void  or  not, 
according  to  the  subject-matter  and  object  of  the  statute ;  and 
there  are  other  statutes  in  which  there  are  penalties  and  pro- 
hibitions, in  which  contracts  made  in  contravention  of  them 
will  not  be  void,  unless  one  of  the  parties  to  them  practises  a 
fraud  upon  the  ignorance  of  the  other.  It  must  be  obvious, 
from  such  diversities  of  legislation,  that  statutes  forbidding  or 
enjoining  things  to  be  done,  with  penalties  accordingly,  should 
always  be  fully  examined,  before  courts  should  refuse  to  give 
aid  to  enforce  contracts  which  are  said  to  be  in  contravention 
of  them. 

We  now  turn  to  the  case  on  hand,  to  apply  to  it  our  version 
of  the  rule  and  the  manner  of  its  application. 

The  statute  relied  upon  by  the  defendant,  to  avoid  the  pay- 
ment of  his  note,  is  that  of  June,  1822,  (Hutch.  Dig.,  612). 
He  relies  upon  the  fourth  section,  substantially  recited  in  his 
special  pleas,  and  says  the  plaintifiPs  cannot  recover  upon  the 
note,  as  it  was  given  for  an  illegal  consideration,  from  the 
plaintiff's  having  failed,  before  he  sold  the  negroes,  to  comply 
with  the  directions  in  the  fourth  section.  The  sixth  section 
declares  that  both  the  seller  and  the  buyer  of  such  slaves  shall 
pay  one  hundred  dollars  for  every  slave  so  sold  or  purchased 
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The  two  sections,  considered  conjunctively,  seem  to  us  to 
imply  that  the  penalty  only,  without  any  other  loss  to  either  the 
seller  or  the  buyer,  was  to  be  inflicted.  The  subject-matter 
and  the  sufficiency  of  the  penalty  relatively  to  the  value  of  a 
slave,  to  prevent  the  mischief  against  which  the  legislature 
meant  to  guard,  imply  that  the  legislature  did  not  mean  that 
such  a  contract  should  not  be  enforced  in  a  court  of  justice. 
Besides,  as  the  act  was  meant  to  prevent  convict  negroes  from 
being  brought  into  the  state  for  sale,  and  another  penalty  for 
that  offence  is  to  be  inflicted,  severer  than  that  of  the  sixth 
section,  without  a  forfeiture  of  the  slave  or  any  provision  for 
his  removal  from  the  state,  it  cannot  have  been  intended  that 
the  disregard  of  precautionary  directions,  for  the  importation 
of  slaves  for  sale  was  to  be  visited  with  its  penalty,  and  the 
indirect  forfeiture  by  the  seller  of  the  price  of  them,  by  deny- 
ing to  him  the  aid  of  courts  to  enforce  a  contract  of  sale  for 
negroes  who  were  not  convicts.  This  statute  must  be  inter- 
preted as  all  other  statutes  are  liable  to  be.  The  state's  policy 
was  to  exclude  all  negroes  tainted  with  crime.  For  aught 
that  appears  in  the  pleadings,  the  defendant  bargained  for  the 
negroes,  knowing  that  they  were  brought  into  the  state  as  he 
says  they  were.  If,  then,  there  was  a  violation  of  the  law  by 
his  purchase,  he  stands  in  pari  delicto  with  the  seller,  with  this 
difference  between  *them,  that  he  is  now  seeking  to  r^oa 
add  to  his  breach  of  the  law  the  injustice  of  retaining  '- 
the  negroes  without  paying  for  them.  And  he  might  do  so 
if  the  statute  was  such  as  it  is  represented  to  be  in  his  pleas. 
The  law  will  not  aid  either  of  two  parties  who  are  in  pari 
delicto  in  the  violation  of  a  statute.  Whatever  may  be  stated 
in  a  contract  for  an  illegal  purpose,  a  defendant,  against  whom 
it  is  sought  to  be  enforced,  may,  to  prevent  it,  show  both  the 
turpitude  of  himself  and  the  plaintiff.  Lord  Mansfield  said, 
with  a  very  proper  sensibility  of  the  injustice  of  such  a  plea 
and  of  the  policy  which  permits  it  to  be  insisted  upon,  ^'  The 
objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  a  defendant.  It  is  not  for  his  sake,  however,  that 
the  objection  is  ever  allowed,  but  it  is  founded  on  general 
principles  of  policy,  which  the  defendant  has  the  advantage 
of,  contrary  to  the  real  justice,  as  between  him  and  the  plain- 
tiff." Such  is  the  law,  and  the  defendant  would  have  the 
advantage  if  he  had  not  mistaken  the  statute  under  which  it 
is  claimed. 

It  is  a  rule,  if  effects  and  consequences  shall  result  from  an 
interpretation  of  a  statute  contrary  and  in  opposition  to  the 
policv  which  it  discloses,  or  substantially  avoiding  the  inflio- 
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tion  of  a  penalty  upon  the  transgressor,  that  such  an  interpre- 
tation must  he  rejected.  In  this  case,  the  interpretation  con- 
tended for  in  behalf  of  the  defendant  does  both.  One  of  them 
has  already  been  stated.  It  is,  that  it  would  lead  to  the  inflic- 
tion of  a  severer  penalty  for  the  disregard  of  the  directions 
for  buying  slaves  for  lude  who  are  not  convicts,  than  the 
statute  imposes  upon  those  who  shall  bring  convict  slaves  into 
the  state. 

Further,  the  penally  in  the  sixth  section,  upon  such  as  do 
not  comply  with  the  directions  in  the  fourth,  is  to  be  equally 
inflicted  upon  the  buyer  and  the  seller. 

Make,  then,  this  contract  void,  by  the  application  of  the 
rule  pari  delicto  potior  conditio  e$t  defendentis  et  po$8identi»y  and 
the  defendant,  in  the  event  of  his  conviction  for  transgressing 
the  statute,  would  be  substantially  released  from  the  penalty 
as  to  all  the  objects  for  which  punishment  is  ever  inflicted ; 
because,  having  the  power  to  retain  the  negroes,  he  would  pay 
the  fine  from  their  labor,  or  would  get  them  for  only  so  much 
less  than  he  bargained  to  give  for  them.  In  other  words,  the 
seller,  if  convicted  too,  would  pay  his  own  and  the  buyer*s 
fine.  Again,  as  the  rule  is  not  allowed  for  the  benefit  of 
either  party  to  an  illegal  contract,  but  altogether  upon  grounds 
of  public  policy,  we  do  not  think  that  public  policy  calls  for 
the  application  of  it  in  this  case,  as  the  defendant  might  keep 
the  slaves  which  he  bought  from  the  plaintiff  within  the  state 
of  Mississippi,  contrary  to  the  law  which  forbade  the  sale  of 
them. 

*871         *Such  decided  advantages,  to  one  of  two  who  have 
-I     violated  a  statute  by  a  contract,  could  not  have  been 
meant  by  the  legislature  of  Mississippi. 

It  is  gratifying  to  us,  that  the  conclusion  at  which  we  have 
arrived  is  sustained  by  the  subsequent  legislation  of  Missis- 
sippi. In  1887,  (Hutch.  Dig.,  586,)  an  act  was  passed  repeal- 
ing the  act  permitting  slaves  to  be  brought  ioto  the  state  for 
sale.  In  addition  to  the  penalty,  it  is  declared  in  terms  that 
all  contracts  in  contravention  of  it  shall  be  void.  There  could 
not  be,  from  statutes  in  pari  materid^  especially  in  one  repeal- 
ing another  and  substituting  new  conditions  and  penalties 
upon  the  same  subject-matter  of  both,  a  stronger  circumstance 
to  show,  that  under  the  first  statute  in  order,  contracts  in 
violation  of  it  were  not  meant  to  be  irrecoverable  by  suit. 
Our  judgment  in  this  case  is,  that  the  contract  is  not  void,  and 
that  the  defendant  can  take  nothing  by  his  pleas. 

We  are  aware,  that  decisions  have  been  made  in  the  courts 
of  Mississippi  seemingly  iu  conflict  with  this ;  but  they  are 
only  so  iu  appeantnce.     None  of  them  were  made  until  after 
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the  constitution  of  Mississippi  of  1817  had  been  superseded  by 
that  of  1882.  We  have  said,  more  than  once,  and  now  say 
again,  that  the  clause  in  the  constitution  of  1832,  prohibiting 
the  introduction  of  slaves  into  the  state  as  merchandise,  was 
inoperative  to  prevent  it  until  the  legislature  acted  upon  it. 
We  have  read  all  that  has  been  officially  written  in  opposition 
to  that  conclusion  without  having  our  confidence  in  its  correct- 
ness at  all  shaken. 

We  shall  direct  the  reversal  of  the  judgment  in  this  case. 

Mr.  Justice  MoLEAN  and  Mr.  Justice  CURTIS  dissented. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  bv  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  for  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion  of  this  court. 
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The  act  of  Congress  passed  on  the  8d  of  March,  1845,  (5  Stat,  at  L.,  Y86,) 
forbids  the  transportation  of  letters,  packages,  or  other  mailable  matter, 
except  such  as  may  have  relation  to  some  part  of  the  cargo  or  some  article 
at  the  same  time  conveyed  in  a  stage  or  other  vehicle,  when  snch  transporta* 
tlon  is  over  a  mail  route. 

A  letter  or  order,  although  unsealed,  directing  tobacco  to  be  sent  by  the  retom 
boat  as  a  commercial  transaction,  was  withm  the  prohibition  of  the  statute.^ 

Under  the  act  of  Congress  passed  on  the  31st  of  May,  1844,  (5  Stat,  at  L.,  06d,) 
directing  that  final  judgments  in  a  circuit  court  in  any  clvU  action  brought 
by  the  united  States  for  the  enforcement  of  the  revenue  laws  may  be 
reviewed  in  this  court  without  regard  to  the  sum  or  value  in  controvenyi 
this  court  can  exercise  jurisdiction.  The  revenue  of  the  Poet-Office  Depart- 
ment is  a  part  of  the  revenue  of  the  government* 

1  See  also  United  States  v.  Hall,  9  to  the  appellate  court,  without  regard 

Am.  L.  Reff.  (O.  S.)»  232;  Same  v.  to  the  amount  in  controversy,  inalf 

Kinibally  7  Law.  Rep.,  82;  Same  v.  where  the  judment  Is  rendered  in  a 

Thompaonf  9  Id.,  451 : /Same  v.  Tilden,  circuit  court,     united  States  v.  Carr, 

Slid.,  598;  Samev,  Pomeroj/tSl^.Y,  8  How.,  1.    It  does  not  imalud*  an 

I^.  Obs.,  148;  Same  v.  Chakmer,  1  action  affainst  a  cc^ector  to  recover 

Ware,  214;  Same  v.  Adorns,  1  West,  back  duties  paid  under  protest,  if  aeon 

L.  «L.  315.  V.  Oamble.  21  How.,  890.   Sm  United 

*  Tke  act  of  1844  gives  juri8^«Hon  Staies  v.  Norton,  1  Otio,  609. 
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This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New 
York. 

It  was  an  action  of  debt  on  statute,  commenced  in  the  Dis- 
trict Court  of  Northern  New  York,  founded  on  the  tenth  sec- 
tion of  the  act  of  8d  March,  1845 :  ^^  An  act  to  reduce  the 
rates  of  postage ;  to  limit  the  use,  and  correct  the  abuse,  of 
the  franking  privilege ;  and  for  the  prevention  of  frauds  on 
the  revenue  of  the  Post-Office  Department.*' 

The  section  is  as  follows :  ^^  That  it  shall  not  be  lawful  for 
any  stage-coach,  railroad  car,  steamboat,  packet-boat,  or  other 
vehicle  or  vessel,  nor  any  of  the  owners,  managers,  servants, 
or  crews  of  either,  which  regularly  performs  trips  at  stated 
periods  on  a  post-route,  or  between  two  or  more  cities,  towns, 
or  other  places,  from  one  to  the  other  of  which  the  United 
States  mail  is  regularly  conveyed  under  the  authority  of  the 
Post-Office  Department,  to  transport  or  convey,  otherwise  than 
in  the  mail,  any  letter  or  letters,  packet  or  packages  of  letters, 
or  other  mailable  matter  whatsoever,  except  such  as  may  have 
relation  to  some  part  of  the  cargo  of  such  steamboat,  packet- 
boat,  or  other  vessel,  or  to  some  article  at  the  same  time  con- 
veyed by  the  same  stage-coach,  railroad  car,  or  other  vehicle ; 
and  excepting  also  newspapers,  pamphlets,  magazines,  and 
periodicals ;  and  for  every  such  offence,  the  owner  or  owners 
of  the  stage-coach,  railroad  car,  steamboat,  packet-boat,  or 
other  vehicle  or  vessel,  shall  forfeit  and  pay  the  sum  of  one 
hundred  dollars ;  and  the  driver,  captain,  conductor,  or  person 
having  charge  of  any  such  stage-coach,  railroad  car,  steamboat, 
packet-boat,  or  other  vehicle  or  vessel  at  the  time  of  the  com- 
mission of  any  such  offence,  and  who  shall  not  at  that  time  be 
the  owner  thereof,  in  whole  or  in  part,  shall  in  like  manner 
forfeit  and  pay,  in  every  such  case  of  offence,  the  sum  of  fifty 
dollars."     5  Stat  at  L.,  736. 

*ftQl         *What  constitutes  mailable  matter,  is  defined  in  the 
^^J     fifteenth  section.     Id.,  787. 

The  declaration  contains  ten  counts,  and  in  substance,  they 
all  and  each  of  them  charge,  that  Bromley,  the  defendant,  was 
the  captain  of  the  packet-boat  Empire,  which  regularly  per- 
formed trips,  at  stated  periods,  between  two  places,  from  one 
to  the  other  of  which  places  the  United  States  mail  was  regu- 
larly conveyed,  under  the  authority  of  the  Post-Office  Depart- 
ment, to  wit,  between  Albion  and  Rochester;  and  that  the 
aaid  packet-boat,  and  the  said  defendant  so  being  such  captain, 
and  the  managers,  servants,  and  crews  of  the  said  packet-boat, 
did,  while  the  said  defendant  was  such  captain  thereof,  and 
while  the  said  packet-boat  did  regularly  perform  trips,  at 
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stated  periods,  between  the  said  places,  the  said  United  States 
mail  being  regularly  conveyed,  under  the  authority  of  the 
Post-Office  Department,  from  one  to  the  other  of  the  said 

S laces,  transport  and  convey,  otherwise  than  in  the  mail, 
ivers  letters,  packets,  and  packages  of  letters,  to  wit,  ten  let> 
ters,  ten  packets,  and  ten  packages  of  letters,  then  and  there 
being  mailable  matter,  other  than  newspapers,  &c. ;  and  which 
said  letters,  packets,  and  packages  of  letters,  did  not,  nor  did 
any  or  either  of  them,  have  relation  to  any  part  of  the  cargo 
of  the  said  packet-boat,  from  one  to  the  other  of  the  said 
places,  from  one  to  the  other  of  which  said  places  the  United 
States  mail  was  then  and  there  regularly  conveyed  as  afore- 
said, under  the  authority  of  the  Post-Office  Department,  con- 
trary to  the  intent  of  the  act ;  whereby  the  defendant  did  then 
and  there  forfeit,  and  became  liable  to  pay  the  plaintifib  the 
sum  of  fifty  dollars;  by  means  whereof,  an  action  hath  ac- 
crued to  the  plaintiffis  to  demand  and  have  of  and  from  the 
defendant  the  sum  of  fifty  dollars. 

To  this  declaration  the  defendant  pleaded  nil  debet^  to  which 
the  plaintiffij  joined  issue. 

The  cause  coming  on  to  be  tried,  the  plaintifib  offered  oeiv 
tain  evidence  set  forth  in  the  bill  of  exceptions,  as  follows: 

Wallace  Sherman,  to  whom  it  was  objected  on  behalf  of  the 
defendant,  that  he  was  informer  in  the  case,  but  the  court 
overruled  the  objection. 

The  said  witness  was  therefore  examined  in  chief  by  the 
said  United  States  Attorney,  and  testified,  that  he  was  clerk 
in  the  post-office  at  Albion,  from  about  the  middle  of  August, 
1846,  during  all  which  time  the  mail  was  regularly  carried 
under  the  authority  of  the  Post-Office  Department,  between 
Albion  and  Rochester,  New  York,  daily.  H.  I.  Sickles  was 
postmaster  at  Albion ;  that  he  had  seen  the  defendant,  and 
knew  him  by  sight ;  that  he  believed  he  was  captain  of  the 
packet-boat  Empire,  on  the  Erie  Canal,  in  1846,  and  part  of 
1846 ;  that  the  packet-boat  Empire,  ^during  the  season  fQQ 
of  navigation,  performed  regular  trips  between  Roches-  l- 
ter  and  Buffalo ;  that  Albion  was  on  the  canal  between  Roches- 
ter and  Buffalo ;  that  he  had  seen  Kelsey,  the  steward  of  the 
boat ;  that  he  was  steward  of  the  boat  while  the  defendant 
was  captain ;  that  he  saw  a  letter  or  letters  given  to  Kelsey 
in  1846,  he  thought  in  May;  that  it  was  while  the  defen- 
dant was  captain,  and  while  the  boat  was  at  Albion ;  Kelsey 
was  the  steward  of  the  boat,  which  was  going  from  Buffalo 
to  Rochester ;  that  he  thought  two  letters  were  given  to  him, 
one  by  Brainard  and  one  by  Parmlee ;  that  he  cud  not  know 
as  anything  else  was  given  to  the  steward ;  that  he  the  wit* 
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ness,  was  not  far  o£F;  that  he  did  not  know  whether  both  the 
letters  were  given  to  the  steward  at  the  same  instant  of  time. 

On  cross  examination  by  the  counsel  for  the  defendant^  this 
witness  testified  that  this  was  between  10  and  11  o'clock  at 
night ;  the  boat  did  not  stop  at  Albion  over  fifteen  minutes  $ 
that  on  the  occasion  spoken  of  he  and  one  White  got  on  the 
boat;  that  he  had  seen  the  defendant  on  the  boat  Empire 
since  that  time ;  that  he  did  not  abandon  the  boat  very  early  in 
1846 ;  that  after  the  defendant  quit,  Eelsey  run  the  boat  as 
captain ;  that  he,  the  witness,  was  not  acquainted  with  Brain- 
ard,  who  was  a  tobacco  peddler ;  Parmlee  attended  the  bar  at 
the  Mansion  House  in  Albion ;  the  papers  handed  to  the  stew* 
ard  were  folded  in  the  shape  and  size  of  letters ;  he,  the  wit- 
ness, did  not  know  whether  they  were  sealed  or  not ;  Eelsey 
got  on  the  boat  after  he  took  the  letters ;  they  did  not  contain 
over  one  sheet  of  paper  each. 

On  a  re-examination  by  the  said  United  States  Attorney,  the 
witness  testified,  that  he  saw  the  report  of  the  case  by  the 
poetmaeter  to  the  United  States  Attorney.  It  is  shown  to 
and  identified  by  the  witness,  who  stated  the  report  to  be 
dated  May  7, 1846. 

William  V.  White  was  then  called  as  a  witness  for  the  said 
United  States,  and  testified  that  he  resided  at  Brockport,  and 
'  was  at  Albion  in  the  spring  of  1846,  he  thought  in  May,  and 
stayed  at  Albion  from  dark  until  10  or  11  o  clock  the  same 
night ;  and  then  went  from  Albion  to  Rochester  in  the  paoket- 
boat  Empire,  of  which  the  defendant  was  the  captain. 

That  the  last  witness,  Sherman,  came  down  to  the  wharf  to 
see  the  witness  ofiP.  That  he,  the  witness,  did  not  see  any 
thing  handed  to  the  steward,  or  any  hand  on  the  boat.  That 
he  arrived  at  Rochester  about  7  o'clock  the  next  morning,  and 
saw  Keleey,  the  steward,  have  something  of  paper,  which  he 
handed  to  a  boy.  That  he  did  not  see  the  size  of  the  paper, 
or  whether  sealed  or  open.  That  he  did  not  see  from  what 
part  of  his  person  the  steward  took  the  paper.  That  the  boy 
*dl1  ^  whom  the  *paper  was  delivered  oelonged  to  the  boat ; 
-*  he  thought  there  was  no  more  than  one  paper,  and  that 
be  should  think  they  were  folded.  That  he  dia  not  notice 
any  writing  on  the  papers.  That  this  was  almost  half  an  hour 
after  the  boat  arrived  at  Rochester.  The  said  United  States 
Attorney  thereupon  asked  the  said  witness  whether  the  said 
steward,  when  he  gave  the  said  papers  to  the  boy,  s^ave  any 
directions  to  the  boy  in  respect  to  said  papers.  And  the  said 
counsel  for  the  said  defendant  did  then  and  there  object,  and 
insist  that  the  said  question  was  improper,  and  that  the  said 
witness  ought  not  to  answer  the  same.  And  the  said  court 
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did  thereupon  then  and  there  decide,  that  the  said  question 
was  incompetent,  and  that  the  same  should  not  be  answered 
by  the  witness ;  to  which  opinion  and  decision  the  said  United 
States  Attorney  did  then  and  there  except. 

On  cross-examination,  the  said  witness  testified  that  he  wu 
with  Sherman  most  of  the  time  after  nine  o'clock  of  the  eve- 
ning of  the  transaction  spoken  of,  until  the  packet-boat  left 
Albion.  That  it  was  between  the  1st  and  15th  of  May,  1846* 
That  the  defendant  was  on  the  boat  as  captain  that  night. 

James  Brainard  was  then  called  and  sworn  as  a  witness  on 
behalf  of  the  United  States,  and  testified  that  in  May,  1846, 
he  was  at  work  peddling  tobacco  for  Mr.  Palmer ;  that  he  was 
at  Albion  every  two  weeks,  and  thought  he  was  there  in 
May ;  that  he  was  there  the  fore  part  of  the  week,  but  did  not 
recollect  the  time  of  the  month ;  that  he  recollected  offering 
Eelsey  a  letter  at  Albion  to  carry  to  Mr.  Palmer,  his  employer, 
at  Rochester,  and  Kelsey  would  not  carry  it,  and  said  he  was  not 
permitted  to  carry  letters.  That  this  was  in  front  of  the  hotel 
at  Albion,  at  10  or  11  o'clock  at  night ;  that  he  (the  witness) 
kept  the  letter,  and  wrote  an  order  on  his  employer  for  some 
tobacco,  and  gave  it  to  Eelsey  to  carry ;  that  he  wrote  it  on  a 
half  sheet  of  paper,  and  wrote  it  half  over  and  tore  off  the 
residue.  That  he  folded  it  over  the  width  of  the  sheet,  and 
then  once  at  right  angles  with  the  first  fold,  and  directed  it  on 
the  outside  to  Mr.  Palmer,  at  Rochester.  That  the  order  to 
Mr.  Palmer  was  a  request  to  send  some  tobacco  to  him  (the 
witness)  at  Albion,  by  the  boat  Empire,  or  by  the  first  boat; 
and  the  witness  thinks  the  request  was  to  send  it  by  the 
first  boat ;  and  this  was  the  substance  of  the  paper.  That  he 
did  not  give  the  steward  anything  for  carrjdng  the  letter. 
That  he  received  the  tobacco  the  next  day.  He  found  it  at 
the  hotel  at  Albion,  when  he  came  back  from  Berne  Centre. 

On  cross-examination,  this  witness  testified,  that  he  sup- 
posed, when  he  wrote,  that  the  Empire  would  be  the  first  boat 
out  of  Rochester,  after  the  receipt  of  the  order  hj  Palmer. 
That  he  told  Palmer  to  send  the  tobacco  by  the  nret  boat ; 
that  he  paid  nothing  for  bringing  the  tobacco. 

*James  H.  Palmer  was  then  called  and  sworn,  as  a  r^g^ 
witness  on  behalf  of  the  United  States,  and  testified  1- 
that  he  was  the  person  of  that  name  referred  to  in  the  testi- 
mony of  the  last  witness,  and  had  charge  of  the  business  of 
the  firm  at  Rochester,  for  whom  Brainard  was  peddling  tobacco 
in  May,  1846.  That  he  frequently  received  orders  from 
Brainard  by  mail  and  otherwise;  that  the  orders  were  all 
destroyed ;  that  he  never  sent  tobacco  to  peddlers  except  upon 
orders,  unless  they  requested  it  before  they  left  Rochester* 
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On  oroBS-exaniination,  he  testified  that  he  recollected  send- 
ing  tobacco  by  the  defendant's  boat,  in  May,  1846,  to  Brainard. 

William  Parmlee  was  then  sworn,  and  called  as  a  witness 
on  behalf  of  the  United  States,  and  testified  that,  in  May, 
1846,  he  attended  bar  for  Mr.  Hopkins,  at  Albion.  That  he 
did  not  recollect  handing  any  paper  or  letter  to  Eelsey,  to  be 
carried  by  him,  or  for  any  other  purpose ;  that  he  had  offered 
letters  to  Kelsey  to  carry,  and  he  refused  to  carry  them ;  that 
he  recollected  seeing  Brainard  giving  a  note  to  Eelsey,  written 
on  two  thirds  of  a  sheet  of  foolscap  paper,  and  folded  in  about 
the  size  of  an  ordinary  letter,  to  be  carried  to  Rochester. 

On  crosfr^xamination,  the  witness  testified  that  the  boat 
Empire  brought  the  tobacco  from  Rochester  for  Brainard ;  and 
he  (the  witness)  paid  the  steward  (Eelsey)  half  a  dolla^  for 
bringing  it,  which  Brainard  afterwards  repaid  him. 

Said  Kelsey  was  then  called  as  a  witness  for  the  said  United 
States,  and  testified  that  in  May,  1846,  he  was  steward  of  the 
Empire.  The  defendant  was  captain  of  the  said  boat ;  that  he 
recollected  the  circumstances  spoken  of  by  Brainard  and  Sher- 
man ,  that  Brainard  came  with  a  letter,  and  he  (the  witness) 
refused  to  take  it ;  and  that  he  soon  afterwards  brought  the 
order  spoken  of,  which  he  (the  witness)  took,  and,  when  he 
arrived  at  Rochester,  sent  to  Mr.  Palmer,  and  received  the 
tobacco  and  carried  it  to  Albion,  for  which  he  received  a  half 
dollar,  which  was  a  perquisite  of  his  own. 

The  said  United  States  Attorney  thereupon  rested  the  said 
cause,  and  the  counsel  for  the  defendant  did  then  and  there 
ask  the  said  judge  to  direct  the  said  jury  that  the  said  evi- 
dence did  not  establish  a  cause  of  action  against  the  said 
defendant;  and  that  the  said  defendant,  upon  the  said  evi- 
dence, was  entitled  to  a  verdict ;  and  the  said  judge  did  there- 
upon, then  and  there  declare  and  decide,  that  the  said  evidence, 
so  as  aforesaid  given,  did  not  establish  a  cause  of  action  against 
the  said  defendant ;  and  that  the  said  paper,  carried  and  con- 
veyed by  the  steward  of  the  said  boat,  from  Albion  to  Roches- 
ter, as  aforesaid  described  by  the  witnesses,  was  not  a  letter 
or  mailable  matter  within  the  meaning  of  the  act  of  Congress, 
*981  ^^^  ^^  ^  paper  having  a  different  *and  distinct  charac- 
J  ter  of  its  own,  and  could  be  lawfully  carried  by  the  said 
fteward  of  the  packet-boat  aforesaid ;  and  did  then  and  there, 
for  the  reason  aforesaid,  direct  the  said  jury  to  find  a  verdict 
for  the  said  defendant.  To  which  said  opinion  and  decision 
the  said  United  States  Attorney  did  then  and  there  except ; 
and  the  said  jury  did  thereupon,  in  pursuance  of  the  said 
opinion  and  decision,  without  leaving  the  box,  find  a  verdict 
for  the  defendant. 
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The  cause  was  afterwards  removed  by  writ  of  error  into  the 
Circuit  Court)  wheu  the  judgment  of  the  District  Court  was 
affirmed. 

The  United  States  then  sued  out  writ  of  error  and  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  Orittenden^  Attorney-General,  for  the 
United  States,  and  by  Mr,  Saekett,  for  the  defendant  in  error. 

Mr.  Crittenden  contended : 

1.  That,  although  the  amount  in  controversy  is  under  the 
sum  of  two  thousand  dollars,  yet  this  court  has  jurisdiction, 
under  the  act  of  31st  May,  1844:  ^^An  act  to  amend  the 
Judiciary  act,  passed  the  24th  September,  1789,"  whereby  it  is 
enacted,  ^Hhat  final  judgments  in  any  Circuit  Court  of  the 
United  States,  in  any  civil  action,  brought  by  the  United 
States,  for  the  enforcement  of  the  revenue  laws  of  the  United 
States,  or  for  the  collection  of  the  duties  due,  or  alleged  to  be 
due,  on  merchandise  imported  therein,  may  be  re-examined, 
and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United 
States,  without  regard  to  the  sum  or  value  in  controversy  in 
such  action,  at  the  instance  of  either  party."  5  Stat,  at  L., 
658.  And  that  the  laws  relating  to  the  revenue  of  the  Post- 
Office  Department  are  revenue  laws,  within  the  meaning  of 
the  above  act.  The  act  under  which  the  suit  is  brought  is 
entitled  ^*  An  act  to  reduce  the  rates  of  postage,  &c.,  and  for 
the  prevention  of  frauds  on  the  revenue  of  the  Post-Office 
Department."  5  Stat,  at  L.,  786.  See  also  act  of  3d  March, 
1845 :  ^^  An  act  to  change  the  organization  of  the  Post-Office 
Department,  and  to  provide  more  efiFectually  for  the  settle- 
ment of  the  accounts  thereof,"  particularly  the  first,  third, 
twelfth,  and  forty-fifth  sections.    5  Stat,  at  L.,  et  sea. 

2.  That  the  paper  conveyed  by  the  steward  of  the  packet- 
boat  Empire  was  a  letter  within  the  meaning  of  the  statute. 
See  testimony  of  Parmlee  and  Brainard. 

1st.  The  law  under  which  the  suit  was  brought  is  a  revenue 
law,  and  is  to  be  liberally  construed,  so  as  to  efiPect  the  inten- 
tion of  Congress,     Taylor  v.  United  States^  8  How.,  197. 

2d.  A  letter  is  a  written  communication  from  one  person  to 
^another ;  neither  external  direction,  nor  sealing,  nor  rmoA 
envelope,  are  essential  to  a  letter.  '- 

8d.  The  paper  in  question  being  directed  externally,  was 
mailable  matter ;  that  is,  had  every  requisite  to  enable  it  to  be 
effectively  transmitted  by  post. 

4th.  That  here  was  an  attempt  to  evade  the  statute.  The 
steward  rejected  what  he  describes  as  a  letter,  but  conveyed  a 
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paper  with  the  same  contents  and  direotion.    See  Eelsey's 
testimony. 

Mr.  Saekett  contended : 

1.  This  Court  has  no  jurisdiction,  less  than  $2000  being  in 
controversy. 

The  act  of  Slst  of  May,  1844,  (5  Stat,  at  L.,  658,)  giving  to 
this  court  the  right  of  review,  on  error,  to  a  circuit  court,  in 
all  "  civil  actions  for  the  enforcement  of  the  revenue  laws  of 
the  United  States,"  does  not  apply  to  the  act  under  which  this 
suit  is  brought.  That  act  is  a  law  to  carry  out  the  power 
vested  in  Congress  in  relation  to  post-offices  and  post-roads, 
and  not  a  revenue  act.     Art.  1,  sec.  8,  of  the  Constitution. 

The  system  of  postages,  established  by  that  act,  is  not  a  sys- 
tem of  revenue.  It  is  a  plan  of  compensation  for  the  services 
of  government  in  carrying  the  mails. 

Revenue  laws  must  be  uniform.  Sec.  8,  Constitution.  This 
law  is  but  a  graduated  scale  of  rates  charged  for  labor  per- 
formed. Indeed,  there  is  no  power  in  Congress  to  convert  its 
power  "to  establish  post-offices  and  post-roads"  into  a 
revenue  power.  And  though  postages,  however  unequally 
levied,  may  incidentally  produce  revenue,  they  are  not  levied 
as  revenue.  Official  fees  of  marshals,  attorneys,  &c.,  that  eo 
into  the  Treasury,  may  as  well  be  claimed  to  arise  from  the 
taxing  or  revenue  power. 

But  if  this  be  held  to  be  a  revenue  law,  query,  does  the  act 
of  Slst  of  May  reach  suits  for  penalties  for  its  violation  ?  Such 
suits  are  not  suits  to  enforce  the  law,  but  to  punish  for  a 
breach  of  it. 

2.  The  paper  carried  by  Kelsey  was  not  "  mailable  matter." 
It  was  not  a  letter,  and  there  is  no  other  specification  of 
"  mailable  matter,"  except  letters,  by  which  this  case  is  even 
supposed  to  be  embraced.  The  parties  acted  sincerely,  and, 
as  they  believed,  lawfully.  It  is  said,  on  the  other  side,  that 
the  same  thing  was  contained  in  the  order,  that  was  in  the 
destroyed  letter.  There  is  no  proof  of  this ;  but  if  true  it  is 
of  no  legal  consequence.  The  same  word  might  have  been 
sent  verbally,  and  it  would  have  been  as  much  an  evasion  in 
one  case  as  the  other,  so  far  as  payment  was  concerned. 

This  paper  was  not  a  letter,  a  packet,  or  package ;  it  was  an 
*d51  *open  request,  a  memorandum.  To  compel  such  papers 
^  to  pass  through  the  mails  would  be  a  most  useless  clog 
to  business,  and  utterly  derange  the  customs  and  conveniences 
of  society.  It  is  not  intended,  by  the  post-office  act  to  compel 
business  into  the  mails,  but  only  to  prevent  what  naturally 
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belongs  to  them  from  being  drawn  out  by  private  hands, 
6  Stat,  at  L.,  787,  sec.  15. 

8.  If  the  paper  carried  was  '^  mailable  matter,"  standing 
alone,  it  was  not  so  in  its  connection  with  the  *•  cargo  "  of  the 
boat.  The  act  clearly  contemplates  that  boats  and  vessels 
may  do  their  own  business  in  relation  to  their  own  cargo, 
whether  on  board  or  to  be  procured.  This  will  be  seen  from 
the  language  of  the  act.  The  10th  section,  in  stating  the 
exceptions,  says,  '^  except  such  as  may  have  relation  to  some 
part  of  the  cargo  of  such  steamboat,  packet-boat,  or  vessel,  or 
to  some  article  at  the  same  time  conveyed  by  the  same  stage- 
coach, railroad  car,  or  other  vehicle." 

In  fact,  if  vessels  on  lakes,  rivers,  and  canals,  are  not  to  be 
permitted  to  carry  memorandums  or  orders,  in  relation  to  their 
cargo,  either  on  board  or  to  be  procured,  they  will  suffer  end- 
less inconvenience.  For  instance,  a  boat  is  passing,  and  a 
shipper  wishes  *^  cargo  "  put  on  board  a  few  miles  ahead ;  the 
mail  may  not  pass  in  three  days ;  he  wants  to  send  by  the  boat 
an  order  to  his  agent  to  ship ;  under  the  rule  contended  for  he 
cannot  do  it. 

4.  The  act  is  a  penal  one,  and  must  be  construed  strictly. 
Its  penal  character  is  very  extraordinary.  It  makes  the  inno- 
cent pay  the  penalty  for  the  guilty.     So  in  this  case. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  case  on  error,  from  the  Circuit  Court  of  the 
Northern  District  of  New  York. 

An  action  of  debt  was  brought  in  the  District  Court,  under 
the  tenth  section  of  the  act  of  the  3d  of  March,  1825,  entitled 
^^  An  act  to  reduce  the  rates  of  postage,  &c.,  and  for  the  pre- 
vention of  frauds  on  the  revenue  of  the  Post-Office  Depart- 
ment." It  prohibits,  under  the  penalties  provided,  any  stage- 
coach, railroad  car,  steamboat,  or  other  vehicle  or  vessel,  or 
any  of  the  owners,  managers,  servants,  or  crews  of  either, 
which  regularly  performs  trips  on  a  post-route,  on  which  the 
mail  is  carried,  from  transporting  letters,  packages,  or  other 
mailable  matter,  except  such  as  may  have  relation  to  some 
part  of  the  cargo,  or  to  some  article  at  the  same  time  conveyed 
in  a  staee  or  other  vehicle. 

The  declaration  charged  the  defendant  Bromley,  as  the  cap- 
tain of  the  packet-boat  Empire,  which  regularly  performed 
trips  *on  the  canal  between  Albion  and  Rochester,  in  p^Qg 
the  state  of  New  York,  on  which  line  the  mail  was  '- 
transported,  under  the  authority  of  the  Post-Office  Department, 
with  transporting,  otherwise  than  in  the  mail,  divers  letters, 
packets,  and  packages  of  letters,  then  and  there  being  mailable 
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matter,  other  than  newspapers,  &c^  not  having  relation  to  the 
cargo. 

The  defendant  pleaded  nil  dehet^  and  the  plaintifGs  joined 
issue. 

Evidence  was  given  to  show  that  the  defendant  was  captain 
of  the  boat  Empire,  which  performed  trips  between  the  places 
stated,  and  that  the  mail  was  regularly  conveyed  on  the  same 
route  in  1845  and  1846.  That  Brainard.  one  of  the  witnesses, 
gave  a  note  to  Kelsey,  the  steward  of  the  boat,  written  on  two 
thirds  of  a  sheet  of  foolscap  paper,  and  folded  the  size  of  an 
ordinary  letter,  with  a  direction  upon  it,  to  be  carried  to 
Rochester.  That  the  letter  was  an  order  to  Mr.  Palmer  for 
tobacco,  which  was  sent  by  the  return  boat,  and  for  which 
Kelsey,  the  bearer,  received  fifty  cents. 

The  testimony  being  closed,  the  defendant  prayed  the  judge 
to  instruct  the  jury  that  it  did  not  establish  a  cause  of  action 
against  the  defendant ;  and  the  judge  instructed  the  jury  that 
the  paper  conveyed  by  the  steward  of  the  boat,  Kelsey,  from 
Albion  to  Rochester,  as  sworn  to  by  the  witnesses  was  not  a 
letter  or  mailable  matter,  within  the  meaning  of  the  act  of 
Congress;  but  was  a  paper  having  a  different  and  distinct 
character  of  its  own,  and  could  be  lawfully  carried  by  the  said 
steward  of  the  packet-boat  aforesaid,  and  did  therefore  direct 
the  jury  to  find  for  the  defendant,  which  they  did,  and  to 
which  instruction  the  plaintiff  excepted. 

The  cause  was  afterwards  removed  to  the  Circuit  Court  by 
writ  of  error,  and  by  which  court  the  judgment  of  the  District 
Court  was  affirmed.  This  judgment  of  affirmance  is  now 
before  us  for  revision. 

This  writ  of  error  was  issued  under  the  act  of  the  Slst  of 
May,  1844,  entitled  "An  act  to  amend  the  Judiciary  Act 
passed  the  24th  September,  1789,  which  provides  that  final 
judgments  in  any  Circuit  Court  of  the  United  States,  in  any 
civil  action  brought  by  the  United  States  for  the  enforcement 
of  the  revenue  laws  of  the  United  States,  or  for  the  collection 
of  the  duties  due  on  merchandise  imported  therein,  may  be 
examined,  and  reversed  or  affirmed  in  the  Supreme  Court  of 
the  United  States,  without  regard  to  the  sum  or  value  in  con- 
troversy in  such  action,  at  the  instance  of  either  party." 

That  the  act  which  prescribes  the  offence  charged  is  a  reve- 
nue law,  there  would  seem  to  be  no  doubt.  In  its  title,  it  is 
declared  to  be  an  act  to  reduce  the  rates  of  postage,  and  for 
the  "  prevention  of  frauds  on  the  revenue  of  the  Post-Office 
^971  ^op&^^^oi^^-"  *^^  its  character  and  object  it  is  a 
-'  revenue  law,  as  it  acts  \x\m\\  the  rates  of  postage  and 
Tnoreases  the  revenue  by  prohibiting  and  punishing  fraudu- 
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lent  acts  which  lessen  it.  Under  the  act  of  1886,  the  revenne 
of  the  Post-OflBce  Department  is  paid  into  the  treasury. 
Revenue  is  the  income  of  a  state,  and  the  revenue  of  the 
Post-Office  Department,  being  raised  by  a  tax  on  mailable 
matter  conveyed  in  the  mail,  and  which  is  disbursed  in  the 
public  service,  is  as  much  a  part  of  the  income  of  the  govern- 
ment as  moneys  collected  for  duties  on  imports. 

We  think  the  instruction  of  the  court  was  erroneous.  The 
letter  or  order,  as  it  is  called  by  some  of  the  witnesses,  was 
folded  in  the  form  of  a  letter  and  directed  as  such,  though  it 
was  not  sealed.  A  seal  was  not  necessary  to  constitute  it  a 
letter  or  to  make  it  chargeable  with  postage.  The  letter  was 
not  within  the  exception  of  the  statute,  as  it  did  not  relate  to 
the  cargo  or  to  any  article  on  board  of  the  boat.  It  was  an 
order  for  tobacco  on  Mr.  Palmer,  of  Rochester,  who  was  a 
dealer  in  that  article.  Among  merchants,  an  order  to  the 
wholesale  dealer  for  merchandise  is  a  common  subject  of  cor- 
respondence. And  it  may  be  doubted  whether  any  other 
subject  can  be  named  on  which  more  letters  are  written  and 
forwarded  in  the  mail.  Two  thirds  of  the  half  sheet  which 
composed  the  letter  was  covered  with  writing,  from  which  an 
inference  may  be  drawn  that  something  more  than  a  mere 
order  for  goods  was  requested  by  the  writer.  But  an  order 
for  goods,  folded  and  directed  as  a  letter,  is  clearly  mailable 
matter,  and  a  conveyance  of  it,  as  charged,  is  a  violation  of 
the  law. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings,  ao- 
cording  to  law. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reveraed ;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Cir- 
cuit Court  for  further  proceedings  to  be  had  therein,  according 
to  law. 
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*Hall  NsiLSONf  (United  States)  Plaintdbt  ik  ebbob, 
V.  Clabk  B.  LagoW)  David  H.  Lagow,  and  Elizabeth 
S.  Lagow,  Ghildeen  and  Dbyisbbs  of  Wilson  Lagow, 
Deceased. 

Ibe  act  of  Confnsa,  pasaed  on  Ist  May,  1820,  (8  Stat  at  L.,  668,)  enacts, 
'^Tliat  no  land  shall  oe  purchased  on  account  of  the  United  States,  except 
under  a  law  anthorizing  such  purchase." 

Where  land  was  conveyed  to  trustees,  for  the  purpose  of  paying  a  debt  due  to 
the  United  States,  and  the  highest  court  of  a  state  decided  against  a  title 
•et  up  under  that  deed,  upon  the  ground  that  the  deed  was  in  violation  of 
the  act  of  Oonffress,  this  court  has  jurisdiction,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  to  review  that  decision. 

The  deed  to  the  trustees  being  an  authority  to  sell  so  much  of  the  land  as 
mi^ht  be  necessary  to  pay  the  debt,  this  was  not  such  a  purchase  as  is  for- 
bi^en  by  the  statute.  Nor  does  the  act  of  Congress  prohibit  the  acquisi- 
tion, directly,  by  the  United  States,  of  the  legal  title  to  land,  when  it  is 
taken  by  way  of  security  for  a  debt.^ 

Where  the  trustees  purchased,  and  paid  for  out  of  money  belonging  to  the 
United  States,  the  equitable  title,  where  the  legal  title  to  the  land  had  been 
previously  conveyed  to  them,  the  acquisition  of  this  equitable  title  was 
nothing  more  than  relieving  the  land  of  an  incumbrance,  and  was  not  such 
a  purchEtse  as  was  forbidden  by  the  statute. 

Where  the  grounds  of  the  decision  of  the  Supreme  Court  of  the  state  are  not 
stated  in  the  record,  this  court  will  look  into  the  bill  of  exceptions  taken 
in  the  couri  of  original  jurisdiction,  to  see  what  points  were  carried  up  to 
the  Supreme  Court,  and  whether  they  were  necessarily  involved  in  the 
judgment  of  the  Supreme  Court. 

A  deed  to  trustees  and  their  successors  in  trust  to  sell  and  convey  a  f  ee^mple 
absolute,  vested  such  an  estate  in  them  without  the  insertion  of  the  word 
''heirs'' in  the  deed.3 

This  case  was  brought  up  from  the  Supreme  Court  of 
Indiana,  by  a  writ  of  error  issued  under  the  26th  section  of 
the  Judiciary  Act.  It  originally  stood  in  the  name  of  Wilson 
Li^ow,  the  ancestor  of  the  present  defendants  in  error. 

The  point  involved  was  the  construction  of  the  act  of  Con- 
gress, passed  on  the  Ist  May,  1820,  (8  Stat,  at  L.,  568,)  which 
forbids  land  from  being  purchased  on  account  of  the  United 
States  except  under  a  law  authorizing  such  purchase.    . 

At  a  preceding  term  of  this  court  a  motion  was  made  to  dis- 
miss the  case  for  want  of  jurisdiction,  which  is  reported  in 
7  How.,  772.  A  brief  history  of  the  case  is  there  given ;  and 
a  more  particular  one  is  given  in  the  present  opinion  of  the 

^8.  P.   Untted  States  v.  Hudson^  in  respect  thereto.     EUiot  v.   Van 

S   McLean,  166;    United   States  v.  Voorst,  18  Leg.  Int.,  896. 
Land,  Id..  865.    And  the  government       ^  See  also  boe,  lessor  of  Poor,  v. 

holds  lana  so  taken  as  security,  as  any  Considine,  6  Wall.,  471 ;  Magwire  v. 

other  corporation  would  hold  it  under  T^yler,  8  Id.,  665;  Klinger  v.  State  ^ 

similar   circumstances,    and    cannot  Missowri,  13  Id..  268;  Tyler  v.  M» 

ekaim  the  immunities  of  a  sovereign  gwire,  18  Id.,  280l 
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oonrt,  which  renders  any  farther  statement  by  the  Reporter 
unnecessary. 

It  was  argued  by  Mr.  GiUet  and  Mr.  Crittenden^  (Attomey- 
Qeneral,)  for  the  plaintiff  in  error,  and  Mr.  Judah  for  the 
defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  contended,  that  the 
exposition  of  the  statute,  gfiven  by  the  court,  if  true,  renders 
null  the  security  given  by  the  bank  for  the  debt  of  $120,808, 
and  interest  due  to  the  United  States ;  renders  null  *all  r^a^ 
other  securities  taken  for  the  benefit  of  the  United  ^ 
States  upon  lands,  in  any  form  or  manner,  from  their  debtors 
for  thirty  years  last  past;  and  until  after  that  statute  of  May 
1st,  1820,  shall  be  modified  or  repealed,  it  annuls  the  titles  of 
all  purchasers  of  lands  under  securities  giyen  to  the  United 
States  within  that  period  by  their  debtors ;  for  the  instruction, 
says  the  act  of  Congress,  ^^  means  any  and  every  mode  of 
acquiring  an  interest  in  real  estate  other  than  by  inheritance ;  *' 
^*and  the  interest  which  the  bank  then  had  in  the  land 
remained  in  the  bank." 

This  construction,  applied  to  the  facts  of  the  case,  has 
extended  a  disabling  effect  of  the  act  of  Congress  to  the  utter- 
most; has  strained  the  disability  to  a  mischievous  end,  not 
within  the  reason,  meaning,  and  intent  of  the  act ;  has  mis- 
conceived the  purpose  of  the  statute;  has  overlooked  the 
settled  distinctions  between  legal  titles  and  requisites,  between 
titles  to  lands  and  securities  for  money,  or  for  the  performance 
of  an  act  deemed  valuable  in  law ;  it  has  overturned  the  estab- 
lished principles  respecting  deeds  of  trust  executed  to  assure 
the  payment  of  money ;  in  fine,  it  has  perverted  a  statute 
made  to  prevent  the  Secretaries  of  the  Treasury,  War,  and 
Navy  Departments,  from  diverting  the  moneys  appropriated 
from  the  objects  of  appropriation,  from  spending  the  public 
money,  and  running  the  government  in  debt  on  account  of 
purchase  of  lands,  into  a  statute  to  inhibit  them  from  securing 
and  collecting  debts  due  to  the  United  States. 

By  the  deed  of  trust  the  trustees  had  a  discretion  to  demise 
and  lease  the  whole  or  any  part  of  the  said  lands,  lots,  and 
houses,  until  such  time  or  times  as  a  sale  or  sales  thereof  could 
be  made,  and  receive  and  take  the  rents  and  profits ;  ^^  also  to 
foreclose  the  said  mortgage  and  collect  the  said  notes,*'  (to 
wit,  the  notes  of  Willis  Fellows,  of  97000,  for  the  purchase  of 
the  square  lot  surrounded  by  streets,  and  the  mortgage  on  the 
square  lot  to  secure  the  purchase-money,  which  notes  and 
n^ortgage  were  assigned  by  the  deed  of  trust  to  the  trustees 
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and  the  subject  of  the  decree  of  sale,  and  sale  and  deed  to  the 
trustees,  given  in  evidence  by  Neilson ;)  they  had  a  discretion 
vested  in  them,  or  a  majority  of  them,  as  to  the  sales  to  be 
made,  ^^  for  cash,  or  on  credit,"  ^*  on  such  terms,  and  in  such 
parts  and  parcels,  as  to  them  shall  seem  most  advantageous," 
'*  retaining  thereout,  however,  their,  the  said  trustees',  expen- 
ditures, and  a  reasonable  compensation  for  their  trouble  and 
services,"  and,  after  paying  the  debt  and  interest  due  by  the 
bank  to  the  United  States,  to  return  the  surplus  to  the  bank, 
and  also  all  such  parts  of  the  said  lands  and  premises,  either 
in  fee  or  in  mortgage,  as  shall  remain  unsold,"  &c.,  pp.  10, 11, 
12.  Such  being  the  terms  of  the  deed,  the  land  must  remain 
*1001  ^^  ^^^  trustees  to  enable  *them  to  perform  the  trust. 
•J  Therefore,  the  statute  of  uses,  or  statute  for  transfer- 
ring uses  into  possession,  did  not  operate  so  as  to  transfer  the 
land,  or  the  title,  or  the  possession,  to  the  cestui  que  use^  or 
cestui  que  tru^t,  the  United  States.     2  Bl.  Com.,  ch.  20,  p.  836. 

Upon  the  deed  of  trust  it  is  palpable  that  the  United  States 
are  not  the  purchasei-s  of  the  land,  the  title  is  not  in  them, 
nor  the  possession ;  all  that  they  have  a  right  to  is  the  money 
arising  out  of  the  rents,  issues,  and  profits,  and  sales,  when 
made  by  the  trustees;  the  money,  to  the  sum  of  the  debt  and 
interest  due  from  the  bank,  as  mentioned  in  the  deed  of  trust, 
was  all  that  the  United  States  had  a  right  to  demand  and 
have  from  the  trustees;  all  that  the  United  States  could 
rightfully  demand  and  enforce  in  a  court  of  equity,  with 
costs  of  suit.  The  land  itself  the  United  States  could  not 
rightfully  demand  and  have,  either  by  a  suit  at  law  or  in 
equity,  nor  the  possession  of  the  land.  The  deed  of  trust 
was  but  a  security  for  money,  not  a  sale  and  purchase  of  the 
land  between  the  bank  and  the  United  States. 

That  the  defendant,  Neilson,  was  subjected  to  the  action  of 
Lagow,  and  to  judgment  of  eviction  from  the  land,  and  mulcted 
in  costs,  was  induced  solely  by  the  erroneous  construction  of 
the  statute  given  by  the  court.  From  such  a  suit,  such  a 
judgment,  and  such  costs,  the  defendant,  Neilson,  had  the 
right  and  privilege  to  be  exempted ;  he  claimed  his  right,  priv- 
ilege, and  exemption,  but  was  deprived  of  them  by  the  erro- 
neous construction  of  the  statute  as  contained  in  the  bill  of 
exceptions  taken  in  the  Circuit  Court.  The  errors  assigned 
in  the  Supreme  Court  of  Indiana  brought  up  for  review  the 
construction  of  the  statute  as  contained  in  the  bill  of  excep- 
tions. The  Supreme  Court  of  Indiana  affirmed  the  judgment 
of  the  Knox  Circuit  Court  in  all  things. 

Upon  the  jurisdiction  of  this  court  to  revise  the  decision  of 

the  Siipreme  Court  of  Indiana,  as  being  a  case  properly  within 
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the  25th  section  of  the  Judiciary  Act,  it  is  safficient  to  cite 
the  cases  of  Crowell  v.  Randell,  and  Shoemaker  v.  Randell, 
10  Pet.  891  to  899,  in  which  fourteen  previous  cases  upon  this 
25th  section  are  noticed,  and  the  doctrine  is  reaffirmed :  *^  That 
it  is  not  necessary  that  the  question  should  appear  on  the 
record  to  have  been  raised  in  direct  and  positive  terms  ipits- 
simis  verbis^  but  it  is  sufficient  if  it  appears,  by  clear  and  nec- 
essary intendment,  that  the  question  must  have  been  raised 
and  must  have  been  decided  in  order  to  have  induced  the 
judgment." 

No  such  verdict  and  judgment  could  have  been  rendered 
against  the  defendant,  Neilson,  in  the  Knox  Circuit  Court,  if 
it  had  not  been  induced  by  the  erroneous  exposition  of  the 
statute  of  May  1,  1820,  given  by  the  Circuit  Court ;  and  the 
affirmance  *in  the  Supreme  Court  of  Indiana  clearly  r»-i  a-| 
and  necessarily  decides  that  question  raised  by  the  '- 
assignment  of  errors,  and  affirms  that  erroneous  exposition  of 
the  statute  of  the  United  States. 

Mr.  Judah^  for  the  defendants  in  error.     The  question  is. 
Had  the  bank  any  interest  in  the  premises  after  executing 
the  deed  of  the  1st  July,  1822,  to  the  trustees? 
And  this  question  resolves  itself  into  these : 

1.  Was  that  deed  valid  ? 

2.  If  that  deed  was  valid,  did  it  convey  the  whole  interest 
of  the  bank  ? 

1.  We  assert  that  the  deed  was  void  by  virtue  of  the 
seventh  section  of  the  act  of  Congress  of  the  1st  May,  1820, 
in  relation  to  the  Treasury,  War,  and  Navy  Departments. 
That  section  is  as  follows :  ^^  That  no  land  shall  be  purchased 
on  account  of  the  United  States,  except  under  a  law  author- 
izing such  purchase." 

That  this  law  was  understood  by  the  proper  officers  at 
Washington  to  be  in  force  in  1822,  and  so  late  as  1824,  is 
proven  by  a  letter  of  Mr.  Pleasanton,  then  Agent  of  the 
Treasury,  to  the  House  of  Representatives,  8th  March,  1824, 
and  printed  in  the  American  State  Papers.  Public  Lands, 
vol.  8,  568.  And  this,  too,  is  shown  by  the  act  of  May  26th, 
1824,  which  gives  to  the  officera  of  the  Treasury  a  limited 
power  to  purchase  on  execution.  It  is  decided  that  the  United 
States  may  **  enter  into  contracts  not  prohibited  by  law." 
United  States  v.  Tingey^  5  Pet.  115,  128;  United  /States  v. 
Bradley^  10  Id.,  848,  859.  But  where,  in  the  bond  or  deed, 
there  is  a  condition  or  grant  which  is  prohibited,  that  is  ill^pal 
and  void.     United  States  v.  Bradley^  10  Pet.,  868. 

107 


lOi  SUPREME  COUKT. 

NeilBon  V.  Lagow  et  al. 


If  it  is  said  that  the  interposition  of  trustees  will  take  this 
ease  out  of  the  statute,  we  reply^ 

1.  That  such  a  contrivance  would  be  a  fraud  on  the  statute. 
Goke^s  rule  is  as  follows: —  Quando  aliquid  prohibetur  fieri  ex 
directo,  prohibetur  et  per  obliqwum.  Co.  Lit.  ^28,  b ;  and  see  2 
T.  R.,  261-2,  quotations  from  Lord  Northington ;  and  Doe  v. 
OarUr,  8  T.  R.,  800. 

2.  We  assert  that,  by  the  deed  from  the  bank,  only  a  life 
estate  was  conveyed  to  BadoUett,  Harrison,  and  Buntin. 

Indiana  is  a  common  law  state.  In  its  courts  the  distinc- 
tion between  the  jurisdiction  at  law  and  that  in  equity  is 
strictly  preserved.  The  present  is  a  common  law  action,  and 
the  question  is  as  to  the  legal  title.  The  words  in  the  deed, 
^^and  their  successors,"  are  mere  surplusage,  not  sufficient 
to  pass  a  fee-eimple.  Olearwctter  v.  Mose,  1  Blackf.  (Ind.), 
187;  Boberts  v.  Foreythe,  8  Dev.  (N.  C),  26;  4  Cruise,  Dig., 
886,  886. 

*1021  *'^  grant  to  a  natural  person  and  his  successors, 
^  passes  only  an  estate  for  life.  Co.  Lit.,  9,  v.  And 
hence,  if  the  deea  is  void,  the  title  remained  in  the  bank,  and, 
on  its  forfeiture,  reverted  to  the  Steam-Mill  Company,  and 
passed  to  Lagow.  If  the  deed  is  valid,  but  only  passed  a  life 
estate,  the  reversion  in  fee  remained  in  the  bank,  reverted  to 
the  Steam-Mill  Company,  and  passed  to  Lagow,  and,  on  the 
determination  of  the  life  estate  by  the  deaths  of  the  grantees, 
took  effect  in  possession.  In  either  case  Lagow  has  the  legal 
estate,  and  is  entitled  to  recover  at  law.  If  the  law,  on  either 
of  the  above  positions,  is  with  the  defendants  in  error,  we  pre- 
sume this  court  will  decide  in  their  favor.  But  there  is 
another  view  of  the  case  which  the  counsel  for  the  defendant 
in  error  is  unwilling  to  abandon. 

The  Supreme  Court  of  Indiana  were  required  to  determine 
whether  a  new  trial  should  have  been  granted,  and  that  de- 
pended on  the  question  whether,  on  the  whole  case,  the  ver- 
dict was  right.  This  required  the  solution  of  one,  or  of  two 
questions.  If  the  deed  only  conveyed  a  life  estate,  and  the 
grantees  were  dead,  it  was  not  material  whether  the  deed  was 
valid  or  invalid.  We  deny  that  there  is  anything  in  this 
record  to  show  that  the  court  did  determine  the  validity  of 
the  deed.  It  is  true  that  there  are  instructions  on  the  record  in 
which  this  question  is  made,  but  it  is  as  true  that  there  are  on 
the  record  the  facts  from  which  the  other  question  does  neces- 
sarilv  arise.  Both  questions  might  have  been  determined; 
bat  it  is  usual  for  appellate  courts  to  pass  over  questions  not 
necessary  for  the  determination  of  the  case  before  them.  And 
hence  we  ask,  Is  it  a  *^ necessary  intendment"  that  the  Siv 
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preme  Court  of  Indiana  did  decide  both  the  questions  in  this 
oase?  For  we  understand  that  it  must  appear  to  this  courts 
if  not  expressly,  by  ^'  necessary  intendment,"  that  some  ques- 
tion within  the  jurisdiction  of  this  court  did  arise  and  was 
decided ;  that  it  is  not  enough  that  such  question  might  have 
arisen  and  might  have  been  decided.  Smith  v.  Suntery  7 
How.,  788,  742 ;  16  Pet.,  281,  285 ;  10  Id.,  868,  891. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  case  comes  here  by  a  writ  of  error  to  the  Supreme 
Court  of  the  state  of  Indiana.  The  record  shows  that  Lagow, 
the  defendant  in  error,  instituted  an  action  of  disseisin  in  a 
Circuit  Court  of  the  state  of  Indiana,  whereby  he  sought  to 
recover  of  Neilson,  the  plaintiff  in  error,  a  tract  of  land  de- 
scribed in  the  counts.  The  tenant  having  pleaded  the  general 
issue,  the  case  was  committed  to  a  jury.  At  the  trial,  it 
appeared  that  Lagow,  together  with  Nathaniel  Ewing,  John 
D.  Hay,  and  Caroline  Smith,  whose  title,  if  any,  Lagow  is 
alleged  to  have  afterwards  acquired,  were  in  possession  of  the 
demanded  premises  in  the  *year  1820,  claiming  to  own  r«-i  ao 
the  same,  and  upon  this  evidence  of  title  he  rested  his  ^ 
case.  The  defendant  then  introduced  a  deed,  bearing  date 
September  19th,  1821,  from  Lagow,  Ewing,  Hay,  and  Smith, 
conveying  to  the  Bank  of  Vincennes,  the  State  Bank  of  Indi- 
ana, the  lands  in  controversy,  excepting  a  certain  square 
therein  described.  He  also  put  in  evidence  another  deed  from 
the  bank  to  BadoUett,  Harnson,  and  Buntin,  conveying  the 
same  lands  acquired  by  the  bank  under  the  deed  last  men- 
tioned, and  also  transferring  to  the  grantees  some  equitable 
title  to  the  square  excepted  out  of  that  deed.  This  convey- 
ance is  made  to  the  grantees  and  their  successors  in  the  trusts 
declared  by  the  deed,  which  are :  ^^  until  the  sale  hereinafter 
authorized  shall  be  made,  the  trustees,  or  a  majority  of  them, 
or  their  successor  or  successors  herein  appointed,  or  who  may 
hereafter  be  appointed  agreeably  to  the  mode  hereinafter 
directed,  shall  and  may  demise  or  lease  the  whole  or  any  part 
of  the  said  lands,  lots,  and  houses,  until  such  time  or  times  as 
a  sale  or  sales  thereof  can  be  made,  and  receive  and  take  the 
rents  and  profits  thereof,  also  foreclose  the  said  mortgages  and 
collect  the  said  notes ;  in  trust  nevertheless,  for  the  use  of  the 
Secretary  of  the  Treasury  of  the  United  States  in  extinguish- 
ment of  the  debt  due  by  the  said  Bank  of  Vincennes  to  the 
United  States;  and  upon  this  further  trust  and  confidence 
that  the  said  trustees,  or  a  majority  of  them,  and  their  sur* 
vivor  or  survivors  herein  appointed,  or  which  shall  hereafter 
be   appointed,  agreeably  to  the   mode  hereinafter  directed, 
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shall  and  do,  whenever  thereto  requested  by  the  Secretary  of 
the  Treasury  of  the  United  States,  for  the  best  price  that  can 
be  got,  sell  and  dispose  of,  for  cash  or  on  credit,  on  such 
terms,  and  in  such  parts  or  parcels,  as  to  them  shall  seem  most 
advantageous,  all  or  any  part  of  the  above-described  and  con- 
veyed  lands,  tenements,  and  hereditaments,  to  any  person  or 
persons  who  may  be  inclined  to  purchase  the  same ;  and  to  exe- 
cute and  to  acknowledge,  in  due  form  of  law,  deed  or  deeds  of 
conveyance,  unto  the  purchaser  or  purchasers,  his  heir  or  their 
heirs  and  assigns  in  fee-simple  absolute  and  upon  the  further 
trust  that  they,  the  said  trustees,  or  a  majority  of  them,  or  the 
survivors  of  them  herein  appointed,  or  hereafter  to  be  ap- 
pointed agreeably  to  the  mode  hereinafter  directed,  shall  and 
do  pay  and  apply,  of  and  every  the  sum  and  sums  of  money 
or  other  proceeds  to  be  raised  or  paid  by  the  rents  or  sales  of 
the  said  lands  and  collections  of  the  said  notes,  or  any  part  or 
parts  thereof,  to  the  proper  use  of  the  United  States,  until 
the  sum  of  one  hundred  and  twenty  thousand  three  hundred 
and  eight  dollars,  which  is  now  agreed  upon  by  the  said  par- 
ties of  the  first  part,  of  the  one  part;  and  the  Honorable  Jesse 
B.  Thomas,  as  the  legally  authorized  agent  of  the  United 
States,  of  the  other  part,  as  the  sum  now  due,  together  with 
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interest  *on  the  said  sum  of  money,  at  the  rate  of  six 
per  centum  per  annum  until  paid;  retaining  thereout, 
however,  their,  the  said  trustees',  expenditures,  and  a  reasona- 
ble compensation  for  their  trouble  and  services,  returning  and 
paying  the  overplus,  if  any,  to  the  said  President,  Directors, 
and  Company  of  the  said  Bank  of  Yincennes,  their  successors 
or  assignees ;  and  also  upon  this  further  trust,  as  to  all  such 
parts  of  the  said  lands  and  premises,  either  in  fee  or  under 
mortgage,  as  shall  remain  unsold,  that  they,  the  said  trustees, 
and  their  successors,  shall  stand  seized  thereof  to  the  use  of 
the  United  States,  until  the  debt  aforesaid  shall  be  fully  paid 
and  discharged,  and  there  afterwards  to  the  use  of  the  said 
President,  Directors,  and  Company,  their  successors  and 
assigns  forever,  provided  always,  and  it  is  hereby  expressly 
agreed  and  declared  by  and  between  the  parties  of  these  pres- 
ents, that  in  case  of  the  death  of  either  or  any  one  or  more  of 
the  said  trustees  hereinbefore  named,  or  of  any  trustees  here- 
after to  be  appointed,  it  shall  and  may  be  lawful,  to  and  for 
the  said  Secretary  of  the  Treasury  of  the  United  States  for 
the  time  being,  at  any  time  or  times  thereafter,  by  deed  duly 
executed,  to  fill  up  such  vacancies;  and  the  said  trustees, 
when  so  appointed  by  the  Secretary  of  the  Treasury  as  afore- 
saidy  shall  all  of  them  have  the  like  power  and  authority  to 
act  in  the  several  trusts  according  to  the  true  intent  and 
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meaning  of  these  presents,  as  fully  and  amply,  to  all  intents 
and  purposes,  as  if  such  new  or  other  trustee  or  trustees  had 
been  actually  named  herein  by  the  said  President,  Directors, 
and  Company  of  the  said  Bank  of  Vincennes ;  and  provided, 
also,  that  no  trustee  now  appointed,  or  to  be  hereafter  named 
and  appointed  as  above  directed,  shall  in  any  event  be  liable 
for  any  more  than  he  shall  receive,  nor  for  any  loss  or  damage 
not  occasioned  wilfully  and  designedly  by  such  trustee,  or 
through  his  gross  and  wilful  negligence." 

Neither  the  habendum  nor  the  grant  in  this  deed  contains 
the  word  heirs. 

The  tenant  further  offered  in  evidence,  proceedings  under 
a  judicial  sale  of  the  title  to  the  excepted  square  above  men- 
tioned, by  which  Badollett,  Harrison,  and  Buntin,  the  trustees 
under  the  deed  of  the  bank,  became  the  purchasers  of  the 
legal  title  to  that  square,  which  was  conveyed  to  them  in  fee- 
simple  in  1827,  and  also  introduced  evidence  to  show  that  he 
was  in  possession  under  the  trustees  with  a  contract  to  pur- 
chase of  them  the  entire  tract  of  land  demanded. 

The  plaintiff  then  put  in  evidence  the  record  of  a  mo  war- 
ranto  against  the  bank,  by  which  it  appeared  that  m  July, 
1822,  a  judgment  of  forfeiture  was  rendered  t^inst  that  cor- 
poration, and  all  its  franchises  and  property  seized  into  the 
possession  of  the  state ;  and  he  offered  proof  that  Badollett, 
Harrison  and  *Buntin  purchased  the  legal  title  to  the  r«-|  ac 
reserved  square  as  trustees,  and  that  the  money  paid  ^ 
by  them  was  from  the  funds  of  the  United  States,  supplied  by 
the  order  of  the  Secretary  of  the  Treasury,  and  that  all  the 
trustees  were  deceased  when  the  action  was  brought. 

At  the  request  of  the  plaintiff  the  court  gave  the  following 
instructions : 

1.  That  on  the  proof  of  possession  as  owners  by  the  Steam- 
Mill  Compan  V  in  1820,  and  of  the  conveyance  by  the  company 
to  Lagow,  of  June,  1827,  Lagow,  the  plaintiff,  is  entitled  to 
recover,  unless  the  defendant  has  shown  a  better  title. 

2.  That  the  7th  section  of  the  act  of  Congress  of  1st  of  May, 
1820,  forbids  ^^  the  purchase  of  any  land  on  account  of  the 
United  States,"  unless  authorized  by  act  of  Congress. 

8.  That  the  term  *'  purchase  of  land  "  in  law,  and  in  the  act 
of  Congress,  means  any  and  every  mode  of  acquiring  an  inter- 
est in  real  estate  other  than  by  inheritance. 

4.  That  if  the  government  is  prohibited  from  purchasing 
land  directly  in  its  own  name,  it  is  also  prohibited  from  pur- 
chasing indirectly  in  the  name  of  an  agent  or  trustee. 

6.  That  if  there  is  any  act  of  Congress  or  law  authorizing 
the  conveyance  from  the  bank  to  the  trustees,  it  is  incumbent 
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on  the  defendant  to  show  it;  and  from  the  fact  that  the 
defendant  does  not  set  up  any  such  act  or  law,  the  jury  may 
infer  there  is  none. 

6.  That  all  acts,  deeds,  and  agreements,  contrary  to  the 
plain  language,  or  even  to  the  policy,  of  an  act  of  Congress, 
are  void. 

7.  That  if  the  deed  of  trust  from  the  bank  is  contrary  to  the 
letter  or  to  the  spirit  and  meaning,  or  to  the  policy  of  the  act 
of  the  Ist  May,  1820,  it  is  void ;  and  the  interest  which  the 
bank  then  had  in  the  land  remained  in  the  bank. 

The  court  refused  to  give  the  following  instruction  requested 
by  the  defendant : 

^^  That  it  was  competent  for  the  Bcink  of  Vincennes  to  make 
a  deed  to  trustees  for  the  benefit  of  the  United  States,  and 
such  a  deed  is  valid  and  lawful  for  the  purpose  for  which  it 
was  made.  To  which  refusal  of  the  court  the  defendant  at 
the  time  excepted." 

A  verdict  having  been  rendered  in  favor  of  the  plaintiff  a 
motion  for  a  new  trial  was  made  and  refused,  and  in  conform* 
ity  with  the  practice  of  that  court,  exceptions  were  takeu  to 
such  refusal,  and  having  been  allowed,  the  case  went  by  appeal 
to  the  Supreme  Court  of  Indiana,  which  is  the  highest  court 
of  that  state.  So  that  the  record,  presented  to  the  Supreme 
Court  an  assignment  of  three  alleged  errors,  being  the  same 
relied  on  as  causes  for  a  new  trial  in  the  court  below,  viz. : 

1.  For  the  error  of  the  court  in  misdirecting  the  jury. 

*1061       *^*  ^^'  ^^^  refusal  of  the  court  to  give  the  instruo- 
^  tions  to  the  jury  asked  by  the  defendant. 

8.  Because  the  verdict  is  contrary  to  the  law  and  evidence. 
The  Supreme  Court  afiBrmed  the  judgment  of  the  Circuit 

Court,  and  under  the  25th  section  of  the  Judiciary  Act,  (1  Stat, 
at  L.,  117,)  the  defendant  has  brought  the  record  to  this  court, 
by  a  writ  of  error. 

To  present  intelligibly,  the  legal  merits  of  the  case  at  one 
view,  and  to  show  what  question  is  here  for  decision,  it  should 
be  stated,  that  by  the  law  of  Indiana,  as  e^ounded  by  the 
Supreme  Court  of  that  state,  (^State  v.  The  State  Bank^ 
6  Blackf.  (Ind.),  849,)  whatever  real  property  was  held  by 
the  bank,  when  its  charter  was  annulled,  went  to  the  grantors 
thereof ;  that  as  Lagow  and  others,  whose  rights  he  is  alleged 
to  have  acquired,  were  the  grantors  of  this  land  to  the  bank, 
it  became  material  to  ascertain,  whether  the  bank  had  any 
and  what  title  to  the  land,  when  its  franchises  were  seized ; 
that  the  bank  having  conveyed  by  deed  to  Badollett  and 
others  as  trustees,  before  the  forfeiture  took  effect,  the  validity 
of  that  deed  was  necessarily  drawn  in  question;  that  the 
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ooart  did  in  effect  decide,  that  according  to  the  true  construc- 
tion of  section  7th  of  the  act  of  Congress  of  May  Ist,  1820, 
(8  Stat,  at  L.,  568,)  the  defendant  could  take  no  title  under, 
or  through  that  deed,  the  same  being  void  by  force  of  that 
act;  and  consequently  the  title  remained  in  the  bank  and 
passed  to  Lagow  when  the  charter  of  the  bank  was  vacated. 

The  question,  therefore,  which  arises  upon  this  writ  of  error 
is,  whether  the  Supreme  Court  of  Indiana  rightly  construed 
the  act  of  Congress,  which  is  in  these  words :  ^^  That  no  land 
shall  be  purchased  on  account  of  the  United  States,  except 
under  a  law  authorizing  such  purchase." 

The  deed  in  question  conveyed  the  land  to  BadoUett  and 
othera,  in  trust  to  sell  so  much  thereof  as  miffht  be  necessary 
to  raise  sufficient  money  to  pay  a  debt  due  u*om  the  bank  to 
the  United  States.  It  is  clear  this  was  not  in  any  sense  a 
purchase  of  land  on  account  of  the  United  States.  In  the 
land  itself,  the  United  States  acquired  by  the  deed,  no 
interest.  They  were  not  even  clothed  with  an  equitable 
right  to  acquire  such  an  interest  through  the  aid  of  a  court  of 
equity ;  for  their  title  was  not  to  the  whole  proceeds  of  the 
lands,  whatever  they  might  be,  but  only  to  so  much  of  them 
as  might  be  necessary  to  pay  the  debt  of  the  bank.  To  this 
extent  both  the  creditor  and  the  debtor  had  the  right  to  insist 
on  a  sale,  and  whatever  residue  of  land  should  remain,  was  by 
force  of  the  deed,  operating  by  means  of  a  shifting,  or  second- 
ary use,  to  go  to  the  bank  upon  payment  in  full  of  the  debt 
due  to  the  United  States.  It  is  true,  the  deed  *oon-  r«;i  ait 
tains  some  language,  which,  taken  by  itself,  might  raise  ^ 
a  use,  executed  in  the  United  States ;  but  it  is  well  settled 
that  such  language  is  controlled,  by  an  intent,  manifested  in  the 
instrument,  to  have  the  legal  estate  remain  in  trustees,  to 
enable  them  to  execute  a  trust  which  the  deed  declares ;  and 
where,  as  in  this  case,  the  trust  is  to  sell  and  convey  in  fee 
simple  absolute,  a  legal  estate  is  vested  in  the  trustees  com- 
mensurate with  the  interest  which  they  must  convey  in  exe- 
cution of  the  trust.  Matt  v.  Bttxton^  7  Ves.,  201 ;  Leonard  v. 
Siusexy  2  Vern.,  526 ;  and  the  cases  in  note  (/)  to  Chapman 
T.  BluBett,  Cas.  Talbot,  145-156 ;  Trent  v.  Hamiing,  7  East,  99 ; 
Doe  v.  Willan^  2  Barn.  &  A.,  84. 

It  is  clear,  therefore,  that  these  trustees,  and  not  the  United 
States,  took  the  land  under  this  deed,  and  that  the  latter 
acquired  no  interest  in  the  land  as  such.  This  court  has 
applied  the  same  principles  to  the  case  of  an  alien,  in  Graiff  r. 
Letlie^  8  Wheat.,  50,  which  settles  that  a  devise  of  land  to  a 
eitiaen  as  a  trustee,  upon  a  trust  to  sell  the  land  and  pay  over 
the  proceeds  to  an  alien,  is  a  valid  trust,  and  the  interest  of 
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the  alien  is  not  subject  to  forfeiture.  See  also  Amtiee  ▼. 
Brovm^  6  Paige  (N.  Y.),  448.  If  it  were  necessary,  therefore, 
we  should  hold  that  the  act  of  Congress  was  not  applicable  to 
this  conveyance,  because  by  it  no  title  to  land  was  purchased 
on  account  of  the  United  States. 

But  we  do  not  think  it  necessary  to  rest  the  decision  of  the 
case  exclusively  on  this  ground ;  for  in  our  judgment  the  act 
of  Congress  does  not  prohibit  the  acquisition  by  the  United 
States  of  the  legal  title  to  land,  without  express  legislative 
authority,  when  it  is  taken  by  way  of  security  for  a  debt.  It 
is  the  duty  of  the  Secretary  of  the  Treasury  to  superintend 
the  collection  of  the  revenue,  and  of  the  Comptroller  of  the 
Treasury  to  provide  for  the  regular  and  punctual  payment  of 
all  moneys  which  may  be  collected,  and  to  direct  prosecutions 
for  all  debts  which  may  be  due  to  the  United  States.  1  Stat. 
at  L.,  65,  66.  To  deny  to  them  the  power  to  take  security 
for  a  debt  on  account  of  the  United  States,  according  to  the 
usual  methods  provided  by  law  for  that  end,  would  deprive  the 
government  of  a  means  of  obtaining  payment,  often  useful, 
and  sometimes  indispensably  necessary.  That  such  power 
exists  as  an  incident  to  the  general  right  of  sovereignty,  and 
may  be  exercised  by  the  proper  department  if  not  prohibited 
by  legislation,  we  consider  settled  by  the  cases  of  JDugarii 
BxW%  V.  United  StateSj  3  Wheat.,  172 ;  United  States  v.  Tin^ey^ 
6  Pet..  117 ;  United  States  v.  Bradley,  10  Id.,  848 ;  United 
States  V.  Linn,  15  Id.,  290. 

These  cases  decide,  that  the  United  States  being  a  body 
politic,  as  an  incident  to  their  general  right  of  sovereignty,  have 
a  capacity  to  enter  into  contracts  and  take  bonds  by  way  of 
*1081  *^®^^^^7^  ^^  cases  within  the  sphere  of  their  constitu- 
^  tional  powers,  and  appropriate  to  the  ju^t  exercise  of 
those  powers,  through  the  instrumentality  of  the  proper 
department,  when  not  prohibited  by  law,  although  not 
required  to  do  so  by  any  legislative  act ;  and  we  think  this 
same  power  extends  to  and  includes  taking  security  upon 
property  for  a  debt  already  due.  The  assumption,  that  Con- 
gress intended  by  the  act  in  question  to  prohibit  the  just 
exercise  of  this  useful  power,  is  wholly  inadmissible.  In 
United  States  v.  Hodge,  et  al,,  6  How.,  279,  a  postmaster  had 
made  a  mortrage  of  property,  real  and  personal,  to  secure  to 
the  Post  Office  Department  the  sum  of  sixty-five  thousand 
dollars,  or  such  other  sum  as  might  be  found  due  on  a  settle- 
ment six  months  after  the  mortgage.  This  mortgage  embraced 
debts  already  due,  and  gave  time  to  the  debtor.  The  sureties 
on  his  officiid  bond  relied  on  its  giving  time  as  discharging 
them  from  their  obligation.  It  is  manifest  that  if  the  mort- 
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gage  were  void  there  was  an  end  of  the  case,  yet  it  is  nowhere 
suggested  that  it  was  invalid,  and  it  is  treated  by  the  court  as 
an  operative  and  efiFectual  instrument.  The  object  of  any 
form  of  conveyance  by  way  of  security  is  not  to  acquire  the 
dominion  and  ownership  of  laud,  nor  even  to  invest  funds 
therein,  but  simply  to  obtain  payment  of  the  debt  secured. 
This  is  the  principal  thing  to  which  all  others  are  incidental. 
It  may  happen  that,  by  the  foreclosure  of  a  mortgage  con- 
taining no  power  of  sale,  the  mortgagee  may  become  the 
owner  of  the  land  under  the  mortgage ;  but  this  is  not  the 
object  which  the  parties  have  in  view  when  the  mortgage  is 
made,  and  takes  place  only  because  their  main  end  is  not 
attained,  and  by  force  of  proceedings  which  ensue  afterwards 
because  their  main  end  is  not  attained.  Such  a  transaction  is 
essentially  different  from  a  purchase  of  land  in  which  the 
parties  have  nothing  in  view  but  to  exchange  for  the  present 
dominion  and  title  of  the  land  acquired  by  the  purchaser,  the 
money,  or  other  price  paid  to  the  seller,  and  in  analogous 
cases  the  distinction  between  these  transactions  has  been 
recognized.  An  alien  cannot  have  an  action  to  enforce  the 
title  to  land  which  he  has  taken  by  way  of  purchase ;  but 
this  court  has  decided,  in  Suffhes  et  ah  v.  EdwardB  et  vx.^  9 
Wheat.,  489,  that  an  alien  mortgagee  may  have  the  aid  of  a 
court  of  equity  to  foreclose  a  mortgage  by  a  sale,  because  the 
debt  is  the  principal  thing  and  the  land  only  an  incident.  So, 
though  a  corporation  was  by  its  charter  authorized  to  take 
mortgages  for  debts  previously  contracted,  it  has  been  held 
that  a  mortgage  to  secure  a  debt  contracted  at  the  time  the 
mortgage  was  given,  was  valid,  because  the  intention  of  the 
legislature  was  only  to  prevent  the  corporation  from  purchas- 
ing lands,  and  not  to  prohibit  it  from  taking  security,  in  good 
faith,  for  the  payment  of  its  debts.  Silver  *Lake  r«iAQ 
Bank  v.  NoHh,  4  Johns.  (N,  Y.)  Ch.,  870 ;  Baird  v.  >■  ^"^ 
Bank  of  Washinffton,  11  Serg.  &  R.  (Pa.),  411.  It  is  the 
opinion  of  the  court,  that  by  the  true  construction  of  the  act 
of  Congress  now  in  question,  the  government  are  not  pro- 
hibited from  taking  security  upon  lands,  through  the  action 
of  the  proper  department,  for  debts  due  to  the  United  States, 
and  that  the  court  erred  in  giving  the  act  such  a  construction 
as  to  avoid  the  deed  from  the  bank  to  the  trustees. 

The  trustees  purchased,  at  a  judicial  sale,  the  legal  title  to 
the  reserved  square,  and  paid  for  it  out  of  the  money  of  the 
United  States;  but  they  had  previously  taken  in  trust,  by 
way  of  security,  an  equitable  title  thereto,  and  this  transac- 
tion, though  under  the  forms  of  a  purchase,  was,  in  truth, 
nothing  more  than  relieving  this  parcel  of  land  of  an  incum* 
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brance,  so  that,  when  they  should  sell,  they  might  obtain  the 
entire  benefit  of  the  security.  The  purpose  was  precisely  the 
same  as  that  which  induced  the  conveyance  to  them  by 
the  bank,  and  is  not  a  purchase  by  the  United  States,  pro- 
hibited by  the  act  of  Congress,  for  the  same  reasons  that  the 
original  conveyance  is  not  within  that  act. 

It  remains  to  consider  another  view  taken  in  argument  by 
the  counsel  for  the  defendant  in  error.    The  argument  is,  that 
the  Supreme  Court  of  Indiana  may  have  afiQrmed  the  judg- 
ment of  the  Circuit  Court,  upon  the  ground  that  the  deed  to 
the  trustees  not  containing  the  word  heirs,  conveyed  only  a 
life  estate,  the  reversion  remaining  in  the  bank ;  and  that,  as 
the  trustees  were  all  dead  when  the  action  was  brought,  the 
estate  in  fee  simple  in  possession  had  reverted  to  the  plaintiff, 
Lagow.     It  has  been  settled,  by  a  series  of  decisions  in  this 
court,  beginning  with  Miller  v.  Nichols^  4  Wheat.,  311,  and 
coming  down  to  Smith  v.  Hunter^  7  How.,  788,  that  it  must 
appear  from  the  record  that   the  highest  court  of  the  state 
passed  on  one  of  the  questions  described  in  the  twenty-fifth 
se:tion  of  the  Judiciary  Act ;  and  different  modes  in  which 
this  may  appear  by  the  record  are  pointed  out  in  Armstrong 
V.   TJte   Treasurer  of  Athens   County^  16  Pet.,  281.     It  has 
never  been  held  that  the  record  of  the  proceedings  of  the 
liighest  court  roust  state  in  terms  a  misconstruction  by  that 
court  of  the  act  of  Congress.     It  is  enough  that  it  is  an  infer- 
ence of  law,  from  the  inspection  of  the  whole  record,  that 
the  highest  coui*t  did  thus  misconstrue  an  act  of  Congress, 
and  annul  a  right  or  title,  otherwise  valid,  by  reason  of  such 
misconstruction.     Any  other  rule,  confining  this  court  to  an 
inspection  of  that  part  of  the  record  which  sets  out  the  pro- 
ceedings of  the  highest  court  alone,  would  be  a  departure 
from  the  general  principle,  that  the  whole  of  an  instrument 
is  to  be  looked  at  to  determine  the  effect  of  each  part  of  it, 
would  present  for  decision  an  artificial  and  not  a  real  case ; 
*1101  ^"^'  inasmuch  as  *the  highest  state  court  often  simply 
-■  affirms  or  reverses  the  judgment  below,  would,  in  all 
such  cases,  deprive  the  citizen  of  the  rights  secured  to  him  by 
the  Constitution  and  the  twenty-fifth  section  of  the  Judiciary 
Act.     And  it  has  been  the  practice  of  this  court,  whenever 
necessary,  to  look  at  the  record  of  the  proceedings  of  the 
inferior  state  court  in  connection  with  the  proceedings  of  the 
highest  court,  in  order  to  deduce  therefrom  the  points  decided 
by   the   latter.     Now  the   bill  of  exceptions  taken  in  this 
case  in  the  Circuit  Court  shows   that  the   construction  of 
the  act  of  Congress  was  in  question  in  that  court,  was  mis- 
oonstrued  there,  and  a  deed,  under  which  the  plaintiff  in  error 
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deduced  title,  was  decided  to  be  void  by  reason  of  such 
misconstruction. 

This  decision  being  excepted  to,  was,  by  the  appeal,  brought 
before  the  Supreme  Court ;  and  when  that  court  determined 
that  the  judgment  of  the  Circuit  Court  be  in  all  things  affirmed, 
it  must  be  taken  that  the  Supreme  Court  affirmed  the  correct- 
ness of  the  decision  thus  excepted  to,  unless  it  appears  by  the 
record  that  they  proceeded  on  some  other  ground ;  and  so  the 
inquiry  still  remains,  Whether  the  Supreme  Court  did  not 
affirm  the  judgment  of  the  Circuit  Court,  upon  the  ^ound 
suggested  in  argument  by  the  counsel  for  the  defendant  in 
error,  that  the  deed  in  question  conveyed  only  a  life  estate, 
which  had  terminated  before  action  brought.  We  cannot 
make  that  deduction  from  this  record.  It  does  not  appear 
that  the  question,  what  that  deed  conveyed,  if  valid,  was  in 
any  manner  raised  in  the  Circuit  or  Supreme  Court;  and, 
assuming  that  the  Supreme  Court  were  not  confined  on  the 
appeal  to  points  raised  in  the  court  below,  but  might  have 
decided  upon  any  ground  shown  by  the  record  before  them  to 
be  tenable,  we  cannot  infer  that  the  decision  rested  on  this 
ground,  because  we  are  of  opinion  it  is  not  tenable.  If  it  had 
appeared  affirmatively  in  the  record  that  the  Supreme  Court 
did  decide  that  the  deed  conveyed  only  a  life  estate,  this  court 
would  not  inquire  into  the  correctness  of  that  decision ;  but 
when  put  to  infer  what  points  may  have  been  raised,  and  what 
that  court  did  decide,  we  cannot  infer  that  they  decided  wrong; 
otherwise,  nothing  would  be  necessary  in  any  case  to  prevent 
this  court  from  reversing  an  erroneous  judgment  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  but  that  counsel 
should  raise  on  the  record  some  point  of  local  law,  however 
erroneous,  and  suggest  that  the  court  below  may  have  rested 
its  judgment  thereon. 

Now,  on  looking  into  the  deed  from  the  bank  to  the  trustees, 
we  find  that  the  grant  is  to  them  and  their  successors,  in  trust, 
to  sell  and  convey  in  fee  simple  absolute.  The  legal  estate 
being  in  trust,  must  be  commensurate  therewith,  and  will  be 
*deemed  to  be  so  without  the  use  of  the  usual  words  of  r«;i -i -« 
limitation.^  Newhall  v.  Wheeler^  7  Mass.,  189 ;  Steams  ^ 
V.  Palmer^  10  Met.  (Mass.),  32 ;  Gould  v.  Lamb^  11  Id.,  84 ; 
Fisher  v.  Fields,  10  Johns.  (N.  Y.),  606 ;  Welch  v.  Allen,  21 
Wend.  (N.  Y.),  147.  As  the  execution  of  the  trust  required 
the  trustees  to  have  a  fee  simple,  in  order  to  convey  one,  we 
are  of  opinion  that  the  deed  to  them  conveyed  a  fee,  and  con< 


1  CiTBD.     Webster  v.  Cooper,  14  How.,  499. 
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sequently  we  cannot  infer  that  the  state  court  decided  that 
only  a  life  estate  passed  by  the  deed. 

The  opinion  of  the  court  is,  that  the  judgment  of  the  court 
below  should  be  reversed,  and  the  cause  remanded  for  another 
trial  to  be  had  therein. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Supreme  Court  of  the  state  of  Indiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  case  be,  and  the 
same  is  hereby  remanded  to  the  said  Supreme  Court  for  fur- 
ther proceedings  to  be  had  therein,  in  conformity  to  the  opinion 
of  this  court. 
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Nathaiobl  Williams,  as  permanent  Tbttsteb  fob.  the 
Cbbditobs  of  James  Williams,  an  Insolvent  Debtob, 
Plaintiff  in  bbror,  v,  Charles  Oliver,  Robert  M. 
Gibbes,  and  Thomas  Oliver,  Executors  of  Robebt 
Oliveb,  and  John  Glenn,  and  David  M.  Pebinb, 
Tbustees. 

In  1889,  a  treaty  wa^  made  between  the  United  States  and  Mexico,  providinii: 
for  the  *'  adinstment  of  claims  of  citizens  of  the  United  States  on  the  Mex- 
ican Bepublic." 

Under  tliis  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  members 
of  the  Baltimore  Mexican  Company,  who  had  subscribed  money  to  fit  out 
an  expedition  against  Mexico,  under  Greneral  Mina,  in  1816.  See  the  case 
of  OilX  V.  Oliver's  Executors,  11  How.,  529.* 

The  proceeds  of  one  of  the  shares  of  this  company  were  claimed  by  two  par- 
ties; one  as  being  the  second  permanent  trustee  of  the  insolvent  owner  of 
the  share,  and  the  other  as  being  the  assignee  of  the  first  permanent  trustee. 

The  Court  of  Appeals  of  Maryland  decided  that  the  plaintifif,  viz.,  the  second 
permanent  trustee,  did  not  take  the  claim  under  the  insolvent  laws  of  Mary- 
land. 

This  decision  is  not  reviewable  by  this  court,  under  the  25th  section  of  the 
Judiciary  Act;  and  the  case  is  similar  to  that  of  Qill  v.  Oliver's  SxectUors^ 

,    11  How.,  529.^ 

^  Rbfbbbed  to  Mayer  v.   Whiter  strued  by  the  state  court,  the  Supreme 

24  How.,  320.    See  also  McBlair  v.  Court  has  no    jurisdiction  on  error. 

Gibbesy  17    Id.,    232;     Williams    v.  Commercial  Bank  of  Cincinnati  v. 

Oibbes,  Id.,  239;  s.  c.  20  Id.,  536;  Mil-  Bucking fiam,  5  How.,  817 ;  Grand  Guff 

lingar  v.    HartupeCf    6  Wall.,  262;  B,  B,  Ac,  Co,  v.  Marshall^  post  *165; 

Klinger  v.  8iMe  of  Missouri^  13  Id.,  Lawlerr.  Walker ,  14  How.,  149;  Rob- 

263;  State  ex.  rel  Mullen  v.  Drew,  ertson  v.  Coulter,  16  Id.   106;  JficAi- 

32  La.  Ann.,  1044.  gan  Central  R.  R.  Co,  v.  Michigan 

>  Where  the  validity  of  a  state  law  Southern  R.  R.  Co.,  19  Id.,  378;  Coih^ 

Is  not  attacked,  but  the  question  is  dony,  Goodman,  2  Black,  574. 
whether  it  has  been    correctly  con- 
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Nor  does  juriadlctlon  accrae  in  this  case  in  consequence  of  the  additional 
ftict  that  the  legislature  of  Maryland  passed  a  law  curing  certain  defects  in 
the  assignment  to  Oliver,  the  validity  of  which  law  was  drawn  into  ques- 
tion, as  impairing  the  obligation  of  a  contract;  because,  if  there  had  been 
no  such  law,  the  decision  of  the  state  court  would  have  been  the  same.^ 

The  former  decisions  of  this  court  respecting  its  jurisdiction  under  the  26th 
section  of  the  Judiciary  Act,  examined  and  explained. 

This  case  was  brought  up  from  the  Court  of  Appeals  of 
Maryland,  by  a  writ  of  error  issued  under  the  25th  Section  of 
the  Judiciary  Act. 

It  was  a  branch  of  the  case  of  GHll  v.  0liver*9  ExecutarM^ 
reported  in  11  How.,  529,  although  it  differed  from  that  case 
in  some  particulars,  which  will  be  mentioned.  The  history  of 
the  Baltimore  Mexican  Company  was  given  in  the  report  of 
that  case,  and  need  not  be  repeated. 

James  Williams  was  the  owner  of  one  of  the  shares  of  the 
company,  and  applied  for  the  benefit  of  the  Insolvent  Laws  of 
Maryland  on  the  24th  of  June,  1819.  George  Winchester 
was  appointed  provisional  trustee,  and  gave  bond  as  such; 
and  James  Williams  cx)nveyed  and  assigned  to  him,  as  provi- 
sional trustee,  all  his  property  whatever  for  the  benefit  of  his 
creditors.  On  the  2d  of  August,  1819,  Winchester  executed 
a  bond  without  security,  reciting  that  he  had  been  appointed 
permanent  trustee,  and  the  bond  was  conditioned  for  the 
laithful  performance  of  his  duties  as  such.  The  laws  of 
Maryland  required  security  to  be  given  when  such  a  bond 
was  executed. 

At  March  term,  1825,  Baltimore  County  Court  passed  the 
following  order : — 

'^  In  Baltimore  County  Court,  March  Term^  1826* 
^^  In  the  case  of  James  Williams,  an  Insolvent  Debtor : 
^^  Ordered  by  the  court,  that  the  trustee  dispose  of  any  part 
of  the  personal  estate  of  the  said  insolvent  debtor  remaining 
unsold  at  public  or  private  sale,  as  he  may  judge  best. 

*'  Wm.  H.  Wabd.'» 

On  the  2d  of  April,  1825,  Winchester  assigned  to  Robert 
Oliver  the  share  in  the  Mexican  Company  belonging  to  Wil« 
liams,  and  signed  a  receipt  for  $2000  as  the  consideration  for 
the  sale. 

Winchester  having  died,  'Nathaniel  Williams,  the  plaintiff 

^  If  the  judgment  of  the  state  court  in  the  Supreme  Court,  was  errone- 

can  be  suppoited  on  any  ground  with-  ously  ruled.  Srwin  v.  Lowrj/f  7  How., 

in  the  exclusive  cognizance  of  that  172;  Rector  ▼.  Ashley,  6  WidL,  14S; 

court,  it  will  not  be  reversed  because  Oibson  v.  ClumUatij  8  Id.,  SM. 
some  point  subject  to  re-ezamlnation 
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in  error,  was  appointed  permanent  trustee  of  James  Williams, 
the  insolvent,  on  the  15th  of  November,  1841,  and  gave  bond 
with  security,  as  required  by  law. 

In  the  report  of  the  case  of  QUI  v.  Oliver^ b  ExeeutorB^  it 
was  stated  in  what  manner  the  money  came  into  the  hands  of 
Glenn  and  Ferine  as  trustees,  and  how  it  came  to  be  deposited 
in  court  for  claimants  to  make  out  their  title. 

On  the  29th  of  January,  1842,  Nathaniel  Williams  filed  his 
petition,  claiming  the  amount  which  belonged  to  the  share  of 
his  insolvent,  James  Williams. 

m-w^-y  *0^  ^b®  ^^^  o^  March,  1842,  the  Legislature  of 
-'  Maryland  passed  an  act  (December  Session,  1841, 
chapter  809),  entitled  ^^An  act  to  confirm  the  titles  of  pur- 
chasers in  the  cases  therein  mentioned;"  which  act  was 
passed  on  the  memorial  of  Oliver's  representatives,  and  was 
alleged  to  cure  the  defects  resulting  from  Winchester's  assign- 
ment without  his  having  given  security  upon  his  bond  as  per- 
manent trustee. 

On  the  2d  of  May,  1842,  the  executors  of  Oliver  and  the 
trustees  filed  their  answer  to  the  petition  of  Nathaniel  Wil- 
liams. They  claimed  the  share  of  James  Williams  on  two 
grounds:  1st,  under  the  purchase  from  Winchester;  2d, 
because  the  award  of  the  commissioners  was  a  full  and  com- 
plete bar  of  all  right  and  title  on  the  part  of  Nathaniel  Wil- 
liams. 

On  the  5th  of  December,  1846,  Baltimore  County  Court 
decreed  in  favor  of  the  executors  of  Oliver,  holding  the  act 
of  1841  to  be  constitutional.  On  the  second  point  the  court 
decided  that  the  award  of  the  commissioners  was  not  con- 
clusive. 

Williams  prosecuted  an  appeal  to  the  Court  of  Appeals  of 
Maryland. 

■  At  June  term,  1848,  the  Court  of  Appeals  affirmed  the 
decree  of  the  County  Court,  three  judges  sitting.  One  of 
them.  Judge  Martin,  filed  the  following  reasons,  viz. : 

I  think  that  George  Winchester  is  to  be  considered,  upon 
the  facts  exhibited  in  this  record,  as  duly  and  legally  ap- 
pointed the  permanent  trustee  of  James  Williams ;  that  the 
sale  by  him  of  the  shares  in  controvei*sy  to  Robert  Oliver, 
was  fairly  and  bovA  fide  made  within  the  meaning  of  the  act 
of  Assembly  of  1841,  ch.  809 ;  and  that  that  statute  being, 
in  my  opinion,  neither  repugnant  to  the  Constitution  of  the 
United  States  nor  the  Constitution  of  the  State  of  Maryland, 
is  to  [be]  regarded  as  a  valid  exercise  of  legislative  power. 

The   other  two  judges,  viz.,  Cl)ief  Justice   Dorsey  and 
Judge   Spencb,  stated   that   the  grounds  upon  which  they 
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aflBrmed  the  judgment  were,  first,  the  reasons  assigned  by  the 
majority  of  this  court  for  the  reversal  of  the  decree  in  OK- 
ver's  ExectUor%  et  al.  v.  Qill^  Permanent  Trustee  of  Goodwin  ; 
and  because,  under  the  proceedings  based  on,  or  originating 
from,  the  insolvent  petition  of  James  Williams  and  the  act  of 
Assembly  applicable  thereto,  Robert  Oliver  acquired  a  valid 
title  to  all  the  interest  of  said  James  Williams  in  the  fund  in 
controversy. 

The  reasons  assigned  by  the  majority  of  the  court  for  the 
reversal  of  the  decree  in  Oliver^z  MvectUors  et  aL  v.  Chilly  and 
which  are  adopted  as  above  and  made  part  of  the  reasons  for 
the  decision  given  in  the  present  case  of  Williams^  Trustee^  ▼. 
Oliver* 8  Executorn^  were  published  in  the  report  of  the  case  of 
Qill  V.  Oliver*8  JExecutora^  in  11  How.,  529.  They  are  here 
repeated : 

•  "  The  majority  of  this  court,  who  sat  in  the  trial  of  [*114 
this  cause,  (and  by  which  was  decreed  the  reversal 
of  the  decree  of  the  County  Court),  at  the  instance  of  the 
solicitors  of  the  appellees,  briefly  state  the  following  as  their 
reasons  for  such  reversal :  They  are  of  opinion  that  the  entire 
contract,  upon  which  the  claim  of  the  appellees  is  founded,  is 
so  fraught  with  illegality  and  turpitude  as  to  be  utterly  null 
and  void,  and  conferring  no  rights  or  obligations  upon  any  of 
the  contracting  parties,  which  can  be  sustained  or  counte- 
nanced by  any  court  of  law  or  equity  in  this  state  or  of  the 
United  States.  That  it  has  no  legal  or  moral  obligation  to 
support  it,  and  that,  therefore,  under  the  insolvent  laws  of 
Maiyland,  such  a  claim  does  not  pass  to  or  vest  in  the  trustee 
of  an  insolvent  petitioner.  It  forms  no  part  of  his  property 
or  estate,  within  the  meaning  of  the  legislative  enactments 
constitutins^  our  insolvent  system.  It  bears  no  analogy  to  the 
cases  decided  in  Maryland,  and  elsewhere,  of  claims  not 
recoverable  in  a  court  of  justice,  which,  nevertheless,  have 
been  held  to  vest  in  the  trustees  of  an  insolvent  or  the  as- 
signees of  a  bankrupt.  In  the  cases  referred  to,  the  claims, 
as  concerned  those  asserting  them,  were,  on  their  part,  tainted 
by  no  principle  of  illegality  or  immoi-ality ;  on  the  contrary, 
were  sustained  by  every  principle  of  national  law  and  natuml 

i*ustice,  and  nothing  was  wanting  to  render  them  recuperable 
mt  a  judicial  tribunal  oompetejit  to  take  cognizance  thereof. 
Wholly  dissimilar  is  the  claim  before  us.  ouch  is  its  char- 
acter, that  it  cannot  be  presented  to  a  court  of  justice  but  by 
a  disclosure  of  its  impurities ;  and  if  any  thing  is  conclu- 
sively settled,  or  ou^ht  to  be  so  regaixled,  it  is  that  a  claim, 
thus  imbued  with  illegality  and  corruption,  will  never  be 
sanctioned  or  enforced  by  a  court  either  of  law  or  equity. 
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*^  Entertaining  this  view  of  the  case,  it  is  unnecessary  to 
examine  the  various  minor  points  which  were  raised  in  the 
argument  before  us.'' 

These  reasons,  as  has  been  before  remarked,  are  made  appli- 
cable to  the  present  case  of  WiUiam%  v.  Oliver^ s  Executors. 

Williams  sued  out  a  writ  of  error  and  brought  his  case  up 
to  this  court. 

It  was  argued  by  Mr.  Dulant/  and  Mr.  Schley^  for  the  plain- 
tiff in  error,  and  Mr.  Campbell  and  Mr.  Johnson^  for  the 
defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  contended  for  the  fol- 
lowing positions : 

1.  The  record  presents  a  case,  within  the  appellate  juris- 
diction of  this  court,  under  the  proyisions  of  the  25th  section 
of  the  Judiciary  Act. 

«^^^-|  *In  support  of  the  jurisdiction  claimed,  two  grounds 
J  were  assumed :  1st.  The  effect  of  the  treaty  with  Mex- 
ico, and  the  effect  of  the  act  of  Congress  of  the  12th  of  April, 
1840,  and  the  effect  of  the  award,  as  establishing  the  amoubt 
and  validity  of  the  claim  of  the  Mexican  Company  of  Balti- 
more, were  all  necessarily  involved  in  the  decision  of  the  case, 
if  the  decree  is  to  be  considered  as  based,  in  any  degree  what- 
ever, on  the  imputed  turpitude  of  the  contract  of  said  com- 
pany with  General  Mina :  2d.  The  validity  of  the  act  of  the 
General  Assembly  of  Maryland,  (act  of  1841,  ch.  809,)  was 
drawn  in  question,  on  the  ground  of  its  alleged  repugnancy 
to  the  Constitution  of  the  United  States,  and  its  validity  was 
maintained  by  the  Court  of  Appeals.  The  following  authori- 
ties were  relied  on :  CrotpeU  v.  Randell^  10  Pet.,  892,  and  the 
various  cases  referred  to,  and  commented  on,  in  the  opinion  in 
that  case ;  Scott  v.  Jones^  6  How.,  876,  and  the  cases  cited  in 
the  opinion  in  that  case ;  Smith  v.  Sunter^  7  How.,  744. 

2.  The  imputed  turpitude  in  the  original  contract  of  said 
Mexican  Company  with  General  Mina,  even  if  such  turpitude 
at  any  time  attached  to  the  contract,  was  not  a  ground  which 
the  Court  of  Appeals  was  at  liberty  to  assume  as  the  basis  of 
their  said  decree.  In  doing  so,  they  refused  to  give  effect,  to 
an  award  based  on  the  said  treaty  and  said  act  of  Congress. 
The  right  to  receive  the  money  was  conclusively  established. 
The  only  open  question  properly  before  that  court  was  this, 
Who  was  entitled  to  the  share  accruing  in  right  of  said  insol- 
vent?    The  following  authorities  were  relied  on:   Comegy9  v. 
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Vasse,  1  Pet.,  198;  Frevall  v.  Bcushe^  14  Id.,  95;  De   Valan- 
gin's  admWs  v.  Duffy^  14  Id.,  291. 

8.  Apart  from  this  notion  of  original  turpitude,  the  claim 
vested  in  the  permanent  trustee  of  the  insolvent,  for  the  bene- 
fit of  his  creditors.  Plater  v.  ScoU,  6  Gill  &  J.  (Md.),  119; 
Stevens  v.  Bagwell^  16  Ves.,  189 ;  Comegys  v.  Vasse^  1  Pet., 
198 ;  Wheat.  Int.  Law,  56-68. 

4.  Independently  of  the  act  of  1841,  the  representatives  of 
Robert  Oliver  had  no  right  to  this  share,  which  could  have 
been  enforced  in  any  tribunal  of  law  or  equity.  The  Insol- 
vent laws  of  Maryland,  and  particularly  the  act  of  1808, 
oh.  71,  sec.  8 ;  Winchester^  Trustee  of  Williams^  v.  Union  Bank^ 
2  Gill  &  J.  (Md.),  78;  Winchester,  Trustee  of  Gooding  v. 
Union  Bank^  Id.,  79 ;  QlcLsgow  v.  Sands,  8  Id.,  96 ;  Glenn  v. 
Karthaus,  4  Id.,  885 ;  Kennedy  v.  Boggs,  5  Har.  &  J.  (Md.), 
408 ;  Brown  v.  Brice,  2  Har.  &  G.  (Md.),  24 ;  Williams  v.  JSUir 
eoU,  6  Har.  &  J.  (Md.),  427. 

5.  The  act  of  1841,  chap.  809,  is  repugnant  to  the  tenth 
section  of  the  first  article  of  the  Constitution  of  the  United 
States.  It  is  a  law  which,  in  its  application  to  this  case, 
impairs  the  obligation  of  a  contract. 

*In  the  discussion  of  this  point,  it  was  insisted  that  r«-f -i  g 
it  impairs  the  obligation  of  the  original  contracts  of  the  ^ 
insolvent  with  his  various  creditors ;  that  it  impairs  the  obli- 
gation of  the  bond  given  by  Mr.  Winchester  as  provisional 
trustee ;  that  it  impairs  the  rights  of  creditors,  as  cestvis  que 
trust,  and  the  rights  of  the  plaintiff  in  error  as  permanent 
trustee,  under  the  deed  of  trust  to  Mr.  Winchester,  as  pro- 
visional trustee ;  that  it  also  impairs,  as  to  the  creditors,  the 
obligation  of  the  bond  of  the  plaintiff  in  error  as  permanent 
trustee.  It  will  also  be  insisted  that  the  plaintiff  in  error,  on 
his  appointment  as  permanent  trustee,  and  his  qualification, 
by  filing  an  approved  bond,  became  entitled  by  law  to  his 
commission  on  the  assets  composing  the  estate  of  the  insol- 
vent, and  which  vested  in  him,  on  his  qualification  as  perma- 
nent trustee,  and  also  deprived  him  of  his  right  to  allowance 
out  of  said  estate,  for  his  necessary  disbursements ;  and  that 
such,  his  right,  is  based  on  contract,  within  the  true  interpre- 
tation of  the  said  section  of  said  article  of  the  Constitution ; 
and  that  said  act,  as  to  him,  is  unconstitutional  and  void,  as  it 
does  not  save  his  commission  nor  make  provision  for  payment 
of  his  disbursements.  In  the  discussion  of  this  point,  the  fol- 
lowing authorities  were  relied  on :  Bronson  v.  Kinzie,  1  How., 
811;  Green  v.  Biddle,  8  Wlieat.,  1;  McOracken  v.  Hayward, 
2  How.,  608;  Gantley's  Lessee  v.  Ewing,  8  Id.,  707;  Cook 
?.  MoffaU,  6  Id.,  295 ;  Planters'  Bank  v.  Sharp,  6  Id.,  818, 
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and  the  cases  cited  in  the  opinion  in  that  case ;  12  Wheat., 
811,  812 ;  Bogers  v,  Wright,  9  Gill  &  J.  (Md.),  184.  The  fol- 
lowing cases  were  referred  to  for  illustration,  and  as  showing, 
by  analogy,  the  rights  which  attached  to  the  claims  of  credi- 
tors on  the  application  of  the  insolvent :  Scott  v.  Jones,  4  Cla. 

6  P.,  897,  898 ;  Freake  v.  Oranefield,  3  Myl.  &  C,  499,  and  in 
14  Eng.  Cond.  Ch.  Rep.,  500;  Welch  v.  Stewart,  2  Bland 
(Md.),  41 ;  Post  Y.  Maekall,  8  Id.,  498.  It  was  also  insisted, 
in  the  discussion  of  this  point,  that  the  said  act,  in  its  appli- 
cation to  this  case,  impaired  the  obligation  of  the  contract  of 
sale  made  by  said  insolvent,  before  his  application,  to  the  firm 
of  Stunlp  &  Williams,  of  the  one  half  of  his  said  share ;  and 
that  the  said  act,  as  to  the  representatives  of  Stump  &  Wil- 
liams, is  unconstitutional  and  void*  Mitford  v.  mitford,  9 
Ves.,  87,  and  notes;  Wright  v.  Morley,  11  Id.,  17;  Dyerw. 
Pearson,  8  Barn.  &  C,  88^  in  10  Eng.  C.  L.,  18 ;  2  Story  Eq. 
Jur.,  §§  1411, 1038, 1040  b,  1044  \  E.  ^  S.  Kip  v.  The  Bank  of 
New  York,  10  Johns.  (N.  Y.),  68 ;  Mmr  v.  Sehenek,  8  Hill 
(N.  T.),  228. 

The  counsel  for  the  defendant  in  error  presented  the  fol- 
lowing points : 

1st.  The  decision  below  turns  upon  two  grounds,  each  of 
4i^|.*-|  *which  is  conclusive  of  the  case,  and  the  second,  to  wit, 
-'  that  *^  under  the  proceedings  based  on  or  originating 
from  the  insolvent  petition  of  Williams  and  the  act  of  Assem- 
bly applicable  thereto,  Oliver  acquired  a  valid  title  to  all  the 
interest  of  James  Williams  in  the  fund  in  controversy,"  rest- 
ing upon  the  conjoint  operation  of  the  sale  made  by  order  of 
court  and  the  act  of  Assembly,  is  not  subject  to  revision  here, 
because  the  efiGect  of  the  sale  so  made  wa«  exclusively  for  the 
court  below,  and  it  does  not  appear  to  what  extent  that  oon- 
sideration  affected  the  decree  of  the  Court  of  Appeals. 

2.  The  petition  of  the  plaintiff  in  error  does  not  specially 
Mt  up  or  claim  any  right  or  title  under  the  conventiou  with 
Mexico,  or  the  act  of  Congress,  or  the  award  made  in  pursu* 
ance  of  them,  nor  does  the  court  below  decide  against  any 
such  right  or  title.  The  petition  denies  the  title  of  Oliver's 
executors,  and  rests  its  demands  on  the  official  character  of  the 
plaintiff  in  error,  as  giving  him  title  under  the  insolvent  laws 
of  Maryland,  and  on  the  trusts  of  the  deed  of  the  8th  May, 
1841,  as  constituting  them  trustees  for  him  being  so  entitled, 
and  the  decision  of  the  state  court  turns  altogether  on  its 
construction  of  those  insolvent  laws,  which  confer,  in  its  judg- 
ment, no  title  on  the  plaintiff  in  error.     Udell  v.  Davidson, 

7  How.,  771 ;  Smith  v.  Hunter,  7  Id.,  743 ;  Mineu  v.  Porter, 
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4  Id.,  55 ;  McDonogh  v.  Millaudon^  3  Id.,  705 ;  Dotvnes  v.  Scotti, 
4  Id.,  602 ;  Kennedy  v.  Hunt^  7  Id.,  593  ;  Fulton  v.  MeAffee^ 
16  Pet.,  149 ;  Coons  v.  Gallagher^  15  Id.,  18 ;  McKenney  v, 
(7arr(?ZZ,  12  Id.,  66;  Crowelly.  Bandell,  10  Id.,  392;  MonU 
gomery  v.  Hernandez^  12  Wheat.,  129 ;  TTz'Kzaw*  v.  NorrU^  12 
Id.,  117 ;  Hickie  v.  Stark^  1  Pet.,  98 ;  Mathews  v.  Zaw«,  7 
Wheat.,  206 ;  Owings  v.  Norwood^  5  Cranch.  344 ;  Smith  v. 
2%e  /Seate  o/  Maryland,  6  Id.,  286  ;  PZa««r  v.  /Siyott,  6  Gill  &  J. 
(Md.),  116;  Holly.  Gill,  10  Id.,  325;  1  U.  S.  Stat,  at  L., 
384. 

3.  The  decision  of  the  state  court,  that  Williams's  claim 
did  not  pass  to  his  permanent  trustee  on  account  of  its  ille- 
gality and  turpitude,  does  not  conflict  with  the  award,  or  the 
treaty  or  act  of  Congress  under  which  the  award  was  passed, 
because  the  commissioner  were  empowered  to  decide  nothing 
but  the  liability  of  Mexico  for  the  claims  set  up  against  that 
republic,  which  were  admitted  by  Mexico  prior  to  the  treaty, 
but  long  after  Williams's  application;  and  because  the  said 
convention  or  treaty  of  1839  and  the  proceedings  under  it 
cannot  affect  the  question,  whether  the  insolvent  laws  of 
Maryland  did  or  did  not  operate  in  1819  to  transfer  the  claim 
to  the  trustee  of  Williams,  the  force  and  effect  of  these  laws 
at  the  time  when  Williams  applied,  being  the  question  before 
the  court  below.  *Comegy9  v.  Vasse,  1  Pet.,  212;  r*y[Q 
Sheppard  v.  Taylor,  5  Id.,  713;  FrevaU  v.  Bache,  14  ^ 
Id.,  97;  Maryland  Acts  of  1805,  ch.  110,  and  1816,  oh.  221; 
Hall  V.  GKll,  10  Gill  &  J.  (N.  Y.),  325. 

4.  By  the  well-settled  law  of  Maryland,  as  applicable  to 
Williams's  and  all  other  applications  for  the  benefit  of  the 
insolvent  laws  at  that  period  (1819),  the  plaintiff  in  error,  as 
trustee  of  Williams,  under  his  application,  took  title  to  no 
property,  rights,  or  claims  of  Williams,  the  insolvent,  but 
such  as  he  had  at  the  date  of  his  application.  At  that  period 
Williams  had  no  possible  right  or  claim  against  the  TOvern- 
ment  of  Mexico,  which  did  not  come  into  existence  for  sev- 
eral years  afterwards,  nor  against  the  then  existing  govern- 
ment of  Spain  in  Mexico,  which  Mina's  expedition  was 
designed  to  overthrow ;  and  the  only  alleged  or  possible  claim 
he  (Williams)  then  had  was  against  Mina,  under  Mina's  con- 
tract with  the  Mexican  Company;  and  this  contract  with 
Mina,  as  the  state  court  has  declared  by  its  decision,  was  ille- 
gal, and  created  no  right  or  claim  in  Gooding  which  could  or 
did  pass  to  his  trustee  under  his  said  application  in  1819. 
The  decision  of  the  state  court,  therefore,  involved  but  two 
questions,  the  first  of  which  was,  whether  said  contract  with 
Mina  vested  any  rights  in  Williams,  at  the  date  of  his  appli* 
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cation  in  1819,  which  passed  to  his  trustee ;  and  the  second, 
whether  the  treaty  and  award,  allowing  as  against  Mexico  the 
claim  of  the  Mexican  Company,  under  its  said  contract  with 
Mina,  had  any  such  operation  or  retrospect,  as  to  that  con- 
ti*act,  as  to  validate  it  in  Maryland  as  between  the  original 

Earties,  and  to  validate  it  ai  initio^  so  as  to  vest  in  the  trustee 
y  retroactive  rights  and  claims  under  that  contract,  which 
had  no  legal  existence  at  the  period  of  Williams's  applica- 
tion. The  first  question  the  defendants  in  error  will  maintain, 
is  conclusively  established  by  the  decision  of  the  state  court, 
and  is  not  open  to  inquiry  here,  as  it  involves  nothing  but  the 
decision  of  the  Maryland  court  upon  a  Maryland  contract,  as 
to  the  rights  created  by  it,  and  the  transfer  of  those  rights, 
in  1819,  to  the  trustee  of  the  insolvent.  The  second,  and,  as 
the  defendants  will  maintain,  the  only  possible  question  open 
here,  will  be  as  to  the  operation  of  the  treaty  and  award. 
And,  as  the  state  court  has  not  expressed  any  specific  opinion 
as  to  the  treaty,  or  any  right  or  title  set  up  or  claimed  under 
it,  the  jurisdiction  can  only  be  maintained,  if  at  all,  by  estab- 
lishing that  such  a  right  or  title  was  involved  in  the  decision 
of  the  question,  and  that  the  treaty  did  so  retroact  as  to  vali- 
date said  contract,  ab  initio^  and  vest  in  the  trustee  of  1819 
the  rights  given  by  that  contract,  which  rights,  so  vested  in 
the  trustee,  the  decision  of  the  state  court  denied  him.  And 
the  defendants  in  error  will  maintain  that,  even  if  there  be 
♦1191  *°y  ^^oh  right,  title,  *or  privilege  specially  set  up  or 
^  claimed  under  the  treaty,  as  to  give  jurisdiction,  which 
they  deny,  yet  the  treaty  could  not  have,  and  was  not  intended 
to  have,  any  such  operation  or  retrospect.  They  will  insist 
that  the  treaty  and  award  under  it  had  and  could  have  no 
other  effect  than  to  establish  the  liability  of  Mexico  to  pay 
that  claim  under  the  treaty,  and  settled  nothing  but  the  valid- 
ity of  that  claim  against  Mexico ;  and  that,  by  the  award 
made  under  it  to  Glenn  and  Ferine,  the  trustees  of  the  defen- 
dants, the  defendants  have  the  only  right  or  title  set  up,  claimed, 
or  obtained  under  the  treaty,  which  the  plaintiff  in  error  can 
controvert  only  by  showing  that  they  were  entitled  to  the  claim 
thus  allowed  to  the  defendants,  and  that  the  treaty  and  award 
settled  no  rights  as  between  the  claimants,  but  merely  the 
obligation  of  Mexico  to  pay  the  claim.  They  will  further 
insist  that  the  question,  whether  the  original  contract  between 
Mina  and  the  Mexican  Company  gave  Williams  any  rights 
which  passed  to  his  trustee  in  1819,  was  a  question  of  Mary- 
land law  upon  a  Maryland  contract,  upon  which  Mexico's 
subsequent  recognition  or  agreement  to  pay  that  claim,  as  due 
by  hei-self,  could  have  no  innuence ;  that  Mexico's  subsequent 
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agreement  to  pay  the  claim  herself  had  no  bearing  upon  the 
question,  as  to  what  were  the  rights  of  Williams  in  Maryland 
under  the  original  contract  between  Mina  and  the  Mexican 
Company ;  and  that  the  express  waiver  by  Mexico,  or  even  by 
the  Spanish  government  which  she  overthrew,  or  the  objection 
of  illegality  as  far  as  she  was  concerned,  could  not  affect  the 
question  of  the  validity  of  the  original  contract,  in  Maryland 
and  under  the  laws  of  Maryland,  and,  above  all,  could  not 
retrospect  so  as  to  repeal  the  laws  of  Maryland,  by  validating 
that  original  contract,  ab  initio^  and  passing  the  rights  under 
it  to  the  trustee  of  1819.  And,  as  the  result  of  the  whole, 
therefore,  the  defendants  in  error  will  maintain,  that  the 
decision  of  the  state  court  has  conclusively  established  the 
original  invalidity  of  the  contract,  and  that  the  trustee  took 
no  rights  under  it ;  and  that  the  treaty,  if  there  be  any  ques- 
tion raised  under  it,  gave  the  plaintiff  in  error  no  right,  title, 
or  privilege  which  can  affect  that  decision,  or  was  denied  by 
the  state  court.  MUne  v.  JBuber^  8  McLean,  102 ;  and  author- 
ities under  1st  and  2d  points. 

5.  The  act  of  Assembly  of  1841,  ch.  809,  does  not  impair 
the  obligation  of  contracts.  Saterlee  v.  Mathewion^  2  Jret., 
414 ;   WaUon  v.  Mercer,  8  Id.,  110. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  case  is  not  distinguishable  from  the  case  decided  at 
the  last  term  of  GKU  v.  Oliver's  Executors,  and  which  was 
dismissed  for  want  of  jurisdiction. 

*It  is  reported  in  11  How.,  629.  That  case  involved  r«-i  oa 
the  right  to  the  share  of  Lyde  Goodwin  as  a  member  '- 
of  the  *^  Baltimore  Mexican  Company  "  in  the  fund  that  had 
been  awarded  to  the  members  of  that  company  by  the  com- 
missioners under  the  convention  of  1889  with  Mexico.  Gill 
claimed  it  as  permanent  trustee  under  the  insolvent  laws  of 
Maryland,  the  benefit  of  which  Goodwin  had  obtained  in 
1817,  on  the  assignment  of  all  his  property  for  the  use  of  his 
creditors. 

The  executors  of  Oliver  claimed  the  right  of  Goodwin  to 
this  fund  under  an  assignment  made  by  himself  80th  May, 
1829. 

The  money  awarded  by  the  commissioners  to  this  company 
under  the  treaty,  had,  by  the  agreement  of  all  parties  claim- 
ing an  interest  in  the  same,  been  deposited  in  the  Mechanics' 
Bank  of  Baltimore,  to  be  distributed  according  to  the  rights 
of  the  respective  parties  claiming  it. 

^  The  Court  of  Appeals  of  Maryland  decided  against  the 
right  of  Gill,  as  the  permanent  trustee  of  Goodwin,  under  the 
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insolvent  proceedings,  and  in  favor  of  the  right  of  the  exec- 
utors of  Oliver. 

The  case  was  brought  here  by  writ  of  error  for  review,  and 
was  dismissed  as  we  have  stated  for  want  of  jurisdiction. 

The  Court  of  Appeals  of  Maryland  had  decided  against  the 
right  of  Gill,  on  the  ground  that  the  contract  made  by  the 
"  Baltimore  Mexican  Company  "  with  General  Mina,  in  1816, 
by  which  means  were  furnished  him  to  carry  on  a  military 
expedition  against  the  territories  and  dominions  of  the  King 
of  Spain,  a  foreign  prince  with  whom  the  United  States  were 
at  peace,  was  in  violation  of  our  Neutrality  Act  of  1794,  and 
consequently  illegal  and  void,  and  could  not  be  the  foundation 
of  any  right  of  property,  or  interest  existing  in  Goodwin  in 
1817,  the  dat'C  of  the  insolvent  proceedings,  and  hence,  that 
no  interest  in  the  subject-matter  passed  to  the  permanent 
trustees,  setting  up  a  title  under  them. 

After  the  revolutionary  party  in  Mexico  had  achieved  their 
independence,  and  about  the  year  1825  the  public  authorities, 
under  the  new  government,  recognized  this  claim  of  the  Bal- 
timore Company,  as  valid  and  binding  upon  it,  and  as  such  it 
was  brought  before  the  board  of  commissioners,  under  the 
convention  of  1839,  and  allowed. 

It  was  not  denied  on  the  argument,  and,  indeed,  could  not 
have  been  successfully,  that  the  contract  with  General  Mina 
in  1816,  was  illegal  and  void,  having  been  made  in  express 
violation  of  law :  and  hence  that  no  interest  in,  or  right  of 
property  arising  out  of  it,  legal  or  equitable,  could  pass,  in 
1817,  the  date  of  the  insolvent  proceedings  of  Goodwin,  to 
the  trustee,  for  the  benefit  of  his  creditors.  But,  it  was  urged, 
*1211  ^^^^  ^^^  subsequent  ^recognition  and  adoption  of  the 
-^  obligation  by  the  new  government,  had  relation  back, 
so  as  to  confirm  and  legalize  the  original  transaction,  and 
thereby  give  operation  and  effect  to  the  title  of  the  trustee  at 
the  date  mentioned. 

And  upon  this  ground  it  was  insisted  that  the  decision  of 
the  court  below,  denying  the  right  of  Gill,  the  permanent 
trustee,  was  a  decision  against  a  right  derived  under  the  treaty 
and  award  of  the  commissioners,  which  therefore  brought  the 
case  within  the  25th  section  of  the  Judiciaiy  Act. 

Undoubtedly,  upon  this  aspect  of  the  case,  and  assuming 
that  there  was  any  well-founded  ground  to  be  found  in  the 
record  for  maintaining  it,  jurisdiction  might  have  been  very 
properly  entertained ;  and  the  question  as  to  the  effect  of  the 
recognition  of  the  obligation  by  Mexico,  and  award  under  the 
treaty  in  pursuance  thereof,  upon  the  right  claimed  by  the 
trustee  under  the  insolvent  proceedings,  examined  and  da 
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cided.  The  decision  below,  in  this  aspect  of  the  case,  mnst 
have  involved  the  effect  and  operation  of  the  treaty,  and 
award  of  the  commissioners  under  it. 

But,  a  majority  of  the  court  were  of  opinion  that  no  such 
question  existed  in  the  case,  or  was  decided  by  the  court 
below ;  and  that  the  only  one  properly  arising,  or  that  was 
decided,  was  the  one  growing  out  of  the  contract  with 
General  Mina  of  1816,  and  of  the  effect  and  operation  to  be 
given  to  it  under  the  insolvent  laws  of  Maryland. 

The  money  awarded  to  the  Mexican  Company  was  a  fund 
in  court,  and  had  been  brought  in  by  the  consent  of  all  parties 
concerned,  for  distribution  according  to  their  respective  rights. 
The  plaintiff  in  error  claimed  the  share  of  Goodwin,  under  the 
insolvent  proceedings  of  1817,  as  trustee  for  the  creditors 
through  the  contract  with  Mina — ^the  defendants  by  virtue  of 
an  assignment  from  Goodwin  himself  in  1829,  after  Mexico 
had  recognized  and  acknowledged  the  claim  as  valid.  The 
money  had  been  awarded  to  certain  persons  ^^in  trust  for 
whom  it  may  concern,"  without  undertaking  to  settle  the 
rights  of  the  several  claimants.  The  court,  in  giving  effect 
and  operation  to  the  insolvent  laws  of  Maryland,  as  to  the 
vesting  of  the  property  and  estate  of  the  insolvent  in  the 
hands  of  the  trustee,  for  the  benefit  of  the  creditors,  held,  that 
no  interest  or  right  could  be  claimed  under  them  through  the 
contract  of  1816,  but  that  the  right  of  Goodwin  to  the  fund 
passed  by  his  assignment  in  1829  to  the  defendants. 

Mr.  Justice  Grier,  in  delivering  the  opinion  of  the  maiority 
of  the  court,  speaking  of  that  decision,  observes,  that  in  aecid- 
ing  the  question,  the  courts  of  Maryland  have  put  no  con- 
struction on  the  treaty  or  award  asserted  by  one  party  to  be 
the  true  one,  and  denied  by  the  other.  It  was  before  them  as 
a  fact  only,  and  *not  for  the  purpose  of  construction.  r«;|  oo 
Whether  this  money  paid  into  the  court  under  the  ^ 
award,  and  first  acknowledged  by  Mexico  as  a  debt  in  1826, 
existed  as  a  debt  transferable  by  the  Maryland  insolvent  laws 
in  1817,  or  whether  it,  for  the  first  time,  assumed  the  nature 
of  a  chose  in  action  transferable  by  assignment  after  1826, 
when  acknowledged  of  record  by  Mexico,  and  passed  by  the 
assignment  of  Lyde  Goodwin  to  Robert  Oliver,  was  a  question 
wholly  dehors  the  treaty  and  award,  and  involving  the  con- 
struction of  the  laws  of  Maryland  only,  and  not  of  any  treaty, 
or  statute,  or  commission,  under  the  United  States.  And  Mr. 
Justice  Woodbury,  who  dissented  on  the  question  of  jurisdio- 
tion,  observes,  that  the  claim,  so  far  as  it  regards  the  enforce- 
ment of  the  treaty  with  Mexico,  does  not  seem  to  have  been 
overruled  in  terms  by  the  state  court.     That  court  did  not 
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decide  that  the  treaty  was  corrupt  or  illegal,  or  in  any  way  «^ 
nullity,  when  they  held  that  the  original  contract  violated  the 
laws  of  neutrality.  So  far,  too,  as  regards  the  award  made  by 
the  commissioners,  that  the  Baltimore  Mexican  Company,  and 
their  legal  representatives,  had  a  just  claim  under  the  treaty 
for  the  amount  awarded,  it  was  not  overruled  at  all. 

Again,  he  observes,  that  all  must  concede,  that  the  state 
court  speaks  in  language  against  the  Mina  contract  alone  as 
illegal,  and  in  terms  do  not  impugn  either  the  treaty  or  the 
award ;  and  it  is  merely  a  matter  of  inference  or  argument 
that  either  of  these  was  assailed,  or  any  right  properly  claimed 
under  them  overruled.  But  it  is  true  the  court  held  that 
Oliver's  executors,  rather  than  the  appellant,  were  entitled  to 
the  fund  furnished  by  Mexico,  and  long  subsequent  to  Mina's 
contract ;  but  in  coming  to  that  conclusion,  they  seem  to  have 
been  governed  by  their  own  views  as  to  their  own  laws  and 
the  principles  of  general  jurisprudence.  The  treaty  or  award 
contained  nothing  as  to  the  point  whether  Gill  or  Oliver's 
executors  had  the  better  rieht  to  his  share,  but  only  that  the 
Mexican  Company  and  their  legal  representatives  should 
receive  the  fund.     This  last  the  court  did  not  question. 

The  decision  of  the  court  below,  therefore,  not  involving  the 
validity  of  the  treaty,  or  award  of  the  commissioners,  or  law- 
fulness or  character  of  the  fund,  but  simply  the  right  and  title 
to  the  respective  shares  claimed  in  it,  after  the  fund  had  been 
paid  over  by  the  government,  and  brought  into  court  for  dis- 
tribution according  to  the  agreement  of  all  concerned,  and 
which  distribution  depended  upon  the  laws  of  the  state,  a 
majority  of  the  court,  taking  this  view  of  the  case,  held,  that 
there  was  a  want  of  jurisdiction,  and  dismissed  the  writ  of 
error;  and  that  the  decision,  whether  right  or  wrong,  could 
not  be  the  subject  of  review  under  the  25th  section  of  the 

*12B1  ^'^^^^^^^^y  ^^^9  ^  i^  involved  *no  question,  either 
^  directly  or  by  necessary  intendment,  arising  upon  the 
treaty  or  award,  or  connected  with  the  validity  of  either ;  and 
if  this  court  were  right  in  the  view  thus  taken  of  the  case, 
there  can  be  no  doubt  as  to  the  correctness  of  the  conclusion 
arrived  at.  A  different  view  of  the  case  might,  of  course,  lead 
to  a  different  conclusion. 

Now,  in  the  case  before  us,  the  plaintiff  in  error  claims  the 
share  of  John  Gooding,  one  of  the  members  of  the  Mexican 
Company,  as  permanent  trustee  under  the  insolvent  laws  of 
Maryland,  having  been  appointed  29th  January,  1842,  Good- 
ing having  taken  the  benefit  of  these  acts,  and  assigned  his 
property  for  the  benefit  of  the  creditors  as  early  as  1819. 

George  Winchester  had  been  previously  appointed  provis- 
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sioDal  trustee  on  the  28d  June,  1810,  to  whom  all  property  had 
been  assigned,  and  on  the  2d  May,  1828,  had  been  appointed  per- 
manent trustee,  and  gave  a  bond  for  the  faithful  execution  of 
his  duties  without  surety,  and  on  the  2d  April,  1825,  sold  the 
interest  of  Gooding  in  this  share  to  Robert  Oliver,  under  an 
order  of  sale  made  by  the  Baltimore  County  Court,  having 
jurisdiction  in  the  matter,  for  the  consideration  of  f  2000. 
And  in  1841  the  Legislature  of  Maryland  passed  a  law  con- 
firming this  sale,  a  doubt  having  been  suggested  as  to  its 
validity,  for  want  of  a  surety  to  the  official  bond  of  the  trustee. 

In  this  state  of  the  case  the  Court  of  Appeals  of  Maryland 
held,  that  the  interest  of  Gooding  in  the  Mexican  contract  did 
not  pass,  under  their  insolvent  laws,  to  the  plaintiff  in  error 
as  permanent  trustee,  for  the  reasons  assigned  in  the  previous 
case  of  OHl  v.  Olivers  Executors.  And  that  if  it  did  or  could 
have  passed  under  these  laws,  it  passed  to  Winchester,  the 
previous  trustee,  in  connection  with  the  confirming  act  of  the 
legislature  of  1841. 

It  is  apparent,  therefore,  if  the  decision  in  the  case  of  69^72 
V.  Oliver's  executors  involved  no  question  that  gave  to  this 
court  jurisdiction  to  revise  it  here,  as  has  already  been  decided, 
none  exists  in  the  case  before  us ;  for,  as  it  respects  the  ques- 
tion of  jurisdiction,  the  two  stand  upon  the  same  footing,  and 
involve  precisely  the  same  principles. 

The  counsel  for  the  plaintiff  in  error  sought  to  distinguish 
this  case  from  the  previous  one,  and  to  maintain  the  jurisdic- 
tion of  the  court,  upon  the  ground  that  the  act  of  the  Legis- 
lature of  Maryland  of  1841,  confirming  the  authority  of 
Winchester,  the  permanent  trustee,  was  in  contravention  of  a 
provision  of  the  Constitution  of  the  United  States,  as  a  ^^  law 
impairing  the  obligation  of  contracts." 

But,  admitting  this  to  be  so,  (which  we  do  not,)  still  the 
admission  would  not  affect  the  result.  For  the  decision  upon 
the  ^previous  branch  of  the  case  denied  to  the  plaintiff  r«-io4 
any  right  to,  or  interest  in,  the  fund  in  question,  as  '- 
claimed  under  the  insolvent  proceedings,  i&  permanent  trus- 
tee, and  hence  he  was  deemed  disabled  from  maintaining  any 
action  founded  upon  that  claim. 

It  was  of  no  importance,  therefore,  as  it  respected  the  plain- 
tiff in  the  distribution  of  the  fund,  whether  it  was  rightfully 
or  wrongfully  awarded  to  Oliver's  executors.  He  had  no 
longer  any  interest  in  the  question.^ 

In  order  to  give  jurisdiction  to  this  court  to  revise  the  judg- 
ment of  a  state  court,  under  the  25th  section  of  the  Judiciary 


>  QuoTSD.     WilliaciM  ▼.  QibbeSy  17  How.,  254. 
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Act,  a  qaestion  must  not  only  exist  on  the  record,  actually  or 
by  necessary  intendment,  as  mentioned  in  that  section  and  the 
decision  of  the  court  as  there  stated,  but  the-  decision  must  be 
controlling  in  the  disposition  of  the  case ;  or,  in  the  language 
of  some  of  the  cases  on  the  subject,  ^Hhe  judgment  of  the  state 
court  would  not  have  been  what  it  is,  if  there  had  not  been  a 
misconstruction  of  some  act  of  Congress,  or  a  decision  against 
the  validity  of  the  right,  title,  privilege,  or  exemption  set  up 
under  it/'  8  Pet.,  292,  302.  Or,  as  stated  by  Mr.  Justice 
Story,  in  Orawell  v.  Randell^  (10  Pet.,  392,)  where  he  reviewed 
all  the  cases,  it  must  appear  ^'  from  the  facts  stated  by  just  and 
necessary  inference,  that  the  question  was  made,  and  that  the 
court  below  must,  in  order  to  have  arrived  at  the  judgment 
pronounced  by  it,  have  come  to  the  very  decision  of  that  ques- 
tion as  indispensable  to  that  judgment."  And  in  a  recent 
case,  (5  How.,  841,)  following  out  the  doctrine  of  the  previous 
cases,  ^^  It  is  not  enough  that  the  record  shows  that  the  plain- 
tiff in  error  contended  and  claimed  that  the  judgment  of  the 
court  impaired  the  obligation  of  a  contract,  and  violated  the 
provisions  of  the  Constitution  of  the  United  States,  and  that 
this  claim  was  overruled  by  the  court ;  but  it  must  appear  by 
clear  and  necessary  intendment,  that  the  question  must  have 
been  raised,  and  must  have  been  decided,  in  order  to  induce 
the  judgment." 

It  is  not  intended,  nor  to  be  understood,  from  these  cases, 
that  the  question,  thus  material  to  the  decision  arrived  at, 
must  be  confined  exclusively  and  specially  to  the  construction 
of  the  treaty,  act  of  Congress,  &c.,  in  order  to  give  the  juris- 
diction, as  this  would  be  too  narrow  a  view  of  it.  Points  may 
arise  growing  out  of,  and  connected  with  the  general  question, 
and  so  blended  with  it  as  not  to  be  separated,  and,  therefore, 
falling  equally  within  the  decision  contemplated  by  the  25th 
section.  The  cases  of  Smith  v.  the  State  of  Maryland^  6  Cranch, 
281,  and  Martin  v.  Hunter* b  Lessee^  1  Wheat.,  806,  855,  afford 
illustrations  of  this  principle. 

Now,  as  the  decision  of  the  question  involving  the  right  and 
*1251  *^^^^®  ^^  ^^^  plaintiff  in  error  to  Gooding's  interest  in 
-■  this  fund  under  the  insolvent  proceedings  was  against 
him  in  the  court  below,  and  was  one  which,  in  our  judgment, 
involved  only  a  question  of  state  law,  and,  therefore,  not  the 
subject  of  revision  here,  and  was  conclusive  upon  his  rights, 
and  decisive  of  the  case,  it  follows  that  we  have  no  jurisdic- 
tion within  the  principle  of  the  cases  to  which  we  have  re- 
ferred ;  for  the  determination  of  the  court  upon  the  validity 
of  the  act  of  the  legislature  of  1841  in  no  way  controlled  the 
judgment  at  which  the  court  arrived,  as  respected  the  plain- 
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tiff.  That  turned  upon  the  decision  as  to  the  right  of  the 
plaintiff  to  the  fund  under  the  insolvent  proceedings,  as  per- 
manent trustee  of  Gooding,  and  whatever  might  have  been 
the  opinion  of  the  court  upon  the  other  question,  the  result  of 
their  judgment  would  have  been  the  same. 

For  the  reason,  therefore,  that  this  case  falls  directly  within 
the  decision  of  iSfill  v.  Oliver's  Uxectitora^  and  is  not  distin- 
guishable from  it,  the  case  must  take  the  same  direction,  and 
be  dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  of  the  state  of  Maryland 
for  the  Western  Shore,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed, for  the  want  of  jurisdiction. 


<•■■» 


Nathaniel  Williams,  as  permanent  Trustee  for  the 
Creditors  op  John  Gooding,  an  Insolvent  Debtor,  v. 
Charles  Oliver,  Robert  M.  Gibbes,  and  Thomas  Oli- 
ver, Executors  of  Robert  Oliver,  and  John  Glenn 
AND  David  M.  Perrine,  Trustees. 

The  decision  in  the  preceding  case  of  Williams,  Trustee,  o.  Oliver's  Bzecii- 
tors,  again  affirmed.  ^ 

This  case  was  also,  like  the  preceding  one,  brought  up  from 
the  Court  of  Appeals  of  Maryland,  by  a  writ  of  error  issued 
under  the  25th  section  of  the  Judiciary  Act. 

The  circumstances  of  the  two  cases  were  the  same.  In 
both,  Winchester  was  the  trustee  who  sold  the  share  to  Oliver, 
and  the  same  act  of  Assembly  applied  to  both.  The  judgment 
and  ^reasons  of  the  Court  of  Appeals  covered  both  r«-iQA 
cases,  and  they  were  argued  in  this  court  together  by  '- 
the  same  counsel. 

Mr  Justice  NELSON  delivered  the  opinion  of  the  court. 
This  case  involves  the  same  principles  as  the  case  of  Wil- 
liams, permanent  Trustee  of  James  Williams,  already  decided; 

^  See  atizeM  Bank  y.  Board  qf  LiquUUUUm,  8  Otto,  141. 
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and  we  refer  to  the  opinion  there  delivered  for  our  decision  in 
this  case. 

The  case  is  dismissed  for  want  of  jurisdiction. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  of  the  state  of  Maryland 
for  the  Western  Shore,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed, for  the  want  of  jurisdiction. 


<••>» 


Gbbenbbbby  Dobsey,  Complainant  and  Appellant,  v. 

Samuel  Packwood. 

An  agreement,  whereby  the  purchaser  of  a  plantation  ''bound  himself  to 
transfer  to  his  son-in-law  one  half  of  the  plantation,  slaves,  cattle  and 
stock,  as  soon  as  the  son-in-law  should  pay  for  one  half  of  the  cost  of  said 
property,  either  with  his  own  private  means,  or  with  one  half  of  the  profits 
of  the  plantation,"  was  deficient  in  mutuality.  The  son-in-law  was  not 
bound  to  render  any  services  nor  pay  any  money.    It  was  a  nude  pact^ 

It  was  not  an  alternative  obligation  upon  the  son-in-law,  because  the  election 
to  pay  his  half  out  of  the  profits  would  have  been  merely  paying  with 
another  man's  money. 

Even  if  the  agreement  possessed  mutuality,  there  was  no  performanoe,  or 
offer  of  performance  by  the  son-in-law  for  twenty-seven  years.' 

Moreover,  fifteen  years  after  the  agreement,  when  the  plantation  was  likely 
to  prove  a  ruinous  purchase,  the  son-in-law  abandoned  and  released  all  his 
daim.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

^  Want  of  mutuality  Ls  fatal  to  a  the  action,  especially  if  the  value  of 

claim  for  specific  performance.    Bronr  the  property  has  changed  and  new 

son  V.  Cakill,  4  McLean,  19.    So  is  interests  have  intervened.    HarknesB 

cross    inadequacy   of    consideration,  v.  Underhill,  1  Black,  816 ;    McNeil 

Burget  v.  ByerSf  Hempst.,  715.  v.  Mageej  5  Mason,  244  ;  Maeon  v. 

*  In  an  action  for  specific  perfor-  Wallacef   4   McLean,    77 ;    HoU   v. 

mance,  the  complainant  must  show  Rogers^  8  Pet.,  420. 
performance  or  an  offer  to  jperf orm,        '  Where  a  father  agreed  to  give  to 

his  part  of  the  agreement.     Colson  v.  the  intended  wife  of  his  improvident 

Thompsonf  2  Wheat,  836.    S.  P.  Boone  son  a  lot  of  ground,  upon  her  agree- 

V.  Miisouri  Iron  Co.,  17  How.,  840 ;  ment  to  build  a  house  thereon  with 

Dennieton  v.  CoquUlard,  5  McLean,  her  own  money,  specific  performance 

258 ;    McNeil    v.  Magee,  5    Mason,  was  decreed,    possession   of    the  lot 

244  ;  Kendall  v.  Almy,  2  8umn.,  278.  having    been   given    and    the   house 

And  see  Mason  v.  Netoell,  2  Cliic.  erected.    Neale  v.  Neale,  J»  Wall,,  h 

L.  K.,  1.     Delay,  on  complainants'  See  Dea/i  v.  iV^e/so?i,  10  Wal].,  170. 
part^  amounting  to  laches,  will  defeat 
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The  leading  facts  in  the  case  are  stated  in  the  opinion  of 
the  court,  to  which  the  reader  is  referred. 

Upon  the  hearing  in  the  Circuit  Court,  the  bill  was  dis- 
missed, and  Dorsey  appealed  to  this  court. 

It  was  argued  by  Mr.  Hender$<m  for  the  appellant,  and  iUr. 
Butler  for  the  appellee. 

Mr.  Henderson^  for  the  appellant,  filed  an  elaborate  argu- 
ment, *consisting  of  upwards  of  one  hundred  pages,  in  r^-^wt 
which  he  examined  the  grounds  upon  which  Dorsey's  ^ 
claim  was  resisted. 

He  said,  our  claim  is  chiefly  resisted  on  three  grounds. 

1.  That  the  agreement  is  void  for  want  of  valuable  cause 
or  consideration. 

2.  If  ever  valid,  the  right  has  been  abandoned  by  com- 
plainant. 

8.  If  ever  valid,  the  right  has  been  legally  released  by  com* 
plainant. 

Other  objections  are  interposed  to  our  recovery  by  the 
defendant,  and  some  of  them  as  if  they  separately  constituted 
distinct  bars  to  our  suit ;  but,  on  examination,  it  will  be  seen 
that,  beside  the  three  grounds  of  defense  above  specified, 
among  the  other  objections,  one  only  has  any  plausible  claim 
of  being  separately  considered  a  bar  to  the  action,  viz.,  Dorsey's 
intervening  bankruptcy.  We  think,  however,  this  point  of 
bankruptcy  is  easily  answered,  if  we  succeed  in  overcoming 
the  first  three  objections. 

We  admit,  too,  that,  to  maintain  our  action,  the  agreement 
of  16th  April,  1821,  must  appear  to  have  been  made  for  a 
valuable  consideration,  and  we  must  also  overcome  the  defen- 
dant's  pleas  of  abandonment  and  release. 

First,  then,  as  to  the  consideration  for  said  agreement.  The 
agreement  being  signed  by  both  parties,  binds  each  equally  to 
the  terms,  conditions,  and  stipulations  imposed  on  each,  and 
confers  the  rights  either  has  conceded  to  the  other.  We  admit 
Dorsey's  rights  are  more  clearly  expressed  in  this  contract 
than  his  duties ;  but  it  is  plain  enough  that  Dorsey  accepts  the 
obligation  Packwood  has  incurred,  to  convey  to  him,  on  the 
terms  expressed,  one  half  of  the  property  mentioned.  And  it 
is  as  plain  in  sense  and  meaning,  though  not  as  explicit  in 
expression,  that  Dorsey  does  undertake  to  pay  for  one  half 
the  cost  of  said  property,  in  one  of  two  ways,  viz.,  eithei^  from 
his  ^*  own  private  means,  or  witli  the  one  half  of  the  profits  of 
the  plantation."  Under  the  first  alternative,  it  is  obvious  he 
might  have  paid  up  one  half  in  advance  of  the  payments  due 
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to  Lafiarge,  though  the  duty  would  have  been  fairly  performed 
by  meeting  those  payments  as  they  became  due,  or  by  paying 
up  the  half  due  after  the  profits  had  paid  part. 

But  the  alternative  in  the  agreement  was  at  Dorsey's  eleo« 
cion,  1  Poth.  Ob.,  p.  284,  §  8 ;  Old  Code  La.,  p.  276,  art.  89,  90. 

And  it  is  the  plain  language  of  the  contract,  tiiat  Dorsey 
miffht  **  pay  for  one  half  the  cost  of  said  property  ♦  ♦  * 
wiUi  the  one  half  of  the  profits  of  the  plantation."  The  evi- 
dence fully  shows  he  elected  this  alternative,  and  the  question 
*1281  ^^^  ^*  *how  might  he  thus  pay  for  one  half?  He 
-I  could  only  do  this  by  aiding  to  produce  results  and 
profits  from  the  plantation,  and  by  husbanding  and  appropri- 
ating their  proceeds  to  this  end.  To  do  this  was  the  con- 
sideration, the  necessary  consideration,  pledged  and  promised, 
as  resulting  from  this  alternative  of  the  agreement.  Hence 
the  consideration,  we  insist,  appears  on  the  face  of  the  agree- 
ment. In  the  first  alternative,  to  pay  one  half  in  money ;  in 
the  second,  in  such  services  as  would  make  the  plantation  pay 
one  half  from  half  its  profits.  And  his  rights,  duty,  and 
services,  under  this  second  alternative  of  the  agreement,  go 
hand  in  hand. 

And  there  can  be  no  doubt  that,  under  any  exigency  which 
might  have  arisen,  Dorsey  could  have  been  obliged  by  the 
courts  to  perform  his  part  of  the  agreement,  or  to  account  in 
damages,  or  to  have  his  contract  cancelled.  Just  as  certainly 
80  as  in  any  other  case  of  contract  for  personal  services. 

But  suppose  it  were  the  meaning  of  this  agreement,  as 
defendant's  counsel  has  argued,  that  Dorsey  might  at  any 
time  have  discharged  himself  from  its  obligations,  by  forfeit- 
ing all  he  had  done  or  paid  toward  it ;  yet  it  is  valid  in  this 
aspect  as  a  lawful  agreement  as  in  any  other ;  and  most  con- 
clusively is,  after  it  has  been  fully  executed  by  Dorsey.  18 
La.,  249;  10  Rob.,  869,  870;  Code  La.,  1920, 1921;  11  Mart 
(La-),  221 ;  4  Mart.  (La.),  N.  S.,  266 ;  Jer.  Eq.,  486 ;  1  Madox, 
876,  877;  1  Edw.  (N.  Y.),  1  to  7. 

A  consideration,  then,  is  apparent  on  the  tAoe  of  the  agree- 
ment, upon  a  fair  interpretation  of  its  terms  by  the  court; 
and  the  evidence  fully  shows  that  the  parties,  too,  have  given 
it  this  construction,  and  the  manner  in  which  they  have  under- 
stood and  executed  it,  shall  bind  them.  On  this  rule,  that  the 
practical  construction  of  a  contract  by  the  parties  shall  govern, 
see  Old  Code  La.,  p.  270,  art.  56  to  64 ;  New  Code  of  1825, 
art.  1061;  8  Rob.  (La.)  187,  188;  10  Id.,  369,  870;  12  Id., 
170 :  Story  Eq.,  §  168 ;  8  Story,  268,  264,  269,  270,  271,  282, 
286. 

But,  by  the  local  law  of  Louisiana,  not  only  is  it  unneces- 
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sary  the  consideration  should  appear  in  a  written  agreement, 
but  in  its  absence  a  consideration  is  presumed.  12  Rob.  (La.), 
829 ;  6  La.,  78. 

Assuming,  however,  that  the  burden  of  proof  is  on  Dorsej, 
to  distinctly  show  consideration,  yet,  by  the  laws  of  Louisiana, 
the  rule  is  clear,  we  may  show  consideration  for  the  contract 
by  parol.  Old  Code  La.,  p.  264,  art.  81,  82 ;  Code  of  1826, 
ai-t.  1757, 1887, 1888, 1890, 1894, 1897. 

Same  rule,  1  Greenl.  Eq.,  §  216.  And  acts  done  in  execu- 
tion of  a  contract  may  be  proven  by  parol.     18  La.  264. 

That  we  rendered  the  services  on  which  we  rely  to  show 
consideration,  *is  abundantly  confessed  by  the  defen-  r»-t  oo 
dant  in  his  answer,  though  he  assumes  those  services  '- 
were  gratuitous. 

[The  counsel  then  went  into  a  minute  examination  of  the 
answer  and  evidence,  to  show  that  Dorsey  was  expected  to 
render,  and  did  render,  financial  and  other  services  of  a  per- 
sonal nature  in  the  concern  and  business  of  the  plantation.] 

With  respect  to  the  second  proposition,  viz.,  that  Dorsey 
abandoned  the  concern  by  advising  Packwood  to  sell  and  get 
out  of  the  scrape,  the  counsel  contended  that  the  subsequent 
correspondence  and  transactions  of  Packwood  showed  that  he 
did  not  so  construe  the  letter  at  the  time,  but  that  such  con- 
struction was  an  after-thought. 

With  respect  to  the  third  proposition,  viz.,  the  release,  the 
counsel  contended  that  it  was  given  to  Theodore,  the  son  of 
Packwood,  out  of  friendly  feelings  to  him,  and  to  promote  his 
interest ;  and  that  as  it  auected  the  father,  it  was  merely  dona- 
tive and  void,  because  not  an  authentic  act,  and  not  accepted 
by  Packwood. 

At  the  date  of  this  paper,  Dorsey's  rights  under  the  agree- 
ment of  1821,  had,  according  to  complainant's  calculation, 
become  equitably  consummate  and  complete.  If  the  cost  of 
the  plantation  had  then  been  paid  for  from  its  profits,  the 
condition  of  his  purchase  was  accomplished.  18  La.,  261; 
1  Domat,  p.  71,  §  2,  and  p.  48,  8  8. 

In  such  aspect  the  right  had  become  an  equitable  title — an 
informal  title  to  property.  3  Mart.  (La.),  N.  S.,  887 ;  2  La., 
460,  461 ;  8  Id.,  897 ;  18  Id.,  261. 

From  this  time  at  least,  if  not  from  the  beginning,  Pack- 
wood  held  the  title  in  trust,  as  to  one  half,  for  Dorsey.  1  Sch. 
&  L.,  214,  226,  227 ;  7  Mart.  (La.)  Rep.,  244 ;  10  La.,  420. 

And  courts  of  the  United  States  uniformly  distine^uish  legal 
from  equitable  titles  in  Louisiana,  as  elsewhere.  8  How.,  612, 
614,  616.  It  is  especially  so  of  a  trust  which  results  from 
fraud.     2  Id.,  660 ;  10  La.,  420. 
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The  contract  to  sell  on  a  suspensive  condition,  when  the 
condition  is  performed,  becomes  equivalent  to  a  contract  to 
sell  without  a  condition.  And  the  latter  contract,  in  Loui- 
siana, is  a  sale.    Old  Code,  p.  846,  art.  4,  9. 

At  common  law,  a  release  is  known  as  a  designated  instru- 
ment of  conveyance  of  a  right  in  land ;  a  deed,  transmissive 
of  title.  2  Bl.  Com.,  824.  It  is  also  used  at  common  law  for 
remitting  and  discharging  personal  obligations.  Used  for 
either  object  it  must  be  a  deed,  under  seal,  the  seal  importing 
a  consideration,  conclusive  at  law,  except  for  fraud.  K  not 
under  seal,  though  upon  valuable  consideration,  it  fails  as  an 
instrument  to  convey  title  to  land.  But  if  without  seal,  and 
*1  ^01  *^^^^^^^  consideration  in  fact,  it  is  void,  and  no  proof 
-■  of  purpose  or  intention  can  sustain  it. 

In  the  civil  law  system,  the  release  is  utterly  unknown  as  a 
technical  instrument  of  conveying  or  relinquishing  a  right  or 
title  in  land.  In  this  system,  its  more  accurate  name  is  remis- 
sion ;  and  its  functions  are  exclusively  limited  to  the  remis- 
sion of  debts  and  personal  obligations.    C.  C,  arts.  2195, 2202. 

Limited  to  these  objects,  it  is  regarded  as  the  act  of  simple 
donation,  and  governed  by  the  laws  and  rules  of  donation. 
1  Poth.  Ob.,  p.  810,  812. 

The  office  of  release  and  remission  in  the  civil  law  does  not 
even  extend  to  the  discharging  of  accounts  between  pai*ties. 
Such  acts  are  denominated  ^^  transactions,"  (C.  C,  art.  8088, 
8050,)  though  governed  by  much  the  same  rules  as  a  release 
in  like  case  at  common  law ;  inasmuch  as  renunciation  thereby 
made,  extends  only  to  rights  and  claims  actually  settled.  And 
as  conclusive  proof,  that  the  doctrine  of  release  and  remission 
aplies  only  to  debts  and  personal  obligations,  the  Civil 
Code  requires  ^^  an  act  shall  be  passed  before  a  notary  public 
and  two  witnesses  of  every  donation  inter  vivos  of  immovable 
property,  of  slaves  or  incorporate  things,  such  as  rents,  credits, 
rights,  or  actions,  under  the  penalty  of  nullity."  Art.  1528, 
1525.'*  A  donation  inter  vivos^  even  of  movable  effects,  will 
not  be  valid  unless  an  act  be  passed  of  the  same,  as  is  before 
prescribed.  Such  an  act  ought  to  contain  a  detailed  estimate 
of  the  effects  given." 

It  being  seen,  then,  that  a  release,  in  the  civil  law,  is  but  a 
donation,  it  is  obvious  that  if  it  applied  to  lands,  slaves,  and 
goods,  which  it  does  not,  still,  a  donation  of  lands,  slaves,  or 
goods,  or  rents,  must  be  executed  before  a  notary,  etc.,  or  it  is 
void.  Hence,  this  instrument  is  null  and  void  under  the  local 
law.  And  this  is  also  shown  by  the  manuscript  record  in  this 
case  (p.  840,  842)  of  Packwood  v.  Heire  of  Alice  Pctckwood^ 
and  the  decisions  of  the  court  there  pronounced  and  decided ; 
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also,  (9  Rob.  (La.),  416,)  that  the  right  acquired  to  vest 
estate  by  an  accepted  bid  at  auction,  is  such  a  title  as  the  par- 
chaser  could  not  relinquish  by  parol  agreement,  but  a  retro- 
cession in  writing  must  be  made.  Art.  2415,  2586.  And 
Dorsey's  rights,  vested  by  agreement  of  1821,  could  not  require 
less  than  a  like  retrocession,  with  cause  and  description  of 
property  relinquished. 

But  though  a  release  is  not  a  designated  instrument  of  con- 
veyance at  the  civil  law,  we  do  not  pretend  but  that  an  instru- 
ment resembling  it  in  form  of  expression  may  be  a  conveyance 
under  private  signature,  as  per  C.  C,  art.  2415. 

In  such  case,  however,  it  must  have  all  the  essentials  of  a 
sale,  viz. :  it  must  be  for  a  price.  C.  C,  art.  2414,  2489.  And 
this  price  must  be  stipulated  on  agreement.  Art.  1792, 1794, 
2431,  2489.  *And  such  sale  implies  that  the  vendor,  r«ioi 
and  not  the  vendee,  was  the  owner.     Art.  2481.  ^ 

Now,  the  reverse  of  all  these  qualifications  to  a  sale  are 
either  proved,  or  averred  and  admitted  by  the  defendant  in 
this  case.  As  to  ownership,  for  instance,  defendant  claims  to 
have  been  sole  owner  since  18th  January,  1825.     Ans.  p.  58. 

Of  the  legal  title,  as  distinguished  in  equity,  this  is  liter- 
ally true,  as  he  has  held  this  from  date  of  purchase  in  1821* 
But  defendant  means  the  relinquishment  of  Dorsey's  equit- 
able contingent  interest.  Occupying  such  grounds,  he  can- 
not say  the  paper  of  1886  was  a  sale.  This  paper  has, 
therefore,  no  civil  law  basis  for  validity,  but  is  null  per  $e. 
And  viewed  as  a  release,  at  common  law  and  in  equity,  it  is 
clearly  null  and  void  for  want  of  a  seal,  or  at  all  events  for 
want  of  a  consideration  which  a  seal  at  common  law  implied. 
18  Johns.  (N.  Y.),  87;  7  Id.,  169;  1  Cow.  (N.  Y.),  122; 

5  Watts  &  S.  (Pa.),  486 ;  C.  C.  art.  1887 ;  21  Pick.  (Mass.), 
101 ;  2  Sumn.,  11 ;  8  How.,  158,  159. 

And  a  release,  like  a  receipt,  is  only  held  valid  for  the 
causes  and  matters  computed  on  at  the  time.  1  Edw.  (N. 
Y.),  88,  89,  and  cases  cited ;  8  How.,  158 ;  18  Conn.,  186 ; 
7  Watts  &  S.  (Pa.),  817.  In  this  it  precisely  resembles  the 
^^  transaction,"  or  compromise  of  the  civil  law.  C.  0.  art. 
8040, 8048.  <^- 

And  a  release  must  be  just,  equitable,  and  meritorious,  or  it 
is  held  for  naught,  and  especially  in  matters  of  trust.     1  Soh. 

6  L.,  226 ;  16  Pet.,  276-279 ;  4  How.,  561,  and  the  case  of 
Kennedy* 8  Heirs  v.  Collins^  manuscript  decision.  Sup.  Ct. 
U.  S.,  Dec.  Term,  1850,  10  How.,  174.  Release  explained, 
put  on  its  merits,  and  annulled.     3  Story,  268,  269. 

Upon  all  the  preceding  authorities,  it  is  obvious  that  this 
pretended  release  is  utterly  null — shadow,  without  substance. 
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It  is  null,  also,  upon  the  pleadings.  The  bill  attacks  this 
release  for  the  directly  imputed  reason,  that  it  is  destitute  of 
all  consideration.  The  answer  (as  in  the  place  of  a  plea)  does 
not  deny  this,  but  avers  the  paper  is  a  release,  notwithstand- 
ing this  defect. 

Such  form  of  defense  is  held  for  naught,  and  no  proof 
could  remedy  it.  The  plea  in  such  a  case,  must  aver  and  set 
forth  what  the  consideration  was.  Story  Eq.  PL  §§  796,  797 ; 
Mitf.  PI.,  261-268,  822-824. 

Mr,  Butler^  for  the  appellee,  made  the  following  points 
amongst  others  which  are  omitted,  (because  the  decision  of 
the  court  did  not  turn  upon  them.) 

II.  The  bill  does  not  allege  any  substantial  act  of  part  per- 
formance by  complainant,  nor  does  it  contain  any  offer  to  pay 
the  one  half  of  the  cost  of  the  property.  Upon  such  a  bill, 
*1821  ^P^^^^  *performance  of  the  agreement  of  April  16, 
-■  1821,  would  not  have  been  decreed,  even  had  the  bill 
been  filed  before  1825. 

First.  Packwood  promises  to  transfer  to  Dorsey,  for  a  cer- 
tain price  to  be  paid  by  him,  the  one  half  of  the  plantation, 
&c.  Such  a  promise,  by  the  law  of  Louisiana,  is  a  sale ;  and 
to  entitle  the  vendee  to  a  specific  performance,  he  must  show 
that  he  has  paid,  or  must  offer  to  pay,  the  stipulated  price. 
Old  Civil  Code  of  Louisiana,  in  force  in  1821,  846,  art.  9 ; 
Louisiana  New  Civil  Code,  art.  2487;  Code  Napoleon,  art. 
1689. 

Secondly.  So  far  as  the  agreement  provides  for  the  payment 
of  the  price  by  the  one  half  the  profits,  or  promises  to  account 
therefor,  it  creates,  not  a  joint  interest  or  partnership,  as 
assumed  in  the  bill,  but  an  informal  and  void  donation. 

1.  It  is  not  a  contract  of  partnership,  because  Dorsey  does 
not  bind  himself  to  put  any  thing  into  it.  Old  Civil  Code, 
888,  art.  8 ;  New  Civil  Code  of  La.,  art.  1757 ;  Domat,  Liv. 
1,  tit.  8,  §  2,  art.  12 ;  Pothier,  Traits  du  Contrat  de  Soci£t4, 
ch.  1,  §  8,  art.  8 ;  Story  on  Partnership,  §§  8, 15. 

2.  It  is  a  donation,  because  nothing  is  given  or  promised  by 
Dorsey;  and  as  such  it  is  void,  because  not  in  the  form 
required  by  the  law  of  Louisiana.  Old  Civil  Code  of  Loui- 
siana, p.  208,  arts.  1,  2,  pp.  218,  219 ;  arts.  48,  52, ;  pp.  220, 
221 ;  arts.  58,  65. 

Thirdly.  The  agreement  was  without  consideration  or  mutu- 
ality; and  Courts  of  Equity  will  not  decree  specific  perform- 
ance of  such  agreements. 

1.  The  agreement  on  the  part  of  Packwood,  was  wholly 
gratuitous.  Such  agreements,  if  actually  executed,  and  if 
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otherwise  unobjectionable,  will  be  sustained ;  but  if,  as  in  the 
present  case,  merely  executory,  they  will  not  be  enforced. 
2  Story  Eq.  Jur.,  §§  787,  793,  a;  Wycherly  v.  Wycherly, 
2  Eden,  177;  Colman  v.  Sarrell  1  Ves.,  54 ;  JBlUson  v.  JEUisof^ 
6  Id.,  662 ;  Bunn  v.  Winthrop,  1  Johns.  (N.  Y.)  Ch.,  829, 
836,  887 ;  Mintum  v.  Seymour^  4  Id.,  497 ;  Acker  v.  Phamix^ 
4  Paige,  (N.  Y.),  305 ;  Black  v.  Cord,  2  Harr.  &  G.  (Md.), 
100 ;   Caldwell  v.  Williams,  1  Bail.  (S.  C.)  Eq.,  176. 

The  modern  cases,  in  which  executory  agreements,  in  favor 
of  children  and  other  relatives,  though  voluntary,  have  been 
enforced,  besides  being,  some  of  them,  of  questionable  author- 
ity, all  proceed  on  the  ground  that  such  agreements  being 
made  for  the  benefit  of  persons  for  whom  the  party  was  bound 
to  provide,  are  founded  on  a  consideration,  meritorious,  though 
not  on  a  valuable,  and  are,  therefore,  inapplicable  to  the  pres- 
ent case.  Story  Eq.  Jur.  §  793,  b;  White's  Lead.  Cas.  in 
Eq.,  49  Law  Lib.,  167,  193,  Eng.  ed.,  192,  218,  Am.  ed. ;  Id. 
for  Am.  Cas.,  pp.  213,  220. 

2.  The  agreement,  as  interpreted  by  the  allegations  and 
claims  of  the  bill,  is  wholly  without  mutuality,  and,  therefore, 
equitv  *will  not  enforce  it.  2  Story  Eq.  Jur.  §§  742,  r»iQQ 
750,  769,  771,  776,  790,  793,  796.  Armiger  v.  C7arA,  L  ^^"^ 
Bun.,  Ill  ;  Lawrenson  v.  Bvtler,  1  Sch.  &  L.,  13 ;  Withy  v. 
Cottle,  1  Sim.  &  Stu.,  174 ;  Howell  v.  George,  1  M add.  Ch., 
12;  Adderley  v.  Dixon,  1  Sim.  &  Stu.,  607 ;  Martin  v.  Mitchell, 
2  Jac.  &  W.,  413  ;  Flight  v.  Bolland,  4  Russ.,  298 ;  Hamilton 
V.  Grant,  2  Dow.  P.  C,  33 ;  Sugden's  Law  of  Prop,  (in  House 
of  Lords,)  48  Law  Lib.  N.  S.,  58  Eng.  ed.,  69  Am.  ed. ;  Bene^ 
diet  V.  Lynch,  1  Johns.  (N.  Y.)  Ch.,  378 ;  German  v.  Machin, 
6  Paige  (N.  Y.),  292,  and  cases  cited  by  Ch.  Walworth ; 
Woodward  v.  Harris,  2  Barb.  (N.  Y.),  442 ;  Phillips  v.  Berger, 
Id.,  610. 

III.  The  letter  of  complainant  of  the  18th  of  January,  1825, 
and  his  subsequent  correspondence  and  acts  amount  to  a  full 
waiver  and  abandonment  of  all  rights  and  claims  of  every 
nature  and  description  under  the  agreement.  As  to  the  effect 
of  waiver  and  abandonment  in  cases  of  specific  performance, 
see  2  Story*s  Eq.  Jur.  §§  770,  771,  776,  and  cases  there  cited. 
See  also  cases  cited  post,  point  7. 

y.  If  the  complainant,  under  the  agreement  of  1821,  had 
any  rights  in  the  plantation,  &c.,  they  were  all  released  by  the 
instrument  of  the  28th  of  January,  1836. 

1.  Such  an  instrument,  by  the  law  of  Louisiana,  is  valid  and 
effectual  as  a  remission  or  release,  though  without  considera- 
tion, and  not  under  seal.  Civil  Code  of  Louisiana,  arts.  2126, 
2195  to  2202,  3061,  and    particularly  art.  2197.      French— 
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**  La  remise  cTune  dette^''  &c. ;  English — **  The  release  or  remig- 
sion  of  a  debt/*  &c.  Id.  arts.  812  to  816.  In  each  art.  French 
— "  la  remise  ;  '*  English — "  the  release."  4  Favard  de  Lang- 
lade, 881,  word  "rainfw."  Word  "r«mtw,"  in  Pothier  on 
Obligations,  as  translated  by  Evans  and  Martin. 

2.  Such  conventional  releases  are  favored  by  the  civil  law. 
Bardet,  torn.  i.  liv.  3,  ch.  24,  arrSt  du  8  Feb.^  1629 ;  MotUtan  v. 
Nohle^  1  La.  Ann.  of  La.,  192,  and  authorities  there  cited  by 
Eustis,  Ch.  J.  Bourgoin  v.  Bourgoi%  Sirey,  1814,  1st  part, 
p.  86 ;  10  Duranton,  321,  Paris  ed.  of  1844,  No.  339 ;  Ardouin 
V.  Ardent^  in  Court  of  Cassation,  2d  April,  1823,  Sirey,  1828, 
Ist  part  p.  238,  2d  part  p.  113,  quoted  and  approved  in  4 
Favard  de  Langlade,  p.  821, 17  Ledru  RoUin,  1006, 10  Dalloz, 
612. 

8.  Such  a  release  is  valid,  though  the  contract  it  was  in- 
tended to  release  remain  in  the  hands  of  the  obligee  or  of  a 
third  person.  Authorities  above  cited  under  this  point ;  12 
Duranton,  441,  Paris  ed.  of  1844,  No.  360. 

YII.  Complainant's  claim  is  wholly  barred  by  prescription 
and  lapse  of  time. 

1.  The  respondent  having  acquired  the  plantation,  &c.,  in 
good  faith  and  by  a  just  title,  and  the  complainant  being  a 
*1841  ^^s^^®'^^  *^^  Louisiana,  his  claim  was  barred  by  the  pre- 

J  scription  of  ten  years,  provided  by  the  law  of  that 
state.  Civil  Code  of  Louisiana,  arts.  3442  to  3464,  3494,  to 
3498,  8508  to  3611;  2  Story  Eq.  Jur.  §  1620  and  note  3. 

2.  Independently  of  positive  prescription,  the  general  doc- 
trines of  the  Courts  of  equity  forbid,  after  such  laches,  such 
lapse  of  time,  and  such  changes  in  the  property  as  have 
occured  in  this  case,  the  granting  to  the  complainant  of  any 
part  of  the  relief  sought  by  him.  2  Story  Eq.  Jur,  §  723,  and 
sections  cited  under  point  2 ;  Id.,  §  1620,  note  8 ;  Smith  v. 
Clay^  3  Bro.  Ch.,  639  n. ;  Hoverhden  v.  Annesly^  2  Sch.  &  L., 
686;  Brashier  v.  Qratz,  6  Wheat.,  628;  Piatt  v.  Vattier,  9 
Pet.,  406,  416 ;  Taylor  v.  LmgwoHh^  14  Pet.,  174 ;  MeKnighi 
V.  Taylor,  1  How.,  167 ;  Wagner  v.  Baird,  7  Id.,  236 ;  Maopwell 
V.  Kennedy,  8  Id.,  221. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  record  of  this  case  covers  840  pages ;  and  the  abstracts 
and  briefs  of  counsel,  nearly  three  hundred.  But  as  the  merits 
of  the  case,  when  extricated  from  the  mass  of  matter  with 
which  it  is  enveloped,  depend  on  the  application  of  undisputed 
principles  and  axioms  of  the  law,  to  a  few  leading  facts,  it 
will  not  be  necessary  that  our  statement  of  it  should  be  pro- 
Dortionallv  voluminous. 
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Dorsey,  the  oomplainant  and  appellant,  filed  his  bill  in  the 
Circuit  Court  of  Louisiana  in  March,  1848,  claiming  the  spe- 
cific execution  of  a  contract  in  writing,  executed  on  the  16th 
of  April,  1821,  which  is  as  follows : 

"  Samuel  Packwood,  now  in  the  city  of  New  Orleans,  having 
lately  purchased  the  plantation  heretofore  belonging  to  John 
La  Farge,  situated  below  town  on  the  right  bank  of  the  river, 
about  eleven  leagues,  binds  himself,  his  heirs,  and  executors, 
to  transfer  unto  6.  Dorsey,  his  heirs  and  executors,  one  half 
of  the  plantation  above  mentioned,  also  one  half  of  the  slaves, 
cattle,  and  stock,  farming  utensils,  &c.,  &c.,  as  soon  as  said  G. 
Dorsey  shall  pay  for  one  half  of  the  cost  of  said  property, 
either  with  his  own  private  means,  or  with  one  half  of  the 
profits  of  the  plantation;  but  it  is  agreed  upon  and  well 
understood  by  said  G.  Dorsey,  that  Samuel  Packwood,  until 
said  transfer  is  made,  has  the  right  and  privilege  of  selling  and 
disposing  and  transferring  of  said  plantation  to  any  person  or 
persons  that  he  may  think  proper  to  sell  to,  without  consult- 
ing or  asking  the  consent  of  said  G.  Dorsey,  and  the  consent 
of  said  G.  Dorsey  shall  not  be  necessary  to  make  the  sale 
good ;  and  it  is  further  agreed  upon,  that  Samuel  Packwood 
is  to  have  the  entire  and  complete  control  of  said  plantation, 
and  every  thing  that  appertains  to  it  until  said  transfer 
*is  made  to  G.  Dorsey;  but  if  said  Packwood  should  r«-iqe 
sell  at  any  time  previous  to  said  transfer  to  G.  Dorsey,  '- 
he  shall  be  answerable  for  and  shall  account  to  said  G.  Dorsey 
for  one  half  of  the  net  profits  of  said  sale.*' 

At  the  time  this  paper  was  executed,  Packwood  resided  in 
New  York,  but  was  owner  of  valuable  property  in  New 
Orleans,  from  which  he  derived  his  principal  income.  Dorsey 
was  his  son-in-law,  and  a  member  of  the  mercantile  firm  of 
Morgan,  Dorsey  &  Co.  This  firm  was  in  good  credit,  and 
acted  as  the  financial  agent  of  Packwood,  lending  him  their 
acceptances,  and  advancing  money  for  him,  to  enable  him  to 
complete  his  purchases,  up  to  the  time  of  their  failure  and 
bankruptcy  in  1825.  At  this  time  the  firm  was  largely  in 
advance  to  Packwood;  but  the  balance  due  was  afterwards 
paid  by  him,  with  interest.  Dorsey  had  been  chiefly  instru- 
mental in  persuading  Packwood  to  make  this  purchase,  and 
owing  to  his  expectation  of  a  share  in  the  speculation  in  case 
it  should  turn  out  to  be  profitable,  the  commissions  charged 
for  these  financial  accommodations  were  probably  not  so  great 
as  they  otherwise  might  have  been,  and  for  the  same  reasons, 
also,  Dorsey  took  an  interest  in  the  management  of  the  plan- 
tation, made  additional  purchases,  gave  advice  and  superin- 
tendence, without  at  first  making  such  additional  charges  as 
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might  have  been  made  for  similar  servioes  rendered  to  a 
stranger. 

When  this  purchase  was  made,  the  parties  seem  to  have 
expected  that  after  the  first  payment  of  925,000  was  made  by 
Packwood,  the  profits  of  the  plantation  might  in  a  great  mea- 
sure be  depended  on,  to  liquidate  the  balance  of  its  cost.  Bat 
they  were  greatly  deceived  in  this  expectation.  For  many 
years  the  crops  did  not  equal  the  expenses ;  so  that,  at  the 
time  of  the  failure  of  the  firm  of  Morgan,  Dorsey  &  Co.,  in 
1825,  Packwood  was  in  debt  for  the  plantation  and  the  addi- 
tional purchases  of  land  and  negroes,  a  sum  exceeding  one 
hundred  and  fifty  thousand  dollars,  ($150,000).  Dorsey  had 
paid  nothing,  and  was  then  unable  to  pay  anything.  The 
speculation  seeming  likely  to  turn  out  disastrous,  he  ceased  to 
expect  any  advantage  from  it,  or  claim  any  interest  in  it,  and 
accordingly  he  advised  Packwood  to  sell  the  greater  part,  if 
not  all  of  it,  ^^with  the  hope  that  he  (Packwood)  might 
get  out  of  the  scrape  in  four  or  five  years.'  Indeed  for  some 
years  after  this  it  appeared  doubtful  whether  Packwood  would 
be  able  to  extricate  himself  from  his  pecuniary  embarrass- 
ments consequent  on  this  purchase.  He  finally  succeeded, 
however,  after  a  further  struggle  of  some  twelve  or  fifteen 
years,  by  sales  of  his  other  property  and  the  profits  of  the 
plantation,  to  rescue  himself  from  impending  ruin,  and  pay 
the  debts  in  which  he  had  been  involved.  During  all 
*18B1  *^^^^  time,  Dorsey  was  unable  to  help  Packwood  out  of 
-I  his  difficulties,  and  ceasing  to  consider  his  expectations 
from  Packwood's  contract  with  him  to  be  of  any  value,  and 
as  it  might  be  considered  a  cloud  upon  the  title,  at  the  request 
of  Packwood  he  voluntarily  executed  and  sent  to  him  the  fol- 
lowing release,  witnessed  by  his  wife : — 

'^  This  is  to  certify,  that  I  hereby  abandon  and  release  unto 
Mr.  Samuel  Packwood,  any  claim  I  have  or  might  have  to  any 
interest  in  or  to  his  plantation,  in  the  parish  of  Plaquemines, 
or  profits  of  the  same,  by  virtue  of  any  written  documents  he 
may  have  given,  or  verbal  promises  made  upon  the  subject. 

New  Orleans,  28th  January,  1836.  6.  Doasby/* 

Witness :  E.  H.  Dorsey. 

From  this  time  till  1888,  Dorsey  had  the  agency  of  the 
plantation  under  a  power  of  attorney  from  Packwood.  In 
that  year  Packwood  cancelled  his  power  of  attorney,  and 
appointed  another  agent,  alleging  that  Dorsey  had  misused 
his  power  by  indorsing  his  principal's  name  to  sustain  his 
private  credit  This  was  the  beginning  of  a  coldness  between 
the  parties,  which,  after  the  refusal  of  Packwood  to  incur 
liabilities  for  Dorsey  in  1840,  and  after  the  death  of  Mrs.  Alioe 
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Packwood,  the  mother  of  Mrs.  Dorsey,  and  the  marriage  of 
Packwood  to  a  second  wife,  became  a  bitter  family  quarrel, 
followed  by  much  litigation  between  the  present  parties.  The 
nature  and  result  of  these  suits,  it  is  not  necessary,  for  the 
purposes  of  the  present  case,  to  specify.  Suffice  to  say, 
that  Dorsey  now  revived  his  claim  to  a  share  in  the  Myrtle 
Grove  property,  on  the  ground  that  his  half  of  the  purchase- 
money  had  been  paid  by  the  rents  and  profits  of  the  estate, 
and  finally  instituted  this  suit  in  March,  1848. 

In  the  original  bill,  the  complainant  founds  his  title  to  relief 
on  an  alleged  lost  agreement,  dated  on  the  12th  of  April, 
1828.  But  after  the  production  by  the  respondent,  of  this 
instrument,  dated  16th  of  April,  1821,  he  amended  his  bill, 
and  made  bis  claim  under  it.  The  respondent,  in  his  answer, 
denies  the  existence  of  any  other  agreement  either  written  or 
parol,  and  there  is  no  proof  to  show  the  existence  of  either. 
The  right  of  the  complainant  to  relief  will  therefore  depend 
on  this  instrument  of  writing,  in  connection  with  the  facts,  a 
brief  outline  of  which  we  have  endeavored  to  give,  so  far  as 
we  think  them  material  to  the  decision  of  the  cause. 

There  is  no  allegation  in  the  bill,  or  proof,  that  any  clause 
was  omitted  from  this  instrument,  either  through  mistake  or 
inadvertence.  It  is  signed  by  both  parties  in  presence  of 
attesting  witnesses;  and  is  expressed  in  clear  and  precise 
terms.  But  there  is  one  characteristic  necessary  to  give  it 
validity  as  a  binding  contract,  in  which  it  is  entirely  dencient. 
It  wants  mutuality.  *It  imposes  no  obligation  on  r«-ioiT 
Dorsey  whatever.  He  is  not  bound  either  to  render  ^ 
services  or  pay  money  as  a  consideration  for  one  half  the  land. 
Packwood  could  not  support  a  suit  upon  it  to  compel  Dorsey 
to  do  any  thing.  It  is  not  an  alternative  obligation,  because 
Dorsey  is  not  bound  to  perform  either  alternative.  The  alle- 
gation that  "  Dorsey  elected  the  alternative  of  paying  for  the 
land  out  of  the  profits,"  (or,  in  other  words,  with  Packwood's 
money),  amounts  only  to  this :  That  he  was  willing  to  accept 
one  half  of  the  plantation  as  a  gift,  but  would  pay  no  part  of 
the  purchase-money  out  of  his  own  pocket.  Nor  is  there  any 
evidence,  that  Dorsey  ever  notified  Packwood  of  his  election 
to  do  any  thing.  On  the  contrary,  in  January,  1825,  before 
the  failure  of  the  firm  of  Morgan,  Dorsey  &  Co.,  when  the 
speculation  appeared  likely  to  be  a  ruinous  one,  he  eleeU  to 
have  Packwood  ^^get  out  of  the  scrape,"  the  best  way  he 
could,  and  his  release,  given  in  1886,  shows  his  election  to 
claim  no  interest  in  the  property  whatever.  But  even  assum- 
ing that  Dorsey  was  bound  by  this  contract,  it  cannot  come 
within  the  category  of  alternative  obligations,  where  one  of 
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the  alternatives  was  to  pay  with  Packwood's  money,  and  give 
nothing  of  his  own. 

•*  An  obligation,"  says  Pothier,  "  is  not  alternatiye,  where 
one  of  the  things  is  not  susceptible  of  the  obligation  intended 
to  be  contracted ;  but  in  this  case  the  obligation  is  a  deter- 
minate obligation  of  the  other.  Therefore  it  was  decided,  in 
I.  72,  §  4,  ff.  de  8ol^  that  if  a  person  promised  me  in  the  alter- 
native two  things,  whereof  one  belonged  to  me  already,  that  he 
had  not  the  liberty  of  paying  that  in  lieu  of  the  other — ^not 
even  although  it  might  afterwards  cease  to  belong  to  me ; 
because  this  not  being,  at  the  time  of  the  contract,  susceptible 
of  the  obligation  contracted  in  my  favor,  the  other  only  was 
due ;  cum  re  8ua  nemo  deheri  possit.'^  Evans's  Pothier,  Part 
2d.,  C.  8,  Art.  6,  No.  249.  Assuming  the  obligation  to  be 
mutual,  Dorsey  was  bound  to  "pay  with  his  own  private 
means  one  half  of  the  cost "  of  the  property,  or  offered  to  do 
it  within  a  reasonable  time,  before  he  could  claim  the  inter- 
ference of  a  court  of  equity  to  enforce  a  specific  execution  of 
this  contract.  Equity  will  not  decree  the  specific  execution 
of  mere  nude  pacts,  or  voluntary  agreements  not  founded  on 
some  valuable  or  meritorious  consideration.  The  same  rule  is 
applied  to  imperfect  gifts,  inter  ytvos^  to  imperfect  voluntary 
assignments  of  debts  or  other  property,  to  voluntary  executive 
trusts,  and  to  voluntary  defective  conveyances. 

When  the  obligation  is  mutual,  the  party  asking  a  specific 

Eerformance  must  show  that  he  has  been  in  no  de&ult  in  not 
aving  performed  the  agreement  on  his  part,  and  that  he  has 
taken  all  proper  steps  towards  the  performance.  He  must 
show  himself  desirous,  prompt  and  eager  to  perform  the  con- 
*1S81  ^^^^*  I^  *^^  ^^  been  guilty  of  gross  laches,  or  if  he 
^  applies  for  relief  after  a  long  lapse  of  time,  unexplained 
by  equitable  circumstances,  his  bill  will  be  dismissed. 

It  is  clear,  then,  from  this  statement  of  the  facts  and  law  as 
they  affect  this  case,  that  the  complainant  has  not  shown  a 
ease  whieh  will  entitle  him  to  a  decree  in  his  favor. 

For  1st.  If  he  was  bound  at  all,  he  has  shown  no  perform- 
ance, or  offer  of  performance,  after  an  interval  of  twenty-seven 
years. 

2dly.  The  agreement  by  Packwood  to  convey  one  half  of 
the  land  purchased  and  paid  for  by  himself,  in  consideration 
of  a  payment  "from  the  profits  of  the  plantation,"  which 
equally  belonged  to  himself,  was  but  the  promise  of  a  gift,  a 
nude  pact  which  equity  will  not  enforce. 

8dly.  The  release  of  the  complainant  in  1886,  fifteen  years 
after  the  agreement,  when  he  had  paid  nothing  for  the  land, 
either  out  of  his  own  pocket,  or  even  "  by  the  profits  of  the 
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plantation,"  (if  such  could  be  called  a  payment)  was  a  volun- 
tary abandonment  of  all  claim  under  it.  Whether,  if  he  had 
paid  one  half  the  purchase-money,  and  had  a  good  equitable 
title  to  the  land,  a  release  without  a  consideration  would 
operate  as  an  equitable  bar  to  his  claim,  we  need  not  inquire. 
But  as  cumulative  evidence  of  a  total  abandonment  of  all 
claim  under  an  executory  agreement  of  which  he  had  per- 
formed no  part,  it  furnishes  an  additional  reason  for  refusing 
him  a  decree,  to  which  he  would  not  be  entitled,  even  if  such 
release  had  never  been  given. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed  with 
oosts. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with 
costs. 


%•••% 


•Gilbert  C.  Russell,  Appellant,  v.  Daniel  R.  r«iQQ 
Southard,  Samuel  D.  Tompkins,  and  William  l 
C.  Bullett  and  William  H.  Pope,  Administrators  of 
James  Burks,  deceased,  William  L.  Thompson,  Guar- 
dian TO  James  Burks,  Samuel  Burks,  Charles  Burks, 
AND  Nancy  Burks,  infant  Children  of  James  Burks, 

DECEASED,  MaTILDA  BuRKS  AND  JOHN  BURKS,  HeIRS  OF 

SAID  James  Burks,  deceased.^ 

When  the  qnestion  before  a  court  of  equity  is,  whether  a  deed  which  purports 
ui)on  its  face  to  be  an  absolute  deed,  was  In  reality  a  deed  or  a  morteage, 
extraneous  evidence  is  admissible  to  show  that  it  was  only  a  mortgage.^ 

Upon  such  a  question  as  this,  depending  upon  the  general  principles  of  equity 
jurisprudence,  this  court  does  not  hold  itself  bound  by  the  decisions  of  the 
highest  court  of  the  state  in  which  the  land  in  question  was,  but  will  be 
governed  by  its  own  view,  of  those  principles.* 


^  Further  decision,  Southard  y.  Ru^  quez,  12  Wall.,  880;  Morgan  v.  Shintiy 

sell,  16  How.,  647.  16  Id.,  110;  Peugh  v.  DaviSyQ  Otto, 

•  PoLLOWBD.  Bahcockv.  Wyman,  337;  Howland  t.  Blake,  7  id.,  6*27; 
10  How.  299.  See  note  to  JIf orris  v.  Brick  v.  Brick,  ^  Id.,  516;  Pana  v. 
Nixon,  1  How.,  118.  Bowler,  17  Id.,  641;  Mobile  Building, 

•  Followed.  Neves  v.  Scott,  13  <ftc.,  Assoc,  v.  Robertson,  (>5  Ala., 
How.,  272.  See  also  United  States  v.  389;  Shear  y.  Bobinson,  18  F  a.,  451; 
iTnii^^  1  Black,  489;  Villa  y.  Bodri-  Delaigle  v.    Denhcan,   66   Q^.,  491; 
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The  decisions  of  the  courts  of  Kentucky  examined. 

Sucdi  evidence  is  admissible  when  it  is  alleged  and  proved  that  a  loan  on  secu- 
rity was  really  intended  and  the  defen(mnt  sets  up  the  loan  as  a  payment 
of  purchase-money  and  the  conveyance  as  a  sale. 

In  examining  the  question  whether  the  transaction  was  a  sale  or  mortgage,  it 
is  of  great  importance  to  inquire  whether  the  consideration  was  adequate 
to  induce  a  sale. 

In  the  present  case,  the  court  decides,  from  the  evidence,  that  the  considera- 
tion was  grossly  inadequate;  that  he  was  a  stranger,  without  friends  or 
other  resources  there  than  the  land  in  question ;  that  it  is  true  he  offered  to 
sell,  but  there  is  no  evidence  to  show  that  li:*  offered  to  sell  for  the  amount 
of  money  which  he  actually  received. 

The  papers  executed  between  the  parties  show  a  conditional  sale;  but  in 
doubtful  cases  the  court  leans  to  the  conclusion  that  the  reality  was  a  mort- 
gage and  not  a  sale.^ 

The  absence  of  a  personal  obligation  by  the  grantor  to  repay  the  money  fur- 
nishes no  condusive  test  to  determine  whether  the  conveyance  was  a 
mortgage  or  a  conditional  sale. 

Nor  do  the  facta  that  the  grantor  endeavored  to  obtain  the  relinquishment  of 
his  wife's  dower,  and  actually  surrendered  the  paper  under  which  he  had 
the  right  to  reclaim  his  land,  amount  to  a  bar  of  his  claim,  under  the 
drcumstanoes  of  this  case. 

Three  years  after  the  transaction  the  grantor  received  one  hundred  dollars 
from  the  grantee  upon  the  ground  of  an  arithmetical  error,  and  signed  a 
release  of  all  further  demands.  But  apart  from  other  considerations  bear- 
ing upon  the  purchase  of  an  equity  of  redemption,  in  the  present  case  it 
was  the  duty  of  the  grantee  to  correct  errors,  and  consequently  he  paid 
nothing  for  the  equity  of  redemption. 

Where  there  was  a  long  lapse  of  time  and  the  original  mortgagee  had  been 
dead  for  many  years,  an  accoimt  of  rents  and  profits  and  of  interest  upon 
the  money  loaned,  will  be  decreed  to  commence  from  the  filing  of  the  bill. 

Where  there  were  purchasers  during  the  intermediate  time,  and  the  record 
did  not  enable  this  court  to  determine  upon  their  rights,  the  case  will  be 
remanded  to  the  Circuit  Court  for  its  adjudication  thereon. 

A  motion  made  in  this  coiu*t  after  the  decision  of  the  case  here,  to  set  aside 
the  decree  and  remand  the  case  to  the  Circuit  Court  for  further  preparation 
and  proof,  upon  the  ground  that  new  and  material  evidence  has  been  dis- 
covered since  the  triiu  of  the  case  in  that  court,  —  cannot  be  sustained. 

Affidavits  of  newly-discovered  testimony  cannot  be  received.  This  court 
must  affirm  or  reverse  upon  the  case  as  it  appears  upon  the  record. 

The  established  chsmcery  practice  is  so,  and  if  it  were  not,  the  act  of  Con- 
gress, passed  on  March  3, 1803,  would  be  decisive  of  the  question. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  sitting  as  a  court  of 
equity. 

•1401  *^^  ^^  *  ^^^^  ^'®^  ^y  Russell,  the  appellant,  to  re- 
^  deem  what  he  called  a  mortgage,  and  the  question  in 
the  case  was  whether  it  was  a  mortgage  or  conditional  sale. 
The  facts  are  set  forth  in  the  opinion  of  the  court.  Upon  the 
trial,  the  Circuit  Court  dismissed  the  bill,  and  Russell  appealed 
to  this  court. 


LifnneU  v.  Lyford,  72  Me.,  284;  BootA    See  note  to  McCoUium  v.  Eager,  2 
V.  EoHnMn^  55  Md.,  451;  Aack  v.    How.,  61. 

JSTorrUf  46  Mich.,  504;  Thompson  v.        '  S.  P.     Conway  v.  Alexander,  7 
Hicke,  8  Abb.  (N.  Y.),  N.  O.,  168  n.    Granch,  21S; FlaggY.  Mann^  2  Samn., 
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It  was  aimied  by  Mr.  Underwood  and  Mr.  Morehead^  with 
whom  was  Mr.  Clay^  for  the  appellant,  and  by  Mr.  Niehohu 
for  the  appellee. 

The  counsel  for  the  appellant  made  the  following  points : 

1.  That  the  execution  of  a  defeasance  simultaneously  with 
the  absolute  conveyance,  constitutes  them,  in  legal  contem- 
plation, one  instrument;  and  that  in  this  case  the  execution 
of  the  defeasance  was  so.  8  J.  J.  Marsh.  (Ky.),  854;  Pow. 
on  Mort.,  67. 

2.  That  in  all  doubtful  cases  the  law  will  construe  the  con- 
tract to  be  a  mortgage,  and  that  courts  are  less  inclined  to 
consider  a  contract  for  land  a  conditional  sale  than  the  same 
kind  of  contract  for  personalty ;  because  land  is  not  so  liable 
to  the  casualties  incident  to  personal,  and  especially  living 
property.  The  general  and  governing  principle  in  this  entire 
class  of  cases  is,  that  whatever  clauses  or  covenants  there  are 
in  a  conveyance,  though  they  seem  to  import  an  absolute  dis- 
position or  conditional  purchase,  yet  if,  upon  the  whole,  it 
appears  to  have  been  the  intention  of  the  parties  that  such 
conveyance  should  only  be  a  mortgage,  or  pass  an  estate 
redeemable,  a  court  of  equity  will  construe  it  so.  6  Bac.  Ab., 
5.  In  the  case  of  JEdrin^ton  v.  Harper^  decided  by  the  Court 
of  Appeals  of  Kentucky,  3  J.  J.  Marsh.  (Ky.),  854,  the  general 
rule  is  laid  down,  that  if  there  be  no  other  fact  to  illustrate 
the  intention  of  the  parties,  but  an  absolute  sale  on  one  side 
and  a  defeasance  on  the  other,  the  court  will  incline  to  the 
construction  that  the  contract  was  a  mortgage. 

In  the  case  of  Flagg  v.  Mann^  2  Sumn.,  585,  the  same  doc- 
trine -is  ably  enforced ;  the  presiding  judge,  in  the  course  of 
his  decision,  remarking  that  '^  it  is  well  known  that  courts 
of  equity  lean  against  construing  contracts  of  this  kind  to  be 
conditional  sales;  and,  therefore,  unless  the  transaction  be 
clearly  made  out  to  be  of  that  nature,  it  is  always  construed 
to  be  a  mortgage,"  and  concluding  that  ^^  the  ornts  probandi 
is  on  the  defendant  to  establish  it  to  be  a  conditional  sale.  If 
it  be  doubtful,  it  must  be  construed  to  be  a  mortgage." 

3.  That  a  sale  in  form,  but  which  in  fact  and  substance 
may  be  avoided  by  the  payment  of  money  within  a  given 
time,  is,  and  will  be  held  to  be,  a  mortgage ;  if  a  mortgage 
until  that  period  elapses,  it  must  continue  a  mortgage  until 
lapse  of  time  or  some  other  matter  changes  it.  Jyneeland  v. 
SwartZy  1  Yeates  (Pa.),  579 ;  Stoever  v.  Stoever^  9  Serg.  &  R. 
(Pa.),  434 ;  Wharf  v.  *  Howell,  5  Binn.  (Pa.),  499 ;  p»j^j 
Dlmond  v.  Enoch,  Add.  (Pa.),  356 ;  Goldwell  v.  Woods,  '• 

S  Watts,  (Pa.),  487 ;  Fnedly  v.  Hamilton,  17  Serg.  &  R.  (Pa.)f 
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70 ;  7  Watts  &  S.  (Pa.),  839 ;  Kunkle  v.  Wolfenberger,  6  Watte 
(Pa.),  126 ;  Kerr  v.  GUlmore,  Id.,  405 ;  Rankin  v.  Mortimere^  T 
Id.,  372 ;  Brown  v.  Nickle^  Pa.  St.,  890  ;  Hamet  v.  Dundass^  4 
Id.,  178  ;  Flagg  v.  Mann^  2  Sumn.,  532  ;  Skinner  v.  Miller,  5 
Litt.  (Ky.),  85  ;  Hard.  (Ky.),  6  ;  2  J.  J.  Marsh.  (Ky.),  471 ; 
3  Id.,  354 ;  1  Dev.  Eq.  (N.  C),  878 ;  2  Call  (Va.),  421 ;  2 
Mon.  (Ky.),  40 ;  1  Wash.  (Va.),  125 ;  4  Hen.  &  M.  (Va.), 
161 ;  8  Yerg.  (Tenn.),  525 ;  2  Hay w.  (N.  C),  26  ;  2  Edw. 
(N.  T.),  188 ;  7  Johns.  TN.  Y.)  Ch.,  40 ;  2  Id.  84,  &c. ;  6 
Watte  (Pa.),  406,  where  the  cases  are  reviewed. 

4.  That  the  simultaneous  execution  of  the  deed  and  an 
instrument  giving  four  months  to  repay  the  money,  with 
interest,  no  matter  what  may  be  the  clauses  or  oovenante 
intended  to  restrict  the  redemption  to  this  precise  period, 
necessarily  import  the  loan  of  money  on  one  side  and  security 
on  the  other,  and,  if  so,  a  court  of  equity  will  always  construe 
it  a  mortgage. 

5.  That  calling  it  a  conditional  sale  does  not  make  it  so ; 
and  thi*''.  the  extraordinary  language  used  in  this  case,  so  &r 
from  making  it  such,  tends  strongly  to  show  that  the  spirit 
and  real  substance  of  the  contract  were  understood,  but 
attempted  to  be  avoided  by  the  artful  dress  thrown  around  the 
transaction. 

The  counsel  then  examined  the  extrinsic  evidence  bearing 
upon  these  points,  of  which  it  is  impossible  to  give  an  abstract. 

6.  Whether,  construing  this  transaction  as  a  mere  security 
for  money  advanced,  any  subsequent  event  has  deprived  the 
complainant  of  his  right  to  redeem  ?  The  giving  up  the  de- 
feasance and  execution  of  the  receipt,  it  is  insisted,  amounted 
to  a  relinquishment  or  release  of  the  equity  of  redemption. 
Russell  called  on  Southard,  after  the  period  stipulated  for 
redemption,  to  make  good  the  advance  mentioned  in  the  deed. 
The  receipt  recites  the  several  sums  which,  with  the  addition 
of  this  9100,  make  the  amount  stated  in  the  deed,  and  con- 
cludes by  saying  it  was  in  full  of  all  demands.  According  to 
the  face  of  the  papers,  Russell  was  allowed  to  redeem  only  by 
paying  $4,929.81,  whereas  he  had  only  received  $4,829.81. 
jfle  insisted  on  the  $100  to  make  the  sum  he  received  equal  to 
the  obligation  he  had  imposed  on  himself.  This  is  so  clearly 
shown  by  the  receipt  iteelf  that  it  would  be  useless  to  enlarge 
upon  it.  The  words  at  the  end  of  the  receipt,  **  This  is  in  full 
of  all  demands  upon  J.  Southard,"  can  only  be  construed  as 
having  reference  to  monied  claims.  Russell,  after  the  receipt 
of  the  $100,  had  no  demand  upon  Southard,  and  it  only 
increased  by  that  sum  the  demand  which  Southard  held  on 

Increasing  the  sum  which  Russell  was  equitably  bound 
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to  paj,  if  it  be  considered  a  mortgage,  and  releasing  all  fur- 
ther demands  on  the  mortgagee,  *cannot  be  construed  rm-\Aq 
as  destroying  the  liability  which  the  advance  only  '• 
enlarged,  and  the  right  to  redeem  must  consequently  be  con* 
sidered  as  una£Fected  by  the  receipt.  The  giving  up  the 
defeasance  at  the  same  time  was,  therefore,  without  considera- 
tion. 

Admitting,  however,  that  it  was  an  attempt  on  the  part  of 
Southard  to  extinguish  the  right  to  redeem,  will  a  court  of 
equity  sanction  it  ? 

The  civil  law  was,  perhaps,  more  rigid  on  this  point  than 
ours,  regarding,  as  it  did,  the  mortgagor  as  a  minor,  and  as 
having  no  will  to  do  a  valid  act  which  would  deprive  him  of 
the  right  to  redeem.  Our  courts  of  equity  have  never  gone 
to  this  extent,  but  they  always  look  upon  any  act  done  under 
the  influence  resulting  from  the  relation  between  mortgagor 
and  mortgagee  with  great  suspicion,  and  never  fail  to  examine 
it  with  the  severest  scrutiny.  It  is  not  denied  that  the  mort- 
gagee may  purchase  the  equity  of  redemption  for  a  fair  price 
and  full  consideration,  under  circumstances  where  the  mort- 
gagor could  exercise  a  will  unembarrassed  by  necessity.  A 
court  of  equity  will  never  sanction  an  arrangement  by  which 
the  right  of  redemption  is  surrendered  without  adequate  con- 
sideration. St.  John  V.  Turner^  2  Vern.,  418;  1  Ridgew., 
295 ;  Pow.  on  Mort.,  122,  note  n. ;  Holdridge  v.  Oillespie^  2 
Johns.  (N.  Y.),  Ch.,  80 ;  Senry  v.  Dam»,  7  Id.,  41 ;  2  Cow. 
(N.  Y.),  822 ;  2  Day  (Conn.),  246 ;  1  Murph.  (N.  C.)  117 ; 
Hicks  V.  Bieks,  6  Gill  &  J.  (Md.),  76. 

7.  With  respect  to  lapse  of  time,  the  suit  was  commenced 
within  twenty  years  of  the  date  of  the  original  transaction, 
and  within  less  than  seventeen  years  after  the  advance  of 
the  $100. 

The  points  made  by  Mr.  Nicholas  were  the  following: 

1.  Does  the  written  proof  concerning  the  agreemeat  show  m 
conditional  sale  or  a  mortgage? 

Over  and  above  the  unequivocal  express  language  of  the 
agreement  itself,  that  it  is,  and  was  intended  to  be,  »  condi- 
tional sale  from  Southard,  and  not  in  the  nature  of  a  moTtgOLge 
from  Russell,  there  is  the  absence  of  any  of  those  indiciti^  upoQ 
which  courts  rely  in  construing  a  quasi  conditioiMil  sale  to  b^^ 
a  mortgage  or  security  for  a  loan. 

Ist.  There  is  no  agreement,  express  or  im^ed  by  RusaaUt* 
to  pay  the  IW,900. 

2d.  There  is  no  acknowledgment,  express  or  implied^  wUak 
imports,  or  from  which  there  could  be  inferved^  mi  indebted* 
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ness  from  Russell  to  Southard.  There  is  nothing  creating  any 
personal  liability  upon  Russell,  or  by  which  Southard  coula 
have  coerced  the  payment  of  the  $4,900.  There  is  nothing  on 
the  face  of  the  writings  importing  a  loan,  or  anything  else 
♦14.81  ^^^^  *what  they  purport  to  be,  the  evidence  of  a  con- 
^  ditional  or  defeasible  sale. 

There  is,  therefore,  the  want  of  that  mutuality  in  the  agree- 
ment, which,  according  to  all  the  approved  authorities,  is 
indispensable  to  the  construing  of  a  conditional  sale  into  a 
mortgage.  Robinson  v.  Cropsey^  2  Edw.  (N.  Y.),  Ch.,  188 ;  19 
Wend.  (N.  Y.),  518. 

The  legality  of  these  sales  is,  at  this  day,  beyond  all  doubt, 
even  if  there  ever  was  room  for  a  fair  legal  doubt  on  the 
subject.  "  To  deny  it,"  (says  Ch.  J.  Marshall,  delivering  the 
opinion  of  the  whole  court,  in  Conway  v.  Alexander^  7  Cranch, 
286,)  "would  be  to  transfer  to  a  court  of  chancery,  in  a  con- 
siderable degree,  the  guardianship  of  adults  as  well  as  infants." 
In  Flagg  v.  Mann^  14  Pick.  (Mass.),  480,  the  court  says: 
"Such  a  contract  is  known  and  recognized  in  law,  and  is  as 
much  to  be  enforced  as  is  a  mortgage,  or  any  other  contract  or 
agreement.  A  decision  to  the  contrary  would  essentially, 
unnecessarily,  and  unjustly  fetter  and  impair  the  right  to 
manage  and  dispose  of  property,  according  to  the  wants  and 
interests  of  the  owners."  In  Q-lover  v.  Payne^  19  Wend. 
(N.  Y.),  522,  the  Supreme  Court  of  New  York  says :  "  Until 
the  courts  are  prepared  to  make  contracts  for  parties,  and  to 
assume  the  guardianship  of  adults  as  well  as  infants,  such  a 
contract  cannot  be  declared  a  mortgage."  "  Conditional  sales, 
or  defeasible  purchases,"  says  Chancellor  Kent,  "though 
narrowly  watched,  are  valid,  and  to  be  taken  strictly  as  inde- 
pendent dealings  between  strangers;  and  the  time  limited  for 
the  repurchase  must  be  precisely  observed,  or  the  vendor's  right 
to  reclaim  his  property  will  be  lost.  The  court  never  relieves 
the  grantor  who  neglects  to  perform  the  condition  on  which 
the  privilege  of  repurchase  depends." 

The  obvious  reason  for  this  departure  from  the  ordinary 
chancery  rule,  in  requiring  such  strict  performance  of  the  con- 
dition is,  because  there  would  otherwise  be  no  mutuality  in 
the  agreement.  The  conditional  vendee  would  be  allowed  to 
speculate  on  the  chances  of  a  rise  in  the  value  of  the  property, 
by  lying  by  an  indefinite  time  before  he  made  his  election  to 
redeem,  whilst  the  vendor  had  no  power  to  compel  a  redemp- 
tion. For  the  same  reason,  the  want  of  power  to  coerce  the 
payment  of  the  purchase-money,  is  held  by  all  the  authorities 
as  a  eontrolling  circumstance  against  construing  a  conditional 
sale  into  a  mortgage*  Some  of  tlie  earlier  authorities  say,  that 
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want  of  mutuality  is  not  an  unanswerable  argument,  and  some 
dieta  in  more  modem  decisions  seem  to  recognize  that  doctrine; 
but  it  is  believed  that  no  case  of  approvea  authority  can  be 
found  within  the  last  seventy  years,  construing  a  conditional 
sale  into  a  mortgage,  where  such  mutuality  did  not  exist.  19 
Wend.  (N.  Y.),  522;  1  A.  K.  Marsh.  (Ky.),  160. 

•The  written  proof  in  this  case  shows  "  no  previous  r^-t  aa 
debt  or  dealing,  no  loan  in  contemplation,  no  stipula-  '- 
tion  for  the  repayment  of  the  money  advanced,  or  right  to 
coerce  it,  and  no  proposition  for  a  treaty  about  a  mortgage," 
but  does  most  clearly  negative  each  of  those  propositions.  We 
may,  therefore,  safely  conclude,  that  the  agreement  cannot  be 
construed  into  a  mortgage  from  the  written  evidence  in  the 
cause. 

2.  The  next  inquiry  is, — can  parol  proof  be  let  in,  to  con- 
tradict or  vary  the  construction  of  the  written  agreement,  for 
the  purpose  of  converting  it  into  a  mortgage? 

The  lamiliar  general  rule  is,  that  this  cannot  be  done  either 
at  law  or  in  chancery.  The  exception  to  the  rule  at  law  is, 
where  the  parol  proof  is  offered  to  establish  alleged  fraud  in 
obtaining  the  agreement,  or  some  vice  or  illegality  in  its  con- 
sideration. Chancery  allows  the  further  exception,  where  a 
party  comes  to  obtain  the  correction  of  an  alleged  mistake  in 
the  construction  of  the  agreement.  These  are  the  only  excep- 
tions allowed  in  either  court.  In  every  other  instance  the  rule 
is  inflexible  and  invariable  in  its  rigid  application. 

It  might  be  inferred,  from  the  loose  language  of  some 
respectable  authorities,  and  the  case  of  Oowway  v.  Alexander^ 
(7  Cranch,)  is  among  the  number,  that  the  letting  in  of  parol 
proof,  to  establish  the  loan  of  money  in  this  class  of  cases, 
without  any  charge  of  usury,  was  an  additional  exception. 
But  it  is  believed  never  to  have  been  so  decided,  where  that 
was  the  turning  point  in  the  case.  The  contrary  has  been 
expressly  and  repeatedly  decided  by  the  Appellate  Court  of 
Kentucky,  and  such  has  long  been  the  settled  law  of  that  state. 
In  1824,  that  court,  composed  of  those  eminent  jurists,  Boyle, 
Owsley,  and  Mills,  after  acknowledging  that  there  had  been 
difference  of  decisions  in  that  court,  as  elsewhere,  on  the 
question,  determined  that  the  parol  proof  could  not  be  allowed. 
The  rule,  thus  settled,  has  constantly  been  enforced  ever  since. 
It  has  become  a  law  of  property  in  Kentucky.  Its  direct,  and 
indirect  recognition,  can  be  found  in  at  least  twenty  printed 
cases.  In  1829,  when  there  was  a  change  in  the  members  of 
the  court,  the  rule  was  solemnly  afiQrmed  in  the  strongest 
manner,  in  FUhbaek  v.  Woodfordl  1  J.  J.  Marsh  (Ky.),  87. 
Again,  in  1839,  when  there  was  another  change  in  the  members 
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of  the  court,  and  it  was  composed  of  judges  Robertson,  Ewing, 
and  Marahall,  an  effort  was  made  to  convert  an  absolute  deed 
into  a  mortgage,  by  parol  proof,  without  charge  of  accident  or 
mistake,  and  the  rule  was  reaffirmed  in  the  following  language, 
in  Thomas  v.  MeOormack^  9  Dana  (Ky.),  109. 

"  There  being  no  written  memorial  of  any  condition  or 
defeasance,  neitner  the  public  interest,  nor  the  established 
principles  of  jurisprudence,  will  allow  a  court  of  either  equity 
*14^1  ^^  ^^^  ^  *admit  parol  testimony,  in  opposition  to  the 
^  legal  import  of  the  deed,  and  the  positive  denial  in  the 
answer,  unless  a  foundation  for  such  evidence  had  been  first 
laid  by  an  allegation,  and  some  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance,  or  of  some  vice  in  the  con* 
sideration.  This  rule,  though  it  may  operate  harshly  in  a 
particular  case,  is,  nevertheless,  so  salutary  and  conservative, 
that  an  inflexible  adherence  to  it  is  necessary  for  effectuating 
the  policy  of  the  statute  of  frauds,  and  of  giving  proper 
security  to  property,  and  full  effect  to  solemn  contracts  in 
writing."  "  To  admit  such  testimony,  would  operate  a  mis* 
chievous  relaxation  of  wholesome  rules  of  law,  open  a  wide 
door  to  perjury,  and  greatly  impair,  if  not  altogether  destroy, 
the  efficacy  and  value  of  written  memorials  of  contracts." 

8.  If  correct  in  this  position,  then  the  complainant  must 
fail,  as  there  is  no  foundation  laid  for  letting  in  any  parol 
proof,  to  show  the  original  transaction  to  have  been  a  mere 
loan  and  intended  security  for  its  repayment. 

4.  The  next  question  is,  whether  Russell  is  not  bound  by 
his  release  under  seal. 

5.  The  next  question  is,  does  the  parol  proof  establish,  in 
contradiction  to  the  writings,  that  the  parties  intended  a  mort- 
gage, and  not  a  conditional  sale  ? 

The  claim  to  the  relief  sought  here  should  be  sustained  by 
the  fullest  and  most  indisputable  proof,  because  of  its  stale- 
ness ;  because  it  is  in  contradiction  to  the  written  agreement 
of  the  parties,  fairly  made ;  because  it  is  asserted  long  after 
the  death  of  James  Southard,  the  principal  party,  and  that  of 
Warden  Pope^  the  kitelligani  and  respectable  draftsmcui  of 
the  agreement;  because,  no  sufficient  excuse  is  even  pre* 
tended,  mueh  less  proved,  for  the  long  delay ;  because  it  ie  in 
oppo^tion  to  Russell's  voluntary  release,  made  seventeen  years 
before ;  and  because  all  the  material  allegations  are  positively 
denied,  on  oath,  by  the  defendant,  Daniel  Southard,  who  i» 
charged  to  have  been  personally  cognizant  of  the  whole  trans- 
action. 

Such  is  not  at  all  the  character  of  the  proof.  On  the  can* 
trary,  it  very  strongly  corroboraAes  the  iviport  of  the  wr]ting;B9 
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and  tends  to  show  that  the  parties  really  intended  a  condi- 
tional sale,  and  not  a  mortgage. 

The  counsel  then  examined  the  evidence  upon  this  point. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equitj  to  redeem  a  mortgage,  brought  here 
by  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 

On  the  24th  day  of  September,  1827,  Russell,  the  complain- 
ant, conveyed,  by  an  absolute  deed  in  fee-simple,  to  Jamas 
Southard,  *deceased,  whose  brother  and  devisee,  Daniel  rm-tAct 
R.  Southard,  is  the  principal  party  defendant  in  this  ^ 
bill,  a  farm,  containing  two  hundred  and  sixteen  acres,  situated 
about  two  miles  from  the  city  of  Louisville. 

At  the  time  the  deed  was  delivered,  and  as  part  of  the  same 
transaction.  Southard  gave  to  Russell  a  memorandum,  the 
terms  of  which  are  as  follows : 

^*  Gilbert  C.  Russell  has  sold  and  this  day  absolutely  con- 
veyed to  James  Southard,  said  Russell's  farm  near  Louisville, 
and  the  tract  of  land  belonging  to  said  farm,  containing  two 
hundred  and  sixteen  acres,  and  the  possession  thereof  actually 
delivered  on  the  following  terms,  for  the  sum  of  $4,929.81  J 
cents,  which  has  been  paid  and  fully  discharged  by  the  said 
Southard,  as  follows,  viz.,  first  two  thousand  dollars,  money  of 
the  United  States,  paid  in  hand ;  secondly,  the  transfer  of  a 
certiiin  claim  in  suit  in  the  Jefferson  Circuit  Court,  Kentuck}', 
in  the  name  of  James  Southard  against  Samuel  M.  Brown 
and  others,  now  amounting  to  the  sum  of  91,658.87|^;  and 
thirdly,  the  transfer  of  another  claim  in  the  same  court,  in  the 
:iame  of  Daniel  R.  Southard  against  James  C.  Johnston  and 
others,  now  amounting  to  the  sum  of  f  1,270.94,  as  by  refer- 
ence to  the  records  for  the  more  precise  amounts  will  more 
fully  appear.  The  said  Gilbert  C.  Russell  has  taken,  and 
doth  hereby  agree  to  receive  from  said  Southard  aforesaid, 
two  claims  againsft  Brown,  &c.,  and  James  C.  Jc^nston,  tScc., 
as  aforesaid,  without  recourse  in  any  event  whatever  to  the 
said  James  Southard,  or  his  assignor,  Daniel  R.  Southard,  of 
the  claim  of  said  Johnston,  &c.,  or  either,  and  to  take  all  risk 
of  collection  upon  himself,  and  make  the  best  of  said  claim 
he  can. 

^*  The  said  James  Southard  agrees  to  resell  and  convey  to 
the  said  Russell  the  said  farm  and  two  hundred  and  sixteen 
acres  of  land,  for  the  sum  of  forty-nine  hundred  and  twenty- 
nine  [dollars]  81^  cents,  payable  four  months  after  the  date 
hereof,  with  lawful  interest  thereon  from  this  date.  And  the 
said  Kusseil  agrees,  and  binds  himself,  his  heirs,  &c.,  that  if 
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the  said  sum  and  interest  be  not  paid  to  the  said  James 
Southard,  or  his  assigns,  at  the  expiration  of  four  months 
from  this  date,  that  then  this  agreement  shall  be  at  an  end, 
and  null  and  void ;  and  the  wife  of  said  Russell  shall  relin- 
quish her  dower  within  a  reasonable  time  as  per  agreement  of 
this  date.  This  agreement  of  resale  by  the  said  James  South- 
ard to  tba  said  Russell,  is  conditional  and  without  a  valuable 
consideration,  and  entirely  dependent  on  the  payment,  on  or 
before  the  expiration  of  four  months  from  and  after  the  date 
hereof,  of  the  said  sum  of  $4,929.81|^,  and  interest  thereon 
from  ibis  date  as  aforesaid.  And  this  agreement  is  to  be  valid 
*1471  ^^^  obligatory  only  upon  the  said  James  Southard,  *upon 
^  the  punctual  payment  thereof  of  the  sum  and  interest 
as  aforesaid,  by  the  said  Gilbert  C.  Russell. 

^^In  witness  whereof  the  parties  aforesaid,  have  hereunto  set 
their  hands  and  seals,  at  Louisyille,  Kentucky,  on  this  24th 
day  of  September,  1827. 

Gilbert  C.  Rtjbsell,    [sbal.] 
James  Southabd,        [seal.] 
"Witness  present,  signed  in  duplicate — 
J.  C.  Johnson." 

The  first  question  is  whether  this  transaction  was  a  mort- 
gage, or  a  sale. 

It  is  insisted,  on  -behalf  of  the  defendants,  that  this  question 
is  to  be  determined  by  inspection  of  the  written  papers  alone, 
oral  evidence  not  being  admissible  to  contradict,  vary,  or  add 
to,  their  contents.  But  we  have  no  doubt  extraneous  evidence 
is  admissible  to  inform  the  court  of  every  material  fact  known 
to  the  parties  when  the  deed  and  memorandum  were  executed. 
This  is  clear,  both  upon  principle  and  authority.  To  insist  on 
what  was  really  a  mortgage,  as  a  sale,  is  in  equity  a  fraud, 
which  cannot  be  successfully  practised,  under  the  shelter  of 
any  written  papers,  however  precise  and  complete  they  may 
appear  to  be.  In  Conway  v.  Alexander^  7  Cranch,  238,  C.  J. 
Marshall  says :  ^^  Having  made  these  observations  on  the  deed 
itself,  the  court  will  proceed  to  examine  those  extrinsic  cir- 
cumstances, which  are  to  determine  whether  it  was  a  sale  or  a 
mortgi^e ; "  and  in  Morris  v.  Nixon^  1  How.,  126,  it  is  stated: 
^^The  charge  against  Nixon  is,  substantially,  a  fraudulent 
attempt  to  convert  that  into  an  absolute  sale,  which  was 
originally  meant  to  be  a  security  for  a  loan.  It  is  in  this  view 
of  the  case  that  the  evidence  is  admitted  to  ascertain  the  truth 
of  the  transaction,  though  the  deed  be  absolute  on  its  face." 

These  views  are  su[)ported  by  many  authorities.     Maxwell 
Y.  MufUaciUe,  Pr.  in   Oli.,  526 ;    Dixon  v.  Parker^  2  Ves.  Sr., 
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226 ;  Prince  v.  Bearden^  1  A.  K.  Marsh.  (Ky.),  170 ;  Oldham 
V.  Halley^  2  J.  J.  Marsh.  (Ky.),  114 ;  Whittick  v.  Kans^  1  Paige 
(N.  Y.),  202 ;  Taylor  v.  Luther,  2  Sumn.,  282 ;  Flaggy.  Mann, 
Id.,  688 ;  Overton  v.  BigeloWy  8  Yerg.  (Tenn.),  618 ;  Brainerd 
V.  Brainerd,  15  Conn.,  576 ;  Wright  v.  Bates,  18  Vt.,  841 ; 
Mclntyre  v.  Humphries,  1  Hoffm.  (N.  Y.),  881 ;  4  Kent,  148, 
note  A.,  and  2  Greenl.  Cruise,  86,  n. 

It  is  suggested  that  a  different  rule  is  held  by  the  highest 
court  of  equity  in  Kentucky.  If  it  were,  with  great  respect 
for  that  learned  court,  this  court  would  not  feel  bound  thereby. 
This  being  a  suit  in  equity,  and  oral  evidence  being  admitted, 
or  rejected,  not  by  the  mere  force  of  any  state  statute,  but 
upon  the  principles  of  general  equity  jurisprudence,  this  court 
must  be  governed  by  its  own  views  of  those  principles. 
Robinson  v.  ^Campbell,  8  Wheat.,  212 ;  United  States  v.  r^-i^o 
Rowland,  4  Id.,  108 ;  Boyle  v.  Zacharie  et  ah,  6  Pet.,  L 
658 ;  Swift  v.  Tyson,  16  Id.,  1 ;  Foxcroft  v.  Mallett,  4  How., 
379.  But  we  do  not  perceive  that  the  rule  held  in  Kentucky, 
differs  from  that  above  laid  down.  That  rule,  as  stated  in 
Thomas  v.  McCormack,  9  Dana  (Ky.),  109,  is  that  oral  evi- 
dence is  not  admissible  in  opposition  to  the  legal  import  of 
the  deed  and  the  positive  denial  in  the  answer,  unless  a  foun- 
dation for  such  evidence  had  been  first  laid  by  an  allegation, 
and  some  proof  of  fraud  or  mistake  in  the  execution  of  the 
conveyance,  or  some  vice  in  the  consideration. 

But  the  inquiry  still  remains,  what  amounts  to  an  allega- 
tion of  fraud,  or  of  some  vice  in  the  consideration — and  it  is 
the  doctrine  of  this  court,  that  when  it  is  alleged  and  proved 
that  a  loan  on  security  was  really  intended,  and  the  defen- 
dant sets  up  the  loan  as  a  payment  of  purchase-money,  and 
the  conveyance  as  a  sale,  both  fraud  and  a  vice  in  the  con- 
sideration are  sufficiently  averred  and  proved  to  require  a 
court  of  equity  to  hold  the  transaction  to  be  a  mortgage ;  and 
we  know  of  no  court  which  has  stated  this  doctrine  with  more 
distinctness,  than  the  Court  of  Appeals  of  the  state  of  Ken- 
tucky. In  Edrington  v.  Harper,  8  J.  J.  Marsh.  (Ky.),  866, 
that  court  declared: — ^^The  fact  that  the  real  transaction 
between  the  parties  was  a  borrowing  and  lending,  will,  when- 
ever, or  however  it  may  appear,  show  that  a  deed  absolute  on 
its  face  was  intended  as  a  security  for  money ;  and  whenever 
it  can  be  ascertained  to  be  a  security  for  money,  it  is  only  a 
mortgage,  however  artfully  it  may  be  disguised."  We  pro- 
ceed then  to  examine  this  case  by  the  light  of  all  the  evidenoe, 
oral  and  written,  contained  in  the  record. 

The  deed  and  memorandum  certainly  import  a  sale;  the 
question  is,  if  their  form  and  terms  were  not  adopted  to  veil 
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a  transaction  differing  in  reality  from  the  appearance  it 
assumed  ? 

In  examining  this  question  it  is  of  ^eat  importance  to 
inquire  whether  the  consideration  was  adequate  to  induce  a 
sale.  When  no  fraud  is  practised,  and  no  inequitable  advan- 
tages taken  of  pressing  wants,  owners  of  property  do  not  sell 
it  for  a  consideration  manifestly  inadequate,  and,  therefore,  in 
the  cases  on  this  subject  great  stress  is  justly  laid  upon  the 
fact  that  what  is  alleged  to  have  been  the  price  bore  no  pro- 
portion to  the  value  of  the  thing  said  to  have  been  sold.  Con- 
way V.  Alexander^  7  Cranch,  241 ;  Morris  v.  Nixon^  1  How., 
126 ;  Vernon  v.  Bethell,  2  Eden,  110 ;  Oldham  v.  HaUey,  2  J. 
J.  Marsh.  (Ky.),  114 ;  Edrington  v.  Harper^  3  Id.,  364. 

Upon  this  important  fact  the  evidence  leaves  the  court  in 
no  doubt.  The  farm,  containing  216  acres,  was  about  two 
miles  from  Louisville,  and  abutted  on  one  of  the  principal 
♦1491  highways  *leading  to  that  city.  A  dwelling-house, 
-I  estimated  to  have  cost  from  $10,000  to  $12,000,  was  on 
the  land. 

In  May,  1826,  about  16  months  before  this  alleged  sale, 
Russell  purchased  the  farm  of  John  Floyd,  and  paid  for  it  the 
sum  of  $12,960.  Some  attempt  is  made  to  show,  by  the  testi- 
mony of  Mr.  Thurston,  that  this  sum  was  not  paid  as  the 
value  of  the  land ;  but  what  he  says  upon  this  point  is  mere 
conjecture,  deduced  by  him  from  hearsay  statements,  and  can- 
not be  allowed  to  have  any  weight  in  a  court  of  justice. 
There  is  some  conflict  in  the  evidence  respecting  the  state  of 
the  fences  and  the  agricultural  condition  of  the  lands  at  the 
time  in  question,  but  we  do  not  find  any  proof  that  the  lands 
had  been  permanently  run  down,  or  exhausted ;  and  consider- 
ing the  price  paid  by  Russell,  and  the  amount  expended  by 
Wing,  his  agent,  during  the  sixteen  months  he  managed  the 
fann,  we  think  the  evidence  shows  that,  though  the  fences  and 
buildings  were  not  in  the  best  condition,  yet  their  state  was 
not  such  as  to  detract  largely  from  the  value  of  the  property. 
The  consideration  for  the  alleged  sale  was  $2,000  in  cash,  and 
the  assignment  of  two  claims  then  in  suit,  amounting,  with 
the  interest  computed  thereon,  to  $2,829.81,  not  finally  reduced 
to  money  by  Russell,  till  October,  1830,  upwards  of  three  years 
after  the  assignment.  Making  due  allowance  for  the  state  of 
the  currency  in  Kentucky  at  that  time,  the  worst  effects  of 
which  seem  to  have  been  then  passing  away,  and  which  must 
be  supposed  to  have  affected  somewhat  the  value  of  the  claims 
he  received,  as  well  as  of  the  property  he  conveyed,  we  cannot 
avoid  the  conclusion  that  this  consideration  was  grossly  inade- 
quate; and  therefore  we  must  take  along  with  us,  in  our 
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investigations,  the  fact  that  there  was  do  real  proportion 
between  the  alleged  price  and  the  valne  of  the  property  said 
to  have  been  sold.  We  have  not  adverted  particulariy  to  the 
opinions  of  witnesses  respecting  the  value  of  the  property, 
because  they  have  not  great  weight  with  the  court,  compared 
with  the  facts  above  indicated ;  but  there  is  a  general  concur- 
rence of  opinion  that  the  value  of  the  farm  largely  exceeded 
the  alleged  price. 

It  appears  that  Russell  had  intrusted  the  care  of  this  farm 
to  an  agent  named  Wing,  who  had  contracted  debts  for  which 
Russell  had  been  sued,  on  coming  to  Louisville  from  Alabama, 
where  he  resided.  He  was  a  stranger,  without  friends  or 
resources  there,  except  this  farm,  and  in  immediate  and  press- 
ing want  of  about  $2,000  in  cash.  Southard,  though  not 
proved  to  have  been  a  lender  of  money  at  usurious  rates  of 
interest,  is  shown  to  have  been  possessed  of  active  capital, 
and  not  engaged  in  any  business  except  its  management. 
Russell  certainly  attempted  to  sell  the  farm.  Colonel  WooUey 
testifies, — "  Russell  *was  anxious  to  sell ;  indeed  he  was  r»i  ca 
importunate  that  I  should  purchase."  And  a  letter  is  ^ 
produced  by  the  defendant,  D.  R.  Southard,  written  to  James 
Southward,  by  Wing,  containing  a  proposal  for  a  sale.  The 
letter  is  as  follows : — 

^  Sunday^  Noon, 

^'  Sir :  Having  had  some  conversation  in  relation  to  Col.  Rus- 
seirs  plantation,  I  will  take  the  liberty  of  submitting  for  your 
consideration,  1st,  how  much  will  you  give  for  the  place,  crops, 
stock,  utensils,  and  implements,  or  how  much  without  the 
same,  to  be  paid  as  follows :  in  one  sixth  cash  in  hand,  the 
balance  in  one,  two,  three,  four,  and  five  equal  annual  instal- 
ments, which  may  be  extinguished  at  any  time  with  whiskey, 
pork,  bacon,  flour,  hemp,  bale  rope,  cotton  bagging,  at  the  New 
Orleans  prices  current,  deducting  therefrom  freight  accustom- 
ary.  Mules  and  fine  horses  wul  now  be  taken  at  appraised 
viduation. 

**  Respectfully,  yours,  J.  W.  WiKO. 

Mr.  Southard. 

*^  N.  B.  Please  leave  an  answer  for  me  at  Allan's,  say  this 
evening.  Yours,  &c.,  J.  W.  W." 

It  does  not  appear  that  any  price  was  spoken  of  between 
Russell  and  Colonel  WooUey,  who  peremptorily  refused  to 
purchase ;  nor  is  any  sum  of  money  mentioned  in  this  letter 
of  Wing ;  but,  bearing  in  mind  Russell's  necessity  to  have 
92,000  in  cash,  the  offer  to  take  one  sixth  cash,  and  the  bal- 
ance in  one,  two,  three,  four,  and  five  annual  instalments, 
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indicates  that  Russell  then  expected  ahout  fl2,000  for  the 
property,  and  had  that  sum  in  view  as  the  price,  when  these 
terms  were  proposed.    This  offer  to  sell  differs  so  widely  from 
the  terms  of  the  written  memorandum,  that  it  certainly  does 
not  aid  in  showing  that  the  actual  transaction  was  a  sale. 
Peter  Wood  testifies  that  he  heard  a  conversation  between 
James  Southard  and  Colonel  Russell,  about  the  transfer  of 
the  farm  from  Russell  to  Southard,  in  which  Mr.  Southard 
proposed  to  advance  money  to  Russell  upon  the  farm ;  that 
Russell  told  Southard  about  what  he  had  paid  for  the  farm, 
918,000  or  914,000,  and  that  he  should  consider  it  a  sacrifice 
at  910,000 ;   but  no  proposal  was  made  to  give,  or  take,  any 
price  for  the  farm.    That  some  time  after.  Southard  told  him 
he  had  advanced  Russell  between  94,000  and  95,000  on  the 
place,  but  that,  in  case  he  owned  the  place,  it  would  cost  him 
910,000.    The  general  character  of  this  witness  for  truth  and 
veracity  is  attacked  by  the  defendants,  and  supported  by  the 
plaintiff.    His  credibility  finds  support  in  the  consistency  of 
his  statements  with  the  prominent  facts  proved  in  the  case. 
This  is  all  the  proof  touching  the   negotiations  which  led 
to    the     contract;    but    there    is    some    evidence    bearing 
«^c^-|  *directly  on  the  real   understanding  of  the  parties. 
^  Doctor  Johnston  was  the  subscribing  witness  to  the 
written   memorandum.    He  testifies  that   ^^  James  Southard 
and  Gilbert  C.  Russell,  I  think  on  the  same  day,  presented 
the  agreement,  and  asked  me  to  witness  the  same,  which  I  did. 
My  understanding  of  the  contract  was  both  from  Southard 
and  Russell,  and  my  distinct  impression  is,  that  Russell  was 
to  pay  the  money  in  four  months,  and  take  back  the  farm." 
The  intelligence  and  accuracy,  as  well  as  the  fairness  of  this 
witness,  are  not  controverted ;  and  if  he  is  believed,  the  trans- 
action was  a  loan  of  money,  upon  the  security  of  his  farm. 
It  is  the  opinion  of  the  court  that  such  was  the  real  transao- 
tion.    The  amount  and  nature  of  what  was  advanced,  com- 
pared with  the  value  of  the  farm,  the  testimony  of  Wood  as 
to  the  offer  of  Southard  to  make  an  advance  of  money  on  the 
farm,  and  his  subseqent  declaration  that  he  had  done  so,  and 
the  information  given  by  both   parties  to  Doctor  Johnston, 
that  Russell  was  to  pay  the  money  at  the  end  of  four  months, 
present  a  case  of  a  loan  on  security,  and  are  not  overcome  by 
the  answer  of  Southard  and  the  written  memorandum. 

It  is  true,  Daniel  R.  Southard,  answering,  as  he  declares, 
from  personal  knowledge,  sets  out,  with  great  minuteness,  a 
case  of  an  absolute  and  unconditional  sale ;  the  written  con- 
tract by  his  brother  to  reconvey  being,  as  he  says,  a  mere  gra- 
tuity conferred  on  Russell  the  next  day,  or  the  next  but  one* 
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after  this  absolute  sale  and  conveyance  had  been  fully  com- 
pleted. But  this  account  of  the  transaction  is  so  completely 
overthrown  by  the  proofs,  that  it  was  properly  abandoned  by 
the  defendant's  counsel,  as  not  maintainable.  We  entertain 
grave  doubts  whether,  after  relying  on  an  absolute  sale  in  his 
answer,  it  is  open  to  him  to  set  up  in  defense  a  conditional 
sale;  but  it  cannot  be  doubted,  that  the  least  effect  justly 
attributable  to  such  a  departure  from  the  facts,  is  to  deprive 
his  answer  of  all  weight,  as  evidence,  on  this  part  of  the  case. 

In  respect  to  the  written  memorandum,  it  was  clearly  in- 
tended to  manifest  a  conditional  sale.  Very  uncommon  pains 
are  taken  to  do  this.  Indeed,  so  much  anxiety  is  manifested 
on  this  point,  as  to  make  it  apparent  that  the  draftsman  con- 
sidered he  had  a  somewhat  difficult  task  to  perform.  But  it 
:9  not  to  be  forgotten,  that  the  same  language  which  truly 
dti  tcribes  a  real  sale,  may  also  be  employed  to  cut  off  the  right 
of  1 3demption,  in  case  of  a  loan  on  security ;  that  it  is  the 
duty  of  the  court  to  watch  vigilantly  these  exercises  of  skill, 
lest  thsy  should  be  effectual  to  accomplish  what  equity  for- 
bids ;  and  that,  in  doubtful  cases,  the  court  leans  to  the  con- 
clusion that  the  reality  was  a  mortgage,  and  not  a  sale. 
Conway  V.  Alexander^  7  Cranch,  218;  *fflagg  v.  Mann^  r*1/>Q 
2  Sumn.,  688 ;  Secrest  v.  Turner,  2  J.  J.  Marsh.  (Ky.),  L  ^^^ 
471;  Edrirhffton  v.  Harper,  8  Id.,  864;  Crane  v.  BonneU^ 
1  Green  (N.  J.)  Ch.,  264;  Bobertson  v.  Campbell,  2  Gall. 
(Va.),  421 ;  PaindexUr  v.  Mc  Cannon,  1  Dev.  (N.  C.)  Eq.,  878. 

It  is  true,  Russell  must  have  given  his  assent  to  this  form 
of  the  memorandum ;  but  the  distress  for  money  under  which 
he  then  was,  places  him  in  the  same  condition  as  other  bor- 
rowers, in  numerous  cases  reported  in  the  books,  who  have 
submitted  to  the  dictation  of  the  lender  under  the  pressure  of 
their  wants ;  and  a  court  of  equity  does  not  consider  a  consent, 
thus  obtained,  to  be  sufficient  to  fix  the  rights  of  the  parties. 
'*  Necessitous  men,''  says  the  Lord  Chancellor,  in  Vernon  v. 
Bethell,  2  Eden,  118,  ^^  are  not,  truly  speaking,  free  men ;  but, 
to  answer  a  present  emergencv,  will  submit  to  any  terms  that 
the  crafty  may  impose  upon  them." 

The  memorandum  does  not  contain  any  promise  by  Russell 
to  repay  the  money,  and  no  personal  security  was  taken ;  but 
it  is  settled  that  this  circumstance  does  not  make  the  convey- 
ance less  effectual  as  a  mortgage.  Fhyer  v.  Lawngton^  1  P. 
Wms„  268 ;  LawUy  v.  Hooper,  8  Atk.,  278 ;  SeoU  v.  Fidde, 
7  Watts.  (Pa.),  860 ;  Flagg  v.  Mann,  2  Sumn.,  688 ;  Aneatter 
V.  Mayer,  1  Bro.  C.  C.,  464.  And  consequently  it  is  not  only 
entirely  consistent  with  the  conclusion  that  a  mortgage  was 
intended,  but  in  a  case  where  it  was  the  design  of  one  of  the 
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partito  to  clothe  the  transaction  with  the  formft  of  a  sale,  in 
order  to  cat  off  the  right  of  redemption,  it  is  not  to-  be 
expected  that  the  partj  woald,  by  taking  personal  security, 
emctually  defeat  his  own  attempt  to  avoid  the  appearance  of 
a  loan. 

It  has  been  made  a  question,  indeed,  whether  the  absence  of 
the  personal  liability  of  the  grantor  to  repay  the  money,  be  a 
conetusive  test  to  determine  whether  the  conveyance  was  a 
mortgage.  In  Brown  v.  Dewef/y  1  Sandf.  (N.  Y.),  Ch.  57,  the 
cases  are  reviewed  and  the  result  arrived  at,  that  it  is  not  con- 
clusive. It  has  also  been  maintained  that  the  proviso  or 
condition,  if  not  restrained  by  words  showing  that  the  grantor 
had  an  option  to  pay  or  not,  might  constitute  the  erantee  a 
creditor.  Aneaster  v.  Maver^  1  Bro.  C.  C,  464;  2  Greenl. 
Cruise,  82  n,  8.  But  we  do  not  think  it  necessary  to  deter- 
mine either  of  these  questions;  because  we  are  of  opinion 
that  in  this  case  there  is  sufficient  evidence  that  the  rela- 
tion of  debtor  and  creditor  was  actually  created,  and  that  the 
written  memorandum  ascertains  the  amount  of  the  debt, 
though  it  contains  no  promise  to  pay  it.  In  such  a  case  it  is 
settled  that  an  action  of  assumpsit  will  lie.  TiUim  v.  War- 
wiek  &(U-Light  Oo.y  4  Barn.  &  C,  968 ;  Tate9  v.  Antony  4  Ad. 
&  El.  N.  S.,  182 ;  BumeU  v.  Lynek,  5  Bam.  &  C,  689 ;  Elder 
V.  Eause,  16  Wend.  (N.  Y.),  218. 

*1681  ^i^^^^®  reliance  was  placed  on  the  fetcts,  that  in 
-I  August,  1880,  the  plaintiff  wrote  a  letter  to  his  wife 
requesting  her  to  release  her  dower,  and  that,  in  October, 
1880,  Russell  surrendered  the  written  memorandum,  under 
circumstances  which  will  be  presently  stated.  It  is  urged  that 
these  acts  show  he  understood  the  original  transaction  was  not 
a  mortgf^.  But  the  utmost  effect  justly  attributable  to 
these  acts  is,  that  Russell  thought  he  then  had  no  further 
claim  to  the  property,  and  this  belief  may  as  well  have  arisen 
from  the  terms  of  the  memorandum,  as  from  his  knowledge 
that  a  sale  was  intended.  In  our  judgment,  however,  these 
acts,  taken  in  connection  with  other  facts  proved,  do  not  tend 
to  support  the  defendants'  case.  Russell  had,  by  his  written 
contract  to  procure  the  release  of  his  wife's  dower,  subjected 
himself  to  pay  liquidated  damages  to  the  extent  of  three  thou- 
sand dollars ;  and  he  might  desire  to  escape  from  this  liability 
by  having  his  wife  release  her  right,  even  if  he  then  believed 
he  had  a  right  to  redeem  and  expected  to  redeem;  for  in  that 
event,  such  release  could  do  neither  him  nor  his  wife  any 
harm.  But,  on  the  other  hand,  if  he  then  thought  he  bad  no 
anch  right,  it  would  be  a  balancing  of  disadvantages  to  hav9 
such  a  release  made,  and  the  question  would  be,  whether  the 
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right  of  dower  was  more  important  than  the  liaUlity  to  dam- 
ages. And,  as  to  the  surrender  of  the  written  memorandum 
in  October  following,  it  appears,  from  the  testimony  of  Colonel 
WooUey,  that  Russell,  even  after  this  surrender,  thought  he 
had  a  just  right  of  redemption,  though  he  undoubtedly  be- 
lieved that  it  was  greatly  embarrassed,  if  not  lost,  by  his 
failure  to  pay  on  the  stipulated  day  and  by  his  relinquishment 
of  the  written  memorandum. 

The  conclusion  at  which  we  have  arrived  on  this  part  of  the 
case  is,  that  the  transaction  was,  in  substance,  a  loan  of  money 
upon  the  security  of  the  farm,  and  being  so,  a  court  of  equity 
is  bound  to  look  through  the  forms  in  which  the  contrivance 
of  the  lender  has  enveloped  it,  and  declare  the  conveyance  of 
the  land  to  be  a  mortgage. 

Being  of  opinion  that  this  was  in  its  origin  a  mortgage,  the 
next  inquiry  is,  whether  the  right  of  redemption  has  been 
extinguished.  In  October,  1880,  Russell  was  temporarily  in 
Louisville,  and  while  there,  called  on  Southard,  and  informed 
him  there  was  a  mistake  of  one  hundred  dollars  in  the  com- 
putation of  the  amount  due  on  the  claims  assigned  to  him. 
Southard  insisted  it  was  the  mistake  of  W.  Pope,  who,  he  said, 
was  Russell's  agent,  and  that  he.  Southard,  was  not  liable  to 
make  it  good.  He  also  set  up  a  claim  that  he  had  a  right  to 
redeem,  or,  as  D.  R.  Southard  says,  repurchase  the  farm. 
This,  also.  Southard  denied.  It  does  not  appear,  from  any 
proofs,  what  further  negotiations,  if  any,  took  place  between 
the  parties ;  but  *the  result  was,  that,  on  the  payment  r^^^  p'^ 
by  Southard  of  one  hundred  dollars,  Russell  wrote  and  '- 
signed  the  following  receipt  on  the  back  of  the  written  memo- 
randum, which  he  surrendered  to  Southard : 

^^  Received,  6th  Oct.,  1880,  of  James  Southard,  by  the  hand 
of  Daniel  Southard,  one  hundred  dollars,  which  makes  the  two 
debts  of  Brown  and  Johnston,  with  the  $2000,  amount  to  the 
sum  of  $4929.81^  ;  and  nothing  but  the  act  of  God  shall  pre- 
vent the  relinquishment  of  dower  of  Mrs.  Russell  being  depos^ 
ited  in  the  Clerk's  office  by  the  1st  of  January  next.  This  is 
in  full  of  all  demands  upon  J.  Southard. 

(Signed)  Gu^bsbt  C.  Russell."  [Seal.] 

A  mortgagee  in  possession  may  take  a  release  of  the  equity 
oi  redemption.  Jaicks  v.  Coakf  4  Dow,  P.  C,  6;  Eicks  v. 
HiakM  et  al.,  2  Gill  &  J.  (Md.),  86.  But  such  a  transaction  is 
to  be  scrutinized,  to  see  whether  any  undue  advantage  has 
been  taken  of  the  mortgagor.  Especially  is  this  necessary 
when  the  mortgagee,  in  the   inception  and  throughout  the 
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whole  conduct  of  the  business,  has  shown  himself  ready  and 
skilful  to  take  advantage  of  the  necessities  of  the  borrower. 
Strong  language  is  used  in  some  of  the  cases  on  this  subject. 
It  was  declared  by  Lord  Redesdale  in  Webb  v.  Harke^  2  Sch. 
&  L.,  678,  that  ^'  courts  view  transactions  of  that  sort  be- 
tween mortgagor  and  mortgagee  with  considerable  jealousy, 
and  will  set  aside  sales  of  the  equity  of  redemption,  where, 
by  the  influence  of  his  incumbrance,  the  mortgagee  has  pur- 
chased for  less  than  others  would  have  given.  And  Chan- 
cellor Kent,  in  Holdridge  v.  Oilleapte^  2  Johns.  (N.  T.),  Ch., 
84,  says,  ^^  the  fairness  and  the  value  must  distinctly  appear.'* 
Wrixan  v.  Oolter^  1  Ridg.,  295 ;  St.  John  v.  Ihimer^  2  Vern., 
418.  But  strong  expressions,  used  with  reference  to  the  par- 
ticular &cts  under  consideration,  however  often  repeated  by 
subsequent  writers,  cannot  safely  be  taken  as  fixing  an  ab- 
stract rule.  We  think  that,  inasmuch  as  the  mortgagee  in 
possession  may  exercise  an  undue  influence  over  the  mort- 
gagor, especially,  if  the  latter  be .  in  needy  circumstances,  the 
purchase  by  the  former  of  the  equity  of  redemption,  is  to  be 
carefully  scrutinized,  when  fraud  is  charged ;  and  that  only 
constructive  fraud,  or  an  unconscientious  advantage  which 
ought  not  to  be  retained,  need  be  shown,  to  avoid  such  a  pur- 
chase. But  we  are  unwilling  to  lay  down  a  rule  which  would 
be  likely  to  prevent  any  prudent  mortgagee  in  possession, 
however  fair  his  intentions  may  be,  from  purchasing  the  prop- 
erty, by  making  the  validity  of  the  purchase  depend  on  his 
ability  afterwards  to  show  that  he  paid  for  the  property,  all 

*1  'I'il  *^**  ^^y^  ^^®  would  have  been  willing  to  give.    *  We  do 
-I  not  deem  it  for  the  benefit  of  mortgagors  that  such  a 
rule  should  exist. 

In  this  case  it  is  unnecessary  to  rely  on  such  a  rule.  For  by 
his  own  showing,  in  his  answer,  it  is  clear  that  Daniel  R. 
Southard,  as  the  agent  of  his  brother,  either  paid  no  considera- 
tion whatever  for  the  extinguishment  of  the  equity,  or  at  the 
utmost  only  one  hundred  dollars.  We  think  nothing  was  paid 
for  it ;  and  that  the  surrender  of  this  right,  claimed  oy  Russell 
and  denied  by  Southard,  was  insisted  on  as  a  condition  for 
the  correction  of  an  actual  mistake,  which  Southard  was  justly 
obliged  to  correct,  without  any  condition:  and  we  do  not 
hesitate  to  declare,  that  a  release  of  this  equity,  obtained  by 
the  mortgagee  in  possession,  under  a  denial  by  him  of  the 
existence  of  the  right  to  redeem,  for  no  consideration  at  all,  or 
as  a  condition  for  the  correction  of  a  mistake  which  in  equity 
he  was  bound  to  correct,  the  written  defeasance  having  been 
purposely  so  prepared  as  apparently  to  out  off  the  right  of 
164 


DECEMBER  TERM,   1861.  15A 

Russell  V.  Southard  et  al. 

redemption  prior  to  the  time  when  the  equity  was  released, 
cannot  stand  in  a  court  of  equity. 

Indeed,  if  it  were  not  for  Russell's  subsequent  acquiescence, 
of  which  we  shall  speak  hereafter,  the  question  would  not 
admit  of  a  moment's  doubt.  Though  this  acquiescence  is  Hot 
without  effect  upon  the  complainant's  rights,  as  will  presently 
be  seen,  yet  we  do  not  think,  that  under  the  special  circum- 
stances, it  ought  to  operate  as  a  bar,  to  prevent  redemption. 
The  absence  of  all  valuable  consideration  for  the  surrender  of 
the  equity,  and  the  circumstances  of  distress  under  which  it 
was  made,  and  which,  so  far  as  appears,  continued  to  exist 
down  to  the  filing  of  the  bill,  coupled  with  the  conviction, 
which  we  think  Russell  mistakenly  entertained,  that  his  rights 
were  probably  destroyed,  must  prevent  us  from  allowing  the 
lapse  of  time  to  be  a  positive  bar. 

The  inquiry  then  arises,  on  what  terms  is  the  redemption  to 
be  decreed. 

An  account  of  the  rents  and  profits  is  ordinarily  an  incident 
to  a  decree  for  redemption  against  a  mortgagee  in  possession. 
But  it  is  not  an  inseparable  incident.  This  right  to  an 
account  may  be  extinguished  by  a  release,  or  an  accord  and 
satisfaction,  or  it  may  be  barred  by  such  neglect  of  the  mort- 
gagor to  assert  his  claim,  as  renders  it  unfair  for  him  to  insist 
on  an  account  extending  over  the  whole  period  of  possession, 
and  unjust  towards  the  mortgagee  to  order  such  an  account. 
A  mortgagee  in  possession  is.  deemed  by  a  court  of  equity  a 
trustee ;  but  there  is  no  other  than  a  constructive  trust,  raised 
by  implication,  for  the  purpose  of  a  remedy,  to  prevent  injus- 
tice ;  Kane  v.  Bloodgood^  7  Johns.  (N.  Y.),  Ch.,  Ill ;  and  it 
would  be  contrary  to  the  fundamental  principles  of  equity,  to 
imply  a  trust,  the  execution  of  *which  might  worfe  r«ir^ 
injustice.  And  accordingly  it  will  be  found,  that  in  ^ 
such  cases,  courts  of  equity  have  refused  to  order  accounts 
against  qucm  trustees. 

Thus,  in  Downer  v.  Forteseue^  8  Atk.,  130,  Lord  Hardwicke, 
speaking  of  the  case  of  an  heir  in  possession  under  a  legal 
title,  which  he  is  obliged  by  a  decree  to  surrender  to  one 
having  an  equitable  title,  says,  the  court  will  order  an  account 
from  the  time  the  title  accrued,  unless  upon  special  circum- 
stances ;  as  ^^  when  there  hath  been  any  default,  or  laches,  in 
the  plaintiff,  in  not  asserting  his  title  sooner,  but  he  has  lain 
by,  there  the  court  has  often  thought  fit  to  restrain  it  to  the 
filing  of  the  bill."  So  in  Pettiward  v.  Preacott^  7  Ves.,  641,  a 
case  of  constructive  trust,  Sir  William  Grant  restrained  the 
account  of  the  rents  and  profits  to  the  time  of  filing  the  bill, 
on  account  of  the  lapse  of  nearly  twenty  years ;  and  similar 
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cases  may  be  found  referred  to  in  Drumm<md  v.  The  Duke  of 
St.  Atbaris^  5  Yes.,  438,  and  note  8  to  page  889;  and  in 
Roosevelt  v.  Post^  1  Edw.  (N.  T.)>  579.  Indeed  in  Acherly  v. 
Ro^^  5  Yes.,  565,  where  there  was  a  trust  created  of  a  term,  for 
the  purpose  of  raising  a  sum  of  money,  and  the  cestui  que  trust 
had  been  long  in  possession  without  objection.  Lord  Chancellor 
Loughborough  refused  even  to  carry  the  account  back  to  the 
filing  of  the  bill,  upon  the  special  circumstances  of  that  case. 
This  court,  in  Green  v.  Biddle^  8  Wheat.,  78,  gave  its  sanction 
to  the  rule  as  laid  down  by  Lord  Hardwicke,  and  declared  it 
to  be  fully  supported  by  the  authorities. 

This  bill  was  filed  after  the  lapse  of  nineteen  years  and 
eight  months  from  the  time  the  loan  became  payable.  James 
Southard,  the  original  mortgagee,  had  then  been  dead  many 
years.  More  than  sixteen  years  had  elapsed  since  the  defea- 
sance was  surrendered ;  and  though  we  are  satisfied  Russell 
was  under  great  embarrassments,  and  though  we  are  of  opinion 
he  himself  believed  his  right  to  redeem  was  probably  extin- 
guished by  the  terms  of  the  defeasance,  and  its  surrender,  yet 
his  neglect  to  look  into  and  assert  his  rights,  must  not  be 
allowed  to  subject  the  defendants  to  the  risk  of  injustice.  The 
defendants,  and  James  Southard,  have  treated  the  property  as 
their  own,  and  have  improved  its  condition.  There  is  no 
suggestion  of  waste  in  the  bill.  The  value  of  the  land  has 
greatly  appreciated,  from  the  growth  oi  the  neighboring  city ; 
and  though  we  think  James  Southard  designed  to  take  an 
unconscientious  advantage  of  Russell,  and  that  the  defendant, 
D.  R.  Southard,  obtained  the  surrender  of  the  defeasance, 
under  such  circumstances  as  rendered  it  constructively  fraud- 
ulent, yet  neither  of  them  appears  to  have  concealed  any  facts 
from  Russell,  or  to  have  done  anything  to  prevent  him  from 
exhibiting  his  real  case  to  counsel.  To  such  a  case,  the 
language  of  the  Yice-Chancellor,  in  Baufes  v.  JEast  London 

*1671  *  ^  ^-  ^^•'  ^  Madd.,  884,  exactly  applies.  "  The  plain- 
-I  tiff  ought  to  have  looked  into  his  rights ;  and  as  by  his 
negligence  to  obtain  information  concerning  them  and  to  assert 
them,  the  lessees  may  have  been  led  to  expenditure  on  the 
premises,  the  benefits  of  which  they  will  lose,  I  shall  not  direct 
an  account  beyond  the  filing  of  the  bill."  To  this  extent  his 
acquiescence  must  be  taken  to  have  concluded  his  right,  and 
we  shall  direct  that  the  account  of  the  interest  due  upon  the 
money  loaned,  and  of  the  rents  and  profits  of  the  farm,  com- 
mence at  the  date  of  the  filing  of  the  bill. 

We  can  perceive  no  ground  for  charging  Southard  with  the 
money  received  from  trie  insurance  company,  on  account  of 
the  destruction  of  the  house.     He  was  in  possession,  claiming 
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to  be  the  absolute  owner  of  the  ferm  and  its  appurtefaatacfes. 
He  obtained  the  policy  to  cover  his  interest,  and  paid  the 
premium.  If  there  were  any  equities  against  him  arising  Out 
of  the  receipt  of  this  money,  they  would  be  in  favor  of  thiB 
underwriters,  and  not  of  the  mortgaTOr.  Carpenter  v.  Pravir 
dence  Washirigton  Ins,  Oo,y  16  Pet.,  501. 

It  remains  only  to  advert  to  the  cases  of  the  defendahts, 
who  claim  as  purchasers  under  D.  R.  Southard.  The  qn^ 
tions  arising  therein  were  not  argued  by  counsel,  and  updn 
looking  into  that  part  of  the  record,  we  find  some  of  them  hot 
capable  of  being  fully  settled  upon  the  facts  therein  disclosed. 

It  was  probably  understood  by  counsel,  that  these  questions 
would  remain  for  consideration,  in  the  court  below,  if  the  case 
should  be  remanded. 

Samuel  D.  Tompkins  claims  to  have  been  a  purchaser  for 
valuable  consideration  of  thirty  acres  of  this  land,  and  to 
have  received  a  deed  of  conveyance  thereof,  and  paid  a  pail;  of 
the  consideration-money  without  notice  of  Russell's  titlfe,  a<id 
before  the  institution  of  this  suit.  He  also  claims  to  have 
made  permanent  and  valuable  improvement's  on  the  land  pur- 
chased by  him,  but  whether  before  or  since  the  institution  of 
this  suit  does  not  appear.  William  H.  Pope,  as  the  executor 
and  trustee  of  his  father,  William  Pope,  claims  that  his  father, 
in  his  lifetime,  purchased  at  a  sale  on  four  executions  against 
Southard  another  part  of  these  lands,  and  that  Southard 
omitted  to  redeem  the  land  by  paying  what  was  due  on  three 
of  the  executions,  and  a  suit  is  shown  by  the  record  to  1t>e 
pending  in  the  Court  of  Appeals  of  Kentucky,  whetein  Ru»- 
sel's  right  to  redeem  is  in  contestation. 

Matilda  Burks,  the  widow  of  James  Burks,  deceased,  and 
John  Burks,  one  of  the  sons  of  James,  and  William  L.  T%6<ni>- 
Bon,  as  guardian  of  other  children  of  James,  and  James  Oum- 
rie,  assignee  of  J.  R.  Trunstall,  the  husband  of  a  danghtet  of 
James,  *claim  a  lien  on  these  lands  by  virtue  of  a  mort-  rAico 

§age  thereof  executed  by  Daniel  K.  Southard,  anetd  ^ 
outhard  insists  that  Guthrie  has  been  paid ;  it  is  not  ascer- 
tained whether  the  debts  intended  to  oe  secured  dn  Ib&se 
lands,  are  or  are  not,  fully  secured  upon  other  la*nds  of  DaHtdl 
R.  Southard,  which  are  embraced  in  the  dame  mortgage.  In 
this  posture  of  the  cause,  it  is  not  practicable  lor  the  cotirt  to 
pass  finally  upon  the  rights  of  these  parties ;  and  the  cause 
will  therefore  be  remanded,  without  deciding  "upon  the  exis- 
tence or  extent  of  the  right  of  either  of  them  as  a  purchaser. 

AdeOree  is  to  be  entered,  reversing  the  decree  of  the  court 
below,  with  costs,  declaring  that  the  conveyance  from  titrsdell, 
the  complainant,  to  James  Southard,  was  a  mottgage,  and  l^at 
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Rnssell  is  entitled  to  redeem  the  same,  and  remanding  the 
cause  to  the  Circuit  Court,  with  directions  to  proceed  therein 
in  conformity  with  the  opinion  of  this  court  and  as  the  princi- 
ples of  equity  shall  require/ 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  court  that  the  con- 
veyance by  Gilbert  C.  Russell,  the  complainant,  to  James 
Southard,  and  dated  the  24th  day  of  September,  1827,  as  set 
out  in  the  transcript  of  the  record,  was  a  mortgage,  and  that 
said  Russell  is  entitled  to  redeem  the  same.  Wherefore,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court 
for  further  proceedings  to  be  had  therein,  in  conformity  to  the 
opinion  of  this  court  and  as  to  law  and  justice  may  appertain. 

After  the  opinion  of  the  court  was  pronounced,  a  motion 
was  made  on  behalf  of  the  appellees  for  a  rehearing,  and  to 
remand  the  cause  to  the  Circuit  Court  for  further  preparation 
and  proof,  upon  the  ground  that  new  and  material  evidence 
had  been  discovered  since  the  case  was  heard  and  decided  in 
that  court. 

Sundry  affidavits  were  filed,  showing  the  nature  of  the  evi- 
dence which  was  said  to  have  been  discovered. 

The  opinion  of  the  court  upon  this  motion  was  delivered  by 
Mr.  Chief  Justice  TANEY. 

The  decree  of  the  Circuit  Court,  in  this  case,  was  reversed 
during  the  present  term,  and  a  decree  entered  in  favor  of  the 
*1691  ^PP^^^^'^^*  *-^  motion  is  now  made  in  behalf  of  Daniel 
-I  R.  Southard,  one  of  the  appellees,  to  set  aside  the 
decree  in  this  court,  and  to  remand  the  case  to  the  Circuit 
Court  for  further  preparation  and  proof,  upon  the  ground  that 
new  and  material  evidence  has  been  discovered  since  the  case 
was  heard  and  decided  in  that  court.  In  support  of  this 
motion  affidavits  have  been  filed  stating  the  evidence  newly 
discovered,  and  that  it  was  unknown  to  him  when  the  case 
was  heard  in  the  court  below. 

It  is  very  clear  that  affidavits  of  newly-discovered  testimony 
cannot  be  received  for  such  a  purpose.  This  court  must  affirm 
or  reverse  upon  the  case  as  it  appears  in  the  record.  We 
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cannot  look  out  of  it,  for  testimony  to  influence  the  judgment 
of  this  court  sitting  as  an  appellate  tribunal.  And,  according 
to  the  practice  of  the  court  of  chancery  from  its  earliest  his- 
tory to  the  present  time,  no  paper  not  before  the  court  below 
can  be  read  on  the  hearing  of  an  appeal.  Uden  v.  ^arl  Butey 
1  Bro.  P.  C,  465 ;  8  Id.,  646 ;  StudwM  v.  Palmer,  6  Paige 
(N.  Y.),  166. 

Indeed,  if  the  established  chancery  practice  had  been  othei> 
wise,  the  act  of  Congress  of  March  8d,  1808,  expressly  pro- 
hibits the  introduction  of  new  evidence,  in  this  court,  on  the 
hearing  of  an  appeal  from  a  circuit  court,  except  in  admiralty 
and  prize  causes. 

The  motion  is  therefore  overruled. 


Moses  B.  Ives  Plaintiff  in  bbbob,  v.  The  Merchants 

Bank  of  Boston. 

The  surety  for  the  appellants  from  a  decree  In  admiralty  gave  hond  to  pay  aU 
costs  and  damages  which  might  be  adjudged  by  this  court. 

This  court  having  afiflrmed  the  decree  of  the  Circuit  Court  with  costs  and  six 
per  cent,  damages,  judgment  was  entered  upon  the  receipt  of  the  mandate 
by  the  Circuit  Court,  for  the  amount  of  the  original  judgment  together  with 
the  amount  of  costs  and  damages  calcidated  up  to  that  day  ;  and  execution 
was  awarded. 

Under  this  execution,  the  vessel,  which  had  been  attached  under  the  libel, 
was  sold  for  less  than  this  aggregate  amount. 

The  surety  is  not  entitled  to  have  a  relative  proportion  of  the  proceeds  of  sale 
applied  to  the  reduction  of  his  bond,  but  is  responsible  upon  it  to  the  entire 
amount. 

By  the  26th  section  of  the  Judiciary  Act,  the  courts  have  power  to  assess 
damages  upon  bonds,  Ac,  and  to  render  judgment  for  so  much  as  is  due 
accormnff  to  equity,  in  cases  of  default  or  confession  or  demurrer.  This 
section  does  not  apply  to  a  case  heard  on  agreed  facts. 

But  then  when  the  case  heard  on  agreed  facts  was  the  case  of  an  appeal-bond, 
it  was  proper  for  the  court  to  give  judgment  for  the  penalty  of  the  bond 
(being  less  than  the  judgment  under  the  mandate)  and  allow  interest  from 
the  date  of  the  institution  of  the  suit,  although  the  amoimt  to  be  paid  in 
this  way  would  exceed  the  penalty  of  the  bond.^ 


•This  case 
the  Circuit  Court 
of  Rhode  Island. 


was  brought  up,  by  writ  of  error,  from  T«^/»iv 
urt  of  the  United  States  for  the  District  ^  ^^^ 


^  In  an  action  on  a  bond  the  judg-  PXeoMmt  v.  Bprigg,  1  McLean,  178 ; 

ment  can  in  no  case  exceed  the  amount  Lawrence   v.    Uniitl   Statee,  2  Id., 

of   the  penalty,  with  interest  added  681:  Ooldhawk  v.  DuanCt  2  Wash, 

from  the  time  of  the  breach.     United  C.  0.,  828  ;  The  Tf  cnato,  6  Otto,  617, 

States  V.  Arnold,  1  Gall.,  848.    See  618 ;    WaUaee   v.    Wilder,    18   Fed. 

also    Uwtted   States  v.    BicketU,    2  Bc^.,  716. 
Cranch  C.  C,  558 ;  Bank  qf  M<nmt 
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It  was  a  oonseqnence  of  the  case  of  the  New  Jer9ey  Steam 
Navigatitm  Company  v.  The  Merchants  Bank  of  Boston^  decided 
by  this  court  at  December  term,  1847,  and  reported  in  6 
How.,  844. 

The  Merchants  Bank  of  Boston  were  the  plaintifiEs  in  the 
Circuit  Court,  and  the  cause  of  action  is  thus  stated  in  the 
brief  of  the  counsel  for  the  plaintiff  in  error  in  this  court. 
There  was  a  special  declaration  in  the  Circuit  Court,  to  which 
the  defendant  demurred : — 

The  facts  set  forth  in  the  declaration  and  admitted  by  the 
demurrer,  upon  which  tiie  questions  here  presented  arise,  are 
shortly  these. 

The  suit  in  admiralty — New  Jereey  Steam  Navigation  Com- 
pany^ Appellant  and  Lihellee  v.  The  Merchants  Bank  of  Boston^ 
Libellant  and  Appellee^  lately  decided  by  the  Supreme  Court 
of  the  United  States,  and  commonly  called  the  Lexington 
case,  was  commenced  in  the  District  Court  of  the  District  of 
Rhode  Island,  by  attachment  of  the  steamer  Massachusetts, 
then  belonging  to  the  Navigation  Company.  The  suit  coming 
by  appeal  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  a  decree  therein  was  rendered 
against  the  Navigation  Company  at  the  November  Term, 
1843;  whereupon  an  appeal  was  taken  by  the  company  to 
the  Supreme  Court  of  the  United  States,  and  Moses  B.  Ives, 
the  plaintiff  in  error,  entered  into  appeal-bond,  as  surety  for 
the  company,  of  which  he  was  a  member,  in  the  penal  sum  of 
$2500,  with  the  following  condition : 

*'  Now,  therefore,  if  the  said  New  Jersey  Steam  Navigation 
Company  shall  prosecute  their  said  appeal  before  the  said 
Supreme  Court  of  the  United  States  with  effect,  and  shall  well 
and  truly  pay  all  such  costs  and  damages  as  shall  be  adjudged 
for  them  to  pay  by  said  Supreme  Court,  or  by  said  Circuit 
Court  by  reason  of  said  appeal,  then  the  before-written  obliga- 
tion to  be  void  and  of  no  effect,  otherwise  it  shall  remain  in 
full  force  and  effect." 

The  suit  terminated  in  the  Supreme  Court  in  a  decree  in 
favor  of  the  libellant  and  appellee,  and  execution  finally 
issued  against  the  Navigation  Company  for  the  sum  of 
$28,802.26  debt,  and  costs  taxed  at  $680.60,  which,  togethei 
with  the  sum  of  75  cents  for  the  execution,  made  the  whole 
amount  of  the  execution  $28,988.51,  the  debt  drawing  interest 
from  the  19th  day  of  June,  1848. 

Of  the  debt,  so  called,  embraced  in  the  above  execution,  the 

sum  of  $6,228.78,  consisted  of  the  costs  and  damages  of  the 

*1611  *^PP®^^  decreed  by  the  Supreme  Court,  that  is  to  say, 

^  $6078.26  of  it  was  interest  on  the  amount  deoreed. 
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accruing  during  the  pendency  of  the  appeal,  given  by  way  of 
damages  of  the  appeal,  and  the  balance  $150,52  were  the 
costs  of  the  appeal.  This  sum,  $6228.78,  drawing  interest  from 
the  19th  day  of  June,  1848,  is  the  sum  for  which  Mr.  Iyob 
would  have  been  liable,  to  the  extent  of  the  penalty  of  the 
appeal-bond,  had  the  execution  remained  wholly  unsatisfied. 
But  the  above  execution  was  levied  by  the  marshal  upon  the 
steamer  Massachusetts,  attached  as  aforesaid  on  the  original 
process  in  the  suit,  and  on  the  26th  day  of  July,  1848,  the 
Massachusetts  was  sold  by  the  marshal  under  the  levy  for  the 
sum  of  $25,000,  and,  deducting  therefrom  the  sum  of  $888.88, 
the  marshal's  fees  and  expenses,  the  sum  of  $24,116.62  was 
paid  over  by  the  marshal  to  the  Merchants  Bank,  and  the 
execution  thereupon  returned  satisfied  for  that  amount,  and 
unsatisfied  for  the  balance,  that  is  to  say,  between  four  and 
five  thousand  dollars  of  the  execution  remained  unpsud. 

The  present  action  is  an  action  by  the  Merchants  Bank 
against  Mr.  Ives,  the  surety  on  the  above  appeal-bond  to 
recover  the  costs  and  damages  of  appeal ;  and  the  plaintiff 
and  defendant  in  error  claimed,  below,  that  he  was  entitled  to 
apply  the  24,116.62,  net  proceeds  of  the  Massachusetts,  first  to 
that  portion  of  his  execution  not  protected  by  the  appeal-bond, 
and  was  compelled  to  apply  the  balance  only  to  that  portion 
of  the  execution  protected  by  the  appeal-bond,  treating  the 
sum  made  upon  the  execution  in  the  same  manner  as  if  it  had 
been  a  voluntary  payment  without  direction  by  the  payor,  in 
which  case  the  right  of  appropriation  remains  with  the  payee. 
To  this  result  the  learned  judge  who  tried  the  case  below,  for 
various  reasons  came,  and  rendered  judgment  againt  Mr.  Ives 
for  the  penalty  of  the  bond,  with  interest  from  the  day  of 
demand  by  action  brought. 

The  cause  was  argued  in  this  court  by  Mr,  Ames^  for  the 
plaintiff  in  error,  and  by  Mr.  Pitman^  upon  a  brief  of  TSUtng^ 
hast  f  Bradlee^  for  the  defendant  in  error. 

The  plaintiff  in  error  contended. 

1.  That,  under  the  facts  set  forth  in  the  declaration,  jiidg^ 
ment  should  not  have  been  rendered  against  him  for  a  greater 
sum,  at  the  most,  than  what  would  remain  due  of  the  costs 
and  damages  of  the  appeal,  after  deducting  therefrom  the 
amount  thereof  received  from  the  net  proceeds  of  the  Massa- 
chusetts, applied  pro  rata  to  every  poiiiion  of  the  execution, 
as  well  to  the  costs  and  damages  of  appeal  for  which  the 
plaintiff  in  error  was  liable  as  surety  for  the  Navigation  Oom- 
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pany,  as  to  that  portion  of  it  for  which  he  was  not  liable.  In 
•IfiSl  ^^^^^  words,  we  say  that  the  net  *amount  made  by  the 
J  levy  of  the  execution  paid  upwards  of  eighty  per  cent, 
of  the  amount  of  the  same.  Equally  apportioned  to  the  costs 
and  damages  of  appeal,  which  it  should  have  been,  it  paid 
upwards  of  eighty  per  cent,  of  them,  that  is  to  say,  about 
96000  of  them  ;  leaving  about  $1200  of  them  due  with  inter- 
est from  the  day  of  demand  by  action  brought,  for  which,  at 
the  most,  judgment  below  should  have  been  rendered  against 
us,  instead  of  for  the  whole  penalty  of  the  bond  with  interest. 

2.  That  so  far  from  the  law  permitting  the  defendant  in 
error  to  apply  the  amount  made  on  the  execution  exclusively 
to  the  portion  of  the  debt  not  secured  by  the  appeal-bond,  it 
will  itself  apply  it,  in  the  first  instance,  to  the  payment  of  the 
costs  and  damages  of  appeal  in  exoneration  of  the  surety  on 
the  bond. 

8.  That,  at  all  events,  judgment  should  not  have  been  ren- 
dered for  a  sum  exceeding  the  penalty  of  the  bond,  which  is 
the  utmost  extent  of  our  liability ;  the  judgment,  so  far  as 
interest  on  the  penalty  is  concerned,  being  erroneous. 

The  points  raised  by  the  counsel  for  the  defendant  in  error 
were  the  following : 

1.  That  the  plaintiff  in  error  upon  the  bond  in  this  suit  is  a 
substitute  for  the  New  Jersey  Steam  Navigation  Company, 
and  that  his  liabilities  are  the  same  as  those  of  the  company 
would  have  been,  had  the  bond  been  executed  by  them. 

2.  That  the  plaintiff  in  error  is,  at  all  events,  nothing  more 
than  a  surety  for  the  accommodation  of  the  company. 

8.  That,  in  either  light,  he  cannot  claim  a  discharge  from 
his  liability,  until  the  debt  to  the  Merchants  Bank  is  paid ; 
and  this,  1st,  upon  the  principle  illustrated  in  the  cases  1  Gill 
&  J.  (Md.),  846,  and  15  Conn.,  437.  See  also  Kyner  v. 
jSyn«r,  6  Watts  (Pa.),  222.  That  a  creditor  holding  a  security 
for  both  portions  of  his  debt,  and  a  surety  also  for  one  portion, 
may,  and  the  court  will,  so  apply  the  securities,  as  to  pay  the 
whole  debt.  The  surety  is  not  entitled  to  any  transfer  or 
appropriation  of  securities  for  his  benefit,  until  the  whole  debt 
is  paid.  2d,  "Upon  the  rule  of  the  civil  law  to  be  followed  in 
its  analogies  in  our  courts  of  equity,  which  makes  a  positive 
appropriation  of  any  payment  first  to  the  debt  upon  a  judicial 
demand,  and  not  first  to  the  interest  or  damages  allowed  for 
the  detention  of  such  a  debt.  8d,  Because  such  appropriation  is 
the  only  mode  by  which  the  purpose  of  the  court  in  requiring 
an  appeal-bond,  can  be  accomplished,  and  justice  done  between 
the  parties. 
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4.  We  sabmit  that  interest  on  the  penalty  of  a  bond  from 
the  date  of  the  writ  is  allowed  against  the  obligor  and  sureties 
on  a  bond  in  the  courts  of  the  United  States,  as  shown  by  the 
decisions  in  1  Paine  and  1  Gallison,  both  confirmed  in  the 
Supreme  Court,  and  such  also  is  the  prevailing  doctrine  in 
other  courts. 

♦Mr.  Justice  CATRON  delivered  the  opinion  of  the  [♦168 
court. 

At  November  term,  1848,  in  the  Circuit  Court  of  Rhode 
Island,  the  Merchants  Bank  of  Boston  recovered  against  the 
New  Jersey  Steam  Navigation  Company,  by  decree  in  an  ad- 
miralty suit,  the  sum  of  $22,224  and  costs  of  suit.  From 
which  decree  the  respondents  appealed  to  this  court ;  and  on 
December  14,  1843,  Moses  B.  Ives,  the  present  plaintiff  in 
error,  became  bound  as  surety  for  the  appellants  in  a  penal 
bond  of  $2500,  with  a  condition,  ^^  that  the  said  Navigation 
Company  should  prosecute  their  appeal  with  effect,  and  should 
well  and  truly  pay  all  such  costs  and  damages  as  should  be 
adjudged  for  them  to  pay  by  said  Supreme  Court,  or  by  said 
Circuit  Court,  by  reason  of  said  appeal,  in  case  of  failure.  At 
December  term,  1847,  the  appeal  was  heard  before  the  Supreme 
Court,  and  the  decree  affirmed,  with  costs  and  six  per  cent, 
damages.  On  return  of  the  mandate,  a  judgment  was  entered 
in  the  Circuit  Court  against  the  Navigation  Company,  for  the 
original  amount ;  and  also  for  $6,078.20  damages,  arising  by 
reason  of  the  appeal,  and  for  $529.98,  being  costs  covered  by 
the  appeal  bond.  The  entire  sum  for  principal,  damages,  and 
costs,  being  $28,452.78.  Execution  issued  for  the  aggregate 
sum,  and  the  steamboat  Massachusetts  was  sold,  20th  July, 

1848,  for  $25,000,  by  virtue  of  the  writ.  The  vessel  had  been 
attached  when  the  proceeding  was  commenced,  and  continued 
subject  to  a  lien  until  sold ;  but,  not  bringing  a  sum  equal  to 
the  final  decree,  Ives  was  sued  on  his  appeal-bond,  and  the 
Circuit  Court  gave  judgment  against  him  for  the  amount 
of  the  penalty,  and  also  for  six  per  cent,  interest  on  the 
$2500,  from  October  10th,  1848,  being  the  time  when  he  was 
served  with  the  writ ;  the  penalty  and  interest  amounting  to 
$2,605.80,  for  which  judgment  was  rendered  at  the  June  term, 

1849.  To  bring  up  this  judgment,  Ives  sued  out  the  present 
writ  of  error. 

First,  it  is  insisted,  and  assigned  for  error,  that  the  $25,000, 
made  by  a  sale  of  the  vessel,  covered  about  eighty  per  cent, 
of  the  amount  included  in  the  execution,  and  ought  to  have 
been  proportioned  to  every  part  of  the  demand,  and  if  thus 
applied  to  damages  and  costs,  would  have  reduced  them  to 
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about  $1200,  and  that  plaintiff  in  error  was  responsible  for  no 
more. 

Ives  was  bound  to  pay  such  damages  as  might  be  awarded 
bj  the  Supreme  Court,  and  costs ;  and  could  have  beeu  .sued 
and  a  judgment  had  against  him,  had  no  execution  issued. 
He  was  positively  bound  to  the  amount  of  his  bond,  and  could 
not  be  heard  to  allege  an  extinguishment  of  it  in  part,  because 
of  a  payment  made  by  his  principals,  leaving  an  amount  due 
equal  to  the  bond. 

This  is  the  plain  equity  of  the  case.  If  the  appeal  had  not 
*1R41  *^^^^  taken,  and  the  property  attached  had  been  sold 
J  in  due  time  after  the  first  decree  for  $25,000,  no  dam- 
ages would  have  been  sustained  by  the  plaintiff  below,  and  as 
the  surety  was  instrumental  in  delaying  satisfaction,  it  is 
equitable  that  he  should  respond  to  such  damage  as  his  act 
occasioned,  and  which  enlarged  the  amount.  The  second 
ground  relied  on  to  reverse  is,  that  by  uniform  practice  costs 
are  deducted  from  the  first  proceeds  collected  on  an  execution 
including  them ;  and  that  a  surety  for  costs  is  never  held 
liable  when  an  amount  sufficient  to  cover  costs  is  made  of  the 
principal. 

It  is  not  necessary  at  present  to  decide  this  matter  of  prac- 
tice, nor  shall  we  do  so,  as  the  unsatisfied  damages,  exclusive 
of  costs,  far  exceeded  the  judgment  rendered  by  the  Circuit 
Court. 

The  third  and  remaining  question  is  one  of  general  impor- 
tance and  some  difficulty.  The  surety  was  bound  in  a  penal 
bond,  and  this  penalty  the  Circuit  Court  exceeded,  by  allow- 
ing interest  on  it  from  the  time  of  demand  by  suit ;  and  it  is 
insisted  that  in  this  there  was  error.  The  action  was  debt, 
with  an  allegation  of  damages  sustained  by  its  detention. 
The  parties  came  to  a  hearing  on  an  agreed  case  which  set 
forth  the  facts,  and  submitted  the  law  arising  on  them  to  the 
court ;  and,  as  the  26th  section  of  the  Judiciary  Act  of  1789 
only  gives  the  courts  power  to  assess  damages  and  to  render 
judgment  for  so  much  as  is  due  according  to  equity,  in  cases 
of  default  or  confession,  or  on  demurrer,  it  does  not  apply  in 
cases  heard  on  agreed  facts,  or  tried  upon  pleadings  and 
proofs.  This  court  so  held  in  Farrar  ^  Brown  v.  The  United 
States^  5  Pet.,  385,  and  which  construction  we  follow.  In  the 
same  cause  it  was  adjudged  that,  in  an  action  of  debt  against 
the  sureties  of  a  surveyor  who  had  received  moneys  of  the 
United  States  to  disburse,  and  given  bond  with  sureties  to 
account  for  them,  the  practice  was  to  render  judgment  in  debt 
for  the  penalty,  to  be  discharged  by  the  amount  actually  due, 
and  that  this  amount  could  not  exceed  the  penalty. 
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In  cases  where  unascertained  damages  are  claimed,  about 
which  there  is  a  contest,  the  foregoing  is  the  proper  rule ; 
although  it  was  departed  from  in  the  ease  O'f  MeGHll  v.  The 
Bank  of  the  United  States^  12  Wheat.,  614,  where  payments 
had  been  made  by  the  sureties  after  a  defalcation,  and  an 
account  was  taken  between  the  parties,  and  interest  calculated 
on  both  sides  and  a  balance  struck,  which,  when  added  to  pre- 
yious  payments.,  exceeded  the  penalty  of  the  bond.  B«t 
these  cases  widely  differ  from  the  present.  Here  the  surety 
was  bound  to  pay  damages  that  might  be  adjudged  against  his 
principal  in  the  Supreme  Court.  They  were  established  and 
settled  at  $6,078.26;  and  this  judgment  bore  six  per  cent, 
interest  from  *it8  date.  It  was  conclusive  as  against  r*i/>r 
the  principal ;  and  equally  conclusive  of  the  fact,  that  ^ 
the  surety  was  bound  to  pay  it  to  the  extent  of  $2500.  Then 
this  amount  was  due  by  the  bond,  which  could  have  been  at 
once  enforced  by  suit ;  and  if  the  Supreme  Court  had  been 
vested  with  power  to  render  judgment  against  the  surety  on 
the  appeal-bond,  as  is  the  case  in  some  of  the  states,  no  reason 
would  seem  to  exist,  why  the  boiid  should  not  bear  interest 
from  the  date  of  judgment  in  the  Supreme  Court  against  the 
surety  as  well  as  against  the  principal.  But  as  Ives  only 
guaranteed  the  payment  of  damages,  and  it  was  a  duty  im- 
posed on  the  principal  to  pay  the  entire  judgment,  the  mod- 
erate rule  has  been  applied  of  requiring  interest  from  the  time 
that  demand  of  payment  was  made  by  suit;  a  rule  now  so 
generally  established  in  similar  cases>  by  state  courts  of  high 
authority,  that  this  court  could  not  violate  it  without  manifest 
impropriety. 

Of  course  we  are  dealing  with  an  appeal-bond,  and  do  not 
intend  to  go  beyond  the  case  before  us.  It  is,  therefore, 
ordered,  that  the  judgment  rendered  by  the  Circuit  Court  be 
affirmed. 

Order. 

This  cause  came  on  to  be  he^rd  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum. 
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Alfbed  Ingbaham  and  Geobgb  Read,  Assignees  of 
SAID  Company,  Intebvenobs,  Plaintipps  in  Ebbob,  v. 
John  R.  Mabshall. 

In  Older  to  bring  a  case  within  the  reviewing  power  of  this  oonrt,  as  pre- 
scribed by  the  25th  Section  of  the  Judiciary  Act,  it  is  necessary  that  the 
record  should  show  that  the  point  giving  Jurisdiction  to  this  court,  was 
raised  and  decided  in  the  state  court' 

The  preceding  decisions  upon  this  subject  referred  to. 

Hence,  where  it  appears  from  the  record  that  the  decision  of  the  state  court 
turned  upon  the  construction  and  not  the  validity  of  a  state  law,  and  that 
the  question  of  its  viJidity  was  not  raised,  this  court  has  no  jurisdiction.* 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
*1f>ft1  *^^^  ^^  Louisiana,  by  a  writ  of  error  issued  under  the 
J  26th  section  of  the  Judiciary  Act. 

The  facts  are  set  forth  in  the  opinion  of  the  court,  to  which 
the  reader  is  referred. 

It  was  argued  by  Mr.  Strawbridge^  for  the  plaintifb  in  error. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  state 
of  Louisiana. 

The  Grand  Gulf  Railroad  and  Banking  Company  was  char- 
tered by  the  state  of  Mississippi  in  the  year  1838.  In  1840 
an  act  was  passed  by  the  legislature  of  that  state  declaring 
that  it  should  not  be  lawful  for  any  bank  in  Mississippi  to 
transfer  by  indorsement  or  otherwise  any  note,  bill  receivable, 
or  other  debt.  And  in  1842,  after  the  passage  of  this  act,  the 
bank  having  become  insolvent  and  its  notes  greatly  depreci- 
ated, assigned  and  transferred  all  of  its  notes,  bills  receivable, 
and  other  assets  of  any  value  to  John  Lindsey  and  Alfred 
Ingraham,  in  trust  for  the  payment  of  its  debts,  in  the  order 
specified  in  the  deed. 

Some  of  the  debtors  of  the  bank,  whose  notes  and  mort- 
gages were  included  in  this  transfer,  resided  in  the  state  of 
Louisiana.  And  in  1843  John  R.  Marshall,  the  defendant  in 
error,  being  the  holder  of  the  notes  of  the  bank  payable  to 
bearer  to  the  amount  of  $5,400,  obtained  an  attachment  from 
one  of  the  district  courts  of  Louisiana  ag^ainst  the  property 

I  See  RichardBon  y.  City  qf  Boston,  >  See  liurdock  v.  CUy  of  Men^Ms, 

19  How.,  268,  and  notes  to  Matt^eson  20  Wall.,  633;  Moore  ▼.  Missiuippif 

Y.  Branch  Bank  qf  Mobile^  7  How.,  21  Id.,  630,  and  note  to  WilUama  t. 

260;  Smith  v.  UurUer,  Id.,  788.  OU^er,  ante,  *111. 
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and  credits  of  the  bank,  and  laid  it  in  the  hands  of  these 
debtors  as  garnishees.  The  bank  appeared  and  answered,  and 
averred  that  the  debts  and  property  in  question  had  been  trans- 
ferred to  the  trustees  above  named  previous  to  the  attach- 
ment ;  and  the  trustees  intervened  and  claimed  the  debts  and 
property  as  belonging  to  them  by  virtue  of  the  assignment  of 
the  bank. 

The  defendant  in  error  replied  that  the  assignment  was  null 
and  void  by  the  laws  of  Mississippi  and  the  laws  of  Louisiana, 
and  that  it  was  without  consideration  and  in  fraud  of  the 
creditors. 

Testimony  was  taken  on  both  sides  to  show  the  object  of 
the  assignment,  and  the  circumstances  under  which  it  was 
made ;  and  several  questions  of  law  were  raised  in  the  Dis- 
trict. Court  upon  the  admissibility  of  testimony  and  upon  the 
manner  in  which  the  deed  to  the  trustees  had  been  executed. 
But  it  is  unnecessary  to  state  either  the  testimony  or  the  ques- 
tions raised  at  the  trial,  because  neither  the  proofs  nor  the 
points  made  can  have  any  bearing  upon  the  question  upon 
which  the  case  must  be  decided  in  this  court. 

*The  District  Court  gave  judgment  in  favor  of  the  r«-ii»ir 
defendant  in  error,  from  which  the  bank  and  trustees  ^ 
appealed  to  the  Supreme  Court  of  the  state  where  the  judg- 
ment of  the  District  Court  was  affirmed.  And  this  writ  of 
error  is  brought  under  the  25th  section  of  the  act  of  1789,  to 
revise  that  judgment. 

The  plaintiffs  in  error  claim  jurisdiction  for  this  oourt  upon 
the  ground  that  the  assignment  by  the  bank  to  the  trustees 
was  adjudged  to  be  void  by  the  state  court  under  the  act  of 
the  state  of  Mississippi  of  1840,  hereinbefore  mentioned ;  and 
that  this  act  is  a  violation  of  the  charter  granted  to  the  bank 
and  impairs  the  obligation  of  the  contract  which  the  charter 
created  between  the  state  and  the  corporation. 

If  the  record  brought  that  question  before  us,  undoubtedly 
we  should  have  jurisdiction,  and  the  judgment  of  the  state 
court  could  not  be  maintained.  For  it  is  the  same  question 
which  this  court  decided  in  the  case  of  The  Planters  JSaffJt  of 
Mississippi  v.  Sharp^  6  How.,  801,  and  in  Baldwin  and  others 
V.  Payne  and  others^  Id.,  832. 

But  in  order  to  give  this  court  jurisdiction  the  record  must 
show,  that  the  point  was  brought  to  the  attention  of  the  state 
court  and  decided  by  it.  It  is  not  sufficient  that  the  point 
was  in  the  case,  and  might  have  been  raised  and  decided.  It 
must  appear  that  the  validity  of  the  state  law  was  drawn  in 
question  and  the  judgment  founded  upon  its  validity.  This  is 
evidently  the  meaning  of  the  2oth  section  of  the  act  of  1789, 
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which  gives  the  writ  of  error.  And  the  reason  is  obvious. 
The  party  is  authorized  to  bring  his  case  before  this  court, 
because  a  state  court  has  refused  to  him  a  right  to  which  he  is 
entitled  under  the  Constitution  or  laws  of  the  United  States. 
But  if  he  omits  to  claim  it  in  the  state  court  there  is  no  reason 
for  permitting  him  to  harass  the  adverse  party  by  a  writ  of 
error  to  this  court,  when,  for  any  thing  that  appears  in  the 
record  the  judgment  of  the  state  court  might  have  been  in  his 
fcvor  if  its  attention  had  been  drawn  to  the  question.  The 
rule  upon  this  subject  is  distinctly  stated  in  the  case  of  Arm- 
strong and  others  v.  27ie  Tre<isurer  of  Athens  County^  16  Pet., 
285,  where  the  court  said,  that  when  the  proceeding  is  under 
the  law  of  Louisiana  it  must  be  shown  that  the  point  arose 
and  was  decided,  either  by  the  statement  of  facts,  and  the 
decision  as  usually  set  out  in  such  cases  by  the  coui-t,.or  it 
must  be  entered  on  the  record  of  the  proceedings  in  the  appel- 
late court,  (in  cases  where  the  record  shows  that  such  a  point 
may  have  arisen  and  been  decided,)  that  it  was  in  fact  raised 
and  decided.  In  suits  at  common  law  the  question  is  usually 
presented  by  the  pleadings  or  by  an  exception  to  the  opinion 
of  the  court. 

In  the  case  before  us  the  proceedings  were  under  the 
*1681  ^^^^^^^^^  *laws.  And  the  opinion  of  the  court,  accord- 
^  ing  to  the  practice  in  that  state,  is  entered  on  the  record, 
and  sets  forth  the  principles  of  law  upon  which  the  decision 
was  made.  And  it  appears  that  the  decision  turned  upon  the 
construction  (not  the  validity)  of  the  act  of  Mississippi  of 
1840 ;  and  upon  a  question  of  merely  local  law,  concerning 
the  right  by  prescription  claimed  by  the  trustees. 

Nothing  is  said  in  relation  to  the  constitutionality  or  validity 
of  this  act  of  Mississippi,  and  the  opinion  of  the  court  clearly 
•hows  that  no  such  question  was  raised  or  decided. 

This  writ  of  error  must  therefore  be  dismissed  for  want  of 
jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  state  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  this  cause  be, 
and  the  same  is  hereby,  dismissed  for  the  want  of  jurisdiction. 
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Maby  Bein,  and  Righabd  Bein,  her  Husband,  G.  S. 
Hawkins,  and  James  M'Mastebs,  Plaintiffs  in 
EBBOB,  V.  Maby  Heath. 

The  proper  oondition  of  an  injunction-bond  is  "to answer  all  damages  which 
the  defendant  may  sustain  in  consequence  of  the  injunction  being  granted." 

Where  a  bond  was  given  in  order  to  obtain  an  injunction  to  suspend  proceed- 
ings,  under  an  onier  of  seizure  and  sale,  and  the  condition  was  that  Ifte 
piwclpal  and  sureties  "  would  pay  to  the  plaintiff,  in  the  case  of  seizure  and 
sale,  all  such  damages  as  he  may  recover  against  us,  in  case  it  should  be 
decided  that  the  said  injunction  was  wrongfully  obtained,''  this  bond  was 
inreffular. 

It  ooiuormed  to  the  Louisiana  practice,  by  which,  if  an  injunction  be  dissolved 
Judgment  is  at  once  given  for  the  debt,  interest,  and  damages,  against  the 
principal  and  sureties  in  the  injunction-bond. 

But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by  the 
laws  of  Congress,  and  the  rules  of  this  court  made  under  the  authority  of  an 
act  of  Congress;  and  one  of  those  rules  is,  that,  when  not  otherwise  directed, 
the  practice  in  the  High  Court  of  Chancery,  in  England,  shall  be  followed.' 

According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an  injunc- 
tion, give  judgment,  at  the  same  time,  against  the  obligors.  It  merely  orders 
the  dissolution,  leaving  the  obligee  to  proceed  at  law  against  the  sureties.  If 
he  sustains  damage  from  the  delay  occasioned  by  the  injunction.' 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States,  for  the  Eastern  District  of  Loui- 
siana. 

It  was  an  action  brought  by  the  defendant  in  error  upon  an 
injunction-bond,  and  was  a  consequence  of  the  case  of  Bein 
et  aL  V.  Heathy  reported  in  6  How.,  228. 

*A  brief  recital  of  the  circumstances  may  be  neoes-  [*169 
sary. 

In  May,  1888,  Mary  Heath  lent  some  money  to  Mary  Bein, 
the  wife  of  Richard  Bein,  and  took  a  mortgage  upon  the  sepa- 
rate property  of  the  wife  to  secure  the  payment  of  two  notes, 
one  for  $10,711.71,  and  the  other^or  $535.50. 

In  1840  Richard  Bein  applied  for  the  benefit  of  the  insol- 
vent law,  notwithstanding  which  the  interest  upon  the  loan 
continued  to  be  paid  to  Mary  Heath,  until  1842. 

The  interest  then  becoming  in  arrear,  Mary  Heath  applied 
for,  and  obtained,  a  writ  of  seizure  and  sale  of  the  mortgaged 
property  in  May,  1848. 

Bein  and  wife  then  filed  a  bill  in  the  Circuit  Court  of  the 

1 S.  p.      Van  Hook  v.  Pendleton^  8nUth  «.  Bumhamf  2  Sumn.,  612. 
2  Blatchf.,  85:   Goodyear  v.  Provir       *  Disapproved.   RuwellY.  Farley^ 

dence  Bubber  Uo.,  2  Fish.  Pat.  Gas.,  15  Otto,  444.    See  also  Deakiu  v.  Xee, 

499;  B.  c.  2  Cliff.,  851.  Motte  v.  Benr  11  Biss.,  82, 86, 39, 42;  Lee  v.  Deakin^ 

lieti.  Id.,  642;  Jenkins  y.  Greenwaidf  13  Fed.  Rep.,  515;  Browning  y»  Porter ^ 

Id.,  37 ;  Hubbard  v.  Turner,  2  McLean,  12  Id.,  460;  s.  c.  2  McCrary,  582;  Texat 

519,  Pomeroy  v.  Manin,  2  Paine,  476;  dc.  By.  do.  v.  White,  57  Tex.,  134. 
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United  States  for  the  Eastern  District  of  Louisiana,  to  set 
aside  the  mortgage,  upon  the  ground  that  it  was  not  executed 
conformably  to  law,  and  praying  for  an  injunction  to  suspend 
proceedings,  under  the  order  of  seizure>nd  sale.  On  the  28th 
June,  1843,  the  court  passed  the  order  directing  the  injunction 
to  issue  as  prayed,  upon  the  complainants  giving  a  bond  with 
certain  sureties  named  in  the  order,  to  answer  all  damages 
which  the  defendant  in  that  suit  might  sustain  in  consequence 
of  said  injunction  being  granted,  should  the  same  be  thereafter 
dissolved. 

On  the  21st  of  June,  1843,  a  bond  was  executed  in  the 

Senalty  of  $3000,  signed  by  Mary  Bein,  G.  S.  Hawkins,  and 
ames  McMasters ;  but  instead  of  the  condition  being  in  the 
manner  prescribed  by  the  court,  it  was  as  follows : — 

'^  Now  the  condition  of  the  above  obligation  is,  that  we,  the 
above  bound  Mary  Bein,  Gilbert  S.  Hawkins,  and  James  Mc- 
Masters, sureties,  will  well  and  truly  pay  to  the  said  Mary 
Heath,  the  defendant  in  said  injunction  and  plaintiff  in  said 
case  of  seizure  and  sale,  all  such  damages  as  she  may  recover 
against  us,  in  case  it  should  be  decided  that  the  said  injunction 
was  wrongfully  obtained. 

Signed,  M.  Bein, 

G.  S.  Hawkins, 
.  James  MgMastbbs.*' 

Upon  the  trial  of  the  cause  in  the  Circuit  Court,  that  court 
decided  that  the  mortgage  was  well  executed,  and  dissolved 
the  injunction.  Bein  and  wife  appealed  to  this  court.  It 
came  up  for  hearing  at  January  term,  1848,  and  is  reported  in 
6  How.,  228.  This  court  having  affirmed  the  judgment  of 
the  Circuit  Court,  the  order  of  seizure  and  sale  became  released 
from  the  injunction,  and  was  executed  by  the  marshal.  The 
mortgaged  property  was  sold  for  only  $7000. 

In  December,  1848,  Mary  Heath  brought  a  suit,  by  way  of 
*1701  ^P^^^^io'^)  ^poi^  ^he  injunction-bond,  alleging  that  she 
^  was  greatly  damaged  by  the  wrongful  issuance  of  said 
injunction  ;  that  she  encountered  long  delays  in  obtaining  any 
portion  of  the  sum  due  to  her ;  that  she  incurred  many  and 
heavy  expenses  in  consequence  of  the  said  injunction,  and  was 
subjected  to  great  vexation  and  trouble. 

That  she  is  entitled  by  law  to  damages,  at  the  rate  of  ten 
per  cent,  per  annum  upon  the  amount  enjoined ;  that  she  has 
paid  various  large  sums  to  lawyers  for  their  professional  ser- 
vices iu  defending  said  injunction,  and  in  getting  the  same 
dissolved,  viz.,  to  Messrs.  EUmore  &  King,  attorneys  at  law, 
180 


DECEMBER  TERM,    1851.  170 

Bein  et  al  v.  Heath. 

Beven  hundred  dollars ;  to  John  R.  Grymes,  attorney  at  law. 
five  hundred  dollars ;  to  J.  W.  Smith,  five  hundred  dollars ; 
and  to  attorneys  and  counsellors  in  Washington  to  attend  the 
argument  of  the  case  in  the  Supreme  Court— to  Walter  Jones, 
attorney  at  law,  two  hundred  and  fifty  dollars,  and Brad- 
ley, Esq.,  attorney  at  law,  two  hundred  and  fifty  dollars. 

That  the  trouble  and  labor  of  the  petitioner  was  an  injury 
to  her  of  at  least  one  thousand  dollars. 

That  the  damages  thus  caused  to  the  defendant,  as  above 
alleged,  amount  to  about  eight  thousand  six  hundred  dollars, 
which  the  said  Mary  Bein  and  the  said  Gilbert  S.  Hawkins 
are  bound  in  solido  to  pay  to  the  petitioner,  by  virtue  of  the 
foregoing  allegations,  and  the  bond  signed  by  them  to  the 
extent  of  three  thousand  dollars.  As  the  damages  greatly 
exceed  the  amount  of  the  bond,  the  petitioner  is  entitled  to 
judgment  against  the  defendant  for  the  whole  penal  sum  of 
the  said  bond,  viz.,  for  three  thousand  dollars,  with  interest 
from  the  date  of  judicial  demand. 

To  this  petition  the  general  issue  was  pleaded,  and  in  May, 
1849,  the  cause  came  on  for  trial  before  the  court,  a  jury  being 
waived  by  agreement. 

Two  bills  of  exceptions  were  taken  to  rulings  of  the  court 
in  admitting  certain  evidence,  as  follows : 

Circuit  Court  of  the  United  States^  F\fth  Circuit. 

Be  it  known,  that  on  the  trial  of  the  above  suit,  the  counsel 
for  the  plaintifi^,  to  maintain  the  allegations  of  his  petition, 
offered  to  prove  by  witnesses  the  amount  of  fees  paid  by  the 
plaintiff  to  EUmore  &  King,  J.  R.  Grymes,  and  J.  W.  Smith, 
Esqrs.,  her  attorneys  in  the  court  below,  in  the  suit  in  chan- 
cery of  Bein  and  wife  against  said  Heath,  and  in  the  proceed- 
ings had  in  the  seizure  and  sale  obtained  by  said  Heath  against 
said  Bein,  which  said  seizure  and  sale  were  enjoined  in  said 
suit  in  chancery,  to  the  introduction  of  which  the  defendants, 
by  their  counsel,  objected,  on  the  gi'ound  that  the  employ- 
ment of  said  counsel  by  *said  plaintiff  occurred  before  r«ifTi 
the  issuing  of  the  injunction  and  executing  and  filing  ^ 
of  the  injunction-bond  in  the  suit,  and  before  the  said  defen- 
dants had  incurred  any  obligation  to  pay  any  damages,  inter- 
est, or  costs  in  said  suit. 

And  at  the  same  time  and  place  the  said  plaintiff,  to  main« 
tain  the  allegations  in  her  said  petition,  offered  to  prove  by  an 
attorney  at  law  the  supposed  value  of  the  legal  services  ren- 
dered by  the  counsel  for  the  plaintiff,  in  the  said  chancery 
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suit  in  the  Supreme  Court  of  the  United  States  ;  to  the  intro- 
duction of  which  said  evidence  the  defendants  by  their  coun* 
sel,  objected,  on  the  ground  that  no  evidence  could  be  offered 
of  a  quantum  meruit^  under  the  issue  formed  between  the  par- 
ties aforesaid,  the  plaintiff  in  her  petition  having  pleaded  the 
payment  to  said  counsel  of  a  specific  sum  of  money  as  their 
fees.  But  the  court  being  of  the  opinion  that  all  of.  said  evi- 
dence was  admissible,  i^eceived  the  same.  Whereupon  the 
counsel  for  the  defendant  excepted  to  both  rulings  of  the 
court  as  contrary  to  law,  and  prays  that  the  bill  of  exceptions 
may  be  signed  and  sealed,  and  made  a  part  of  the  record, 
which  is  accordingly  done. 

Theo.  H.  MoCaleb,  [seal.] 

U.  S.  Judg^ 

m 

Circuit  Oourt  of  the  United  StateSy  for  the  Fifth  Oireuit  and 

District  of  Louinana, 

Be  it  known,  that  on  the  trial  of  this  suit  the  plaintiff,  by 

her  counsel       '  ■  ■  ^  to  maintain  the  allegations  of 

her  petition,  offered  to  prove  that  a  large  portion  of  the  I'ent 
of  the  mortgaged  premises,  for  the  sale  of  which  she  had 
issued  against  Mary  Bein  her  executory  process,  has  not  been 
paid  over  to  her  by  the  tenant  to  whom  the  premises  had  been 
leased  before  the  issuing  of  the  injunction  to  stay  said  pro- 
cess ;  to  the  introduction  of  which  evidence  the  defendants,  by 
their  counsel,  objected  as  irrelevant  to  the  issue  joined,  and 
because  the  court  had  appointed  the  marshal  of  the  United 
States  the  receiver  to  collect  said  rent,  and  to  hold  the  same 
subject  to  the  final  judgment  of  the  court ;  and  that  the  loss 
of  said  rent  constituted  no  part  of  the  damage  sustained  by 
the  plaintiff  by  the  issuing  of  the  injunction,  for  which  the 
defendants  are  legally  liable  on  the  injunction  bond  sued  on ; 
but  the  court  being  of  the  opinion  that  said  evidence  was 
admissible^  received  the  same.  To  the  admission  of  which 
said  evidence  the  defendants,  by  their  counsel,  except  and 
pray  that  this  their  bill  of  exceptions  may  be  signed,  sealed, 
and  made  a  part  of  the  record,  which  is  done. 

Theo.  H.  MoGaleb,  [seal.] 

U.  S,  Judge. 

♦172]       *0n  the  14th  of  May,  1849,  the  court  pronounced 
its  judgment,  and  after  sundry  proceedings  which  it  ie 

not  necessary  to  state,  on  the  loth  of  June,  1849,  the  judg- 

aaent  was  signed  as  follows: 
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Jitdgmemt. 

Maby  Hbath 

1^.  \  No.  1761, 

Mabt  and  Riohabd  Bbin  et.  al. 

The  parties  herein  having  waived  the  jury  and  submitted 
this  case  to  the  court,  after  argument  on  the  evidence,  and  the 
court  being  satisfied  from  the  evidence  that  the  plaintiff  has 
suffered  damages  from  the  injunction  obtained  by  Mary  Bein 
and  her  husband,  to  a  greater  extent  than  the  amount  of  the 
penalty  in  the  bond  sued  on,  and  that  the  plaintiff  is  entitled 
to  recover  in  this  suit  to  the  extent  of  the  penalty  of  the 
bond  against  the  defendants  in  solido : 

It  is  hereby  ordered,  adjudged,  and  decreed,  that  the  plain- 
tiff ^have  judgment  against  Mary  Bein  and  Gilbert  S.  Hawk- 
ins, and  James  McMasters,  in  tolido^  for  the  sum  of  three 
thousand  dollars,  with  interest  from  the  second  day  of  Decem- 
ber, A.  D.  1848  until  paid,  and  costs  of  suit. 

Judgment  rendered  14th  May,  1849. 

Signed  15th  June,  1849. 

ThBO.   H.   MoCaLBB,    [S£AL.] 

U.  S.  Judffe. 

On  the  19th  of  June  the  oourt  paesed  the  following  order: 
On  motion  of  —  Eggleston,  £2sq.,  of  counsel  for  defendants, 
and  on  his  representing  to  the  court  that  the  said  defendants 
felt  aggrieved  at  the  judgment  herein  rendered  on  the  l£th 
instant,  and  that  they  desire  to  have  a  writ  of  error,  that  the 
proceedings  Qiay  be  reviewed  in  a  higher  court,  it  is  ordered, 
that  a  writ  of  error  be,  and  the  same  is,  hereby  allowed  to  the 
said  defendants,  returnable  to  the  next  term  of  the  Supreme 
Court  of  the  United  States,  on  their  furnishing  bond  with  S. 
W.  Oakey,  as  surety,  in  the  penal  sum  of  four  thousand  eix 
hundred  dollars,  conditioned  as  the  law  requires. 

Upon  this  writ  of  error  the  case  came  up  to  this  court. 
It  was  argued  by  Mr.  Qcxe^  for  the  plaintiffs  in  error,  and 
Mr.  Bradlejf^  for  the  defendant. 

Mr.  Co3^  for  the  plainti£b  in  error,  made  the  following 
points: 

1.  Under  the  law  of  Louisiana,  no  action  of  debt  will  lit 
upon  *an  injunction  bond  for  the  purpose  of  fixing  the  rwi^o 
damages.     The  act  of  25th  March,  §  3,  p.  102,  declares  L  ^**^ 
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that  on  the  trial  of  injunction,  the  surety  on  the  bond  shall 
be  considered  as  a  party  plaintiff  in  the  suit;  and,  in  case 
the  injunction  is  dissolved,  the  court,  in  the  same  judgment, 
shall  condemn  the  plaintiff  and  surety,  jointly  and  severally, 
to  pay  the  defendant  interest  at  the  rate  of  ten  per  centum, 
&c.  McMillen  v.  Qibsan^ '  10  La.,  518,  519.  This  statute 
always  received  a  rigorous  construction.  De  Lizardi  v.  Hard- 
hway^  Sf  Rob.  (La.),  21.  Where  the  sum  enjoined  carries  the 
faiffhest  conventional  interest,  further  interest  will  not  be 
allowed  on  a  dissolution.  See,  .also,  McUarty  v.  McCarty^ 
19  Ila.,  200;  2>aJ6«  v.  Hernken,  8  Rob.  (La.),  125;  Erwin  v. 
Biomk  of  Louinana^  5  La.  Ann. ;  Maxwell  v.  Mallard^  Id.,  702. 
)  1L  Jn  ah  action  on  a  penal  bond,  and  especially  against  sure- 
tiift,  no  damages  can  be  recovered,  except  such  as  are  proved 
to  have  resulted  from  a  breach  of  the  condition ;  and  such 
breach  must  be  distinctly  averred  in  the  pleadings. 

Th^  condition  of  the  bond  in  this  case  is,  to  pay  M.  H.  all 
such  damages  as  she  may  recover  against  us,  in  case  it  should 
be  decided  that  the  said  injunction  was  wrongfully  obtained. 
No  breach  of  this  condition  is  alleged  or  proved.  It  obviously 
was  framed  with  a  view  fo  the  Louisiana  statute.  The  dam- 
ages must  have  been  ascertained  in  the  suit  in  which  the 
injunction  was  obtained;. 'and  then  the  payment  of  such 
damages  as  shall  have  been  awarded  may  be  recovered  on 
failure  to  pay  them.  The  fees  paid  to  the  Louisiana  counsel 
were,  allowed  to  be  proved,  although,  as  the  first  exception 
shows,  they  were  paid  to  them  as  attorneys,  not  only  in  the 
suit  in  chancery  in  which  the  injunction  was  obtained  and  the 
injunction-bond  given,  but  also  in  the  proceedings  had  in  ref- 
erence to  the  seizure  and  sale.  These  proceedings  were  ante- 
rior to  and  independent  of  the  injunction,  and  tlie  fees  paid  in 
them  cannot,  under  any  proper  pleadings  upon  any  form  of 
an  injunction-bond,  constitute  an  item  of  damage  to  be  recov- 
ered in  an  action  upon  such  bond. 

The  item  for  fees  paid  to  the  counsel  in  the  Supreme  Court, 
was  inadmissible  upon  two  grounds.  1st.  The  plaintiff,  in  her 
petition  alleges  that  the  injunction  was  dissolved  by  the  decree 
of  the  Circuit  Court.  The  injunction  was,  in  fact,  dissolved 
July.27t  1844.  At  that  day,  the  responsibility  of  the  obligors 
was  fixed ;  for  the  damages  sustained  up  to  that  time  from  the 
injunction  they  were  answerable,  but  for  none  accruing  sub- 
sequently, ia  the  further  progress  of  the  cause.  2d.  The 
petition  avers  that  the  sum  of  two  hundred  and  fifty  dollars 
was  paid. to  each  of  the  Washington  counsel;  the  exception 
shows  that  plaiutiff  offered  to  prove,  by  an  attornev-at-law, 
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the  supposed  value  *of  the  legal  services  rendered  by  the 
counsel  in  the  Supreme  Court.  This  was  objected  to,  but 
the  objection  was  overruled.  We  submit  that  this  was  error. 
It  is  in  express  contradiction  of  the  decisions  in  Louisi- 
ana. In  Brashiers  v.  Wilkin$^  9  Rob.  (La.),  67,  it  was  ruled 
that  one  who  has  obtained  a  dissolution  of  the  injunction 
cannot  recover  for  attorney's  fees  as  special  damages,  where 
the  evidence  does  not  show  that  any  was  actually  paid,  but 
only  the  value  of  the  services.  ItAodei  v.  Skolfield^  10  Rob. 
(La.),  188.  No  counsel  fees  allowed  as  special  damages  where 
none  proved  to  have  been  paid. 

8.  The  non-payment  of  the  rents  by  the  tenant  of  the  mort- 
gaged premises  constitutes  no  breach  of  the  condition  of  the 
injunction-bond,  for  which  the  obligors  are  responsible.  These 
parties  never  became  sureties  for  the  tenant;  they  never 
understood  that  he  should  pay  anything  to  the  plaintiff.  The 
petition  in  this  case  charges  no  such  obligation,  and  avers  no 
breach  of  it.     The  charge  has  no  foundation  in  law. 

The  exception,  however,  sets  forth  as  a  specific  ground  of 
exception  that  the  court  had  appointed  the  marshal  to  be  the 
receiver  to  collect  these  rents,  and  to  hold  the  same  subject  to 
the  final  judgment  of  the  court.  To  enforce  this  item  of  claim 
against  these  parties  would  be  to  make  them,  by  a  most 
strained  construction  of  their  bond,  sureties  for  the  tenant 
that  he  would  pay  his  rent,  and  then  sureties  for  the  marshal 
that  he  should  faithfully  discharge  his  trust. 

Upon  each  and  every  of  these  grounds,  it  is  submitted  that 
the  judgment  of  the  Circuit  Court  should  be  reversed. 

Mr*  Brtidleyy  for  the  defendant  in  error,  contended : 

That,  by  the  laws  of  Louisiana,  the  party  suing  out  an 
injunction  shall  be  answerable  for  all  such  damages  as  may 
have  been  sustained  by  the  defendant,  in  case  it  should  be 
decided  that  the  injunction  had  been  wrongfully  obtained. 
Co.  Prac.,  art.  804. 

By  the  act  of  26th  March,  1831,  (Greiner's  Dig.,  art.  1602), 
it  is  further  provided  that,  on  the  trial  of  an  injunction,  the 
surety  on  the  bond  shall  be  condemned  with  the  principal  in 
the  same  judgment,  in  case  the  injunction  shall  be  dissolved, 
to  pay  interest  at  the  rate  of  ten  per  cent,  per  annum  on  the 
amount  of  the  judgment,  and  not  more  than  twenty  per  cent, 
damages,  unless  damages  to  a  greater  amount  be  proved. 

After  an  injunction  issues  against  an  order  of  seizure  and 
sale,  no  proceedings  can  take  place  under  the  latter  process 
until  the  injunction  is  finally  disposed"  of.     And,  if  the  plain- 
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tiff  be  nonsuited,  he  may  take  a  suspensive  appeal  therefrom, 
on  giving  bis  bond  for  a  snm  exceeding  one  half  the  amount 
*17')1  ^^^^®  ^judgment  against  him.  And  in  case  the  plain- 
-l  tiff,  in  the  order  of  seizure,  attempt  to  sell  under  it,  he 
may  be  restrained  by  a  writ  of  prohibition  from  the  Supreme 
Court,  until  the  injunction  suit  be  finally  disposed  of  in  that 
tribunal.  State  v.  Judge  Buehantm^  19  La.,  171.  A  suspen- 
sive appeal  is  defined  in  arts.  575,  678,  Lou.  Co'.  Prac. 

In  this  case,  the  proceeding  was  to  subject  real  estate  to 
sale,  and  the  bond  was  taken  in  time,  within  ten  days  after 
the  execution  of  the  judgment,  in  a  sum  directed  by  the  judge, 
under  article  578. 

The  injunction  was  not  finally  disposed  of  by  this  court 
until  January  term,  1848,  and  no  action  could  be  maintained 
on  the  bond  until  after  that  dissolution. 

The  remedy  may  be  by  action  on  the  bond,  and  it  is  suffi- 
cient to  allege  the  order  of  seizure  and  sale,  the  interruption 
of  its  execution  by  the  injunction ;  its  dissolution,  the  dam- 
ages sustained  thereby  by  the  plaintiff,  and  the  failure  of  the 
principal  and  his  surety  to  comply  with  their  engagement. 
Penniman  v.  Richardsim,  8  La.,  108 ;  Floranae  v.  Nixan^  Id., 
291 ;  and  see  2  Rob.,  180 ;  Id.,  218. 

The  damages  claimed  are  for  long  delays  in  obtaining  any 
portion  of  the  sum  due  to  her ;  many  and  heavy  expenses  in 
consequence  of  the  injunction,  and  great  vexation  and  trouble. 

She  shows  that  the  property  mortgaged  sold  for  the  aum  of 
seven  thousand  dollars  only,  leaving  a  large  amount  still  due ; 
and  that  she  paid  lai^e  sums  to  attorneys  and  counsel  for  pro- 
fessional services  in  defending  the  said  injunction  suit. 

By  law,  in  the  discretion  of  the  judge,  she  is  entitled  to 
damages  not  exceeding  twenty  per  cent,  on  the  amount  of  the 
judgment  enjoined.  If  she  claims  more  she  must  plead  it 
specially,  and  prove  it.  Landry  v.  L^Hglise^  8  La.,  221. 
And  counsel  fees  may  be  allowed  as  special  damage,  over  and 
above  the  twenty  per  cent.  lb. ;  BerUon  v.  HobertM^  8  Rob. 
(La.),  226 ;  Micard^s  h^B  r.  Seriart^  5  La.,  245 ;  Wilcox  v. 
Bundy^  18  La.,  381 ;  Pargrout  v.  Morgan^  2  La.,  102. 

The  allowance  of  speoial  damages  and  interest  is  within  the 
discretion  of  the  court.  Amaus  ▼.  Lessenier^  12  La.,  126. 
And  where  it  appears  plaintiff  is  acting  wholly  in  bad  faith  in 
suing  out  an  injunction,  he  will  be  visited  with  the  full  mea- 
sure of  damages  and  interest.  Selby  v  Merriennsava:^  11  La., 
485.  And  counsel  fees  may  be  allowed,  although  they  have 
not  in  fact  been  paid.  jBroti^i  v.  Xam^^A,  2  La.  Ann.,  822; 
Farrar  v.  The  New  Orliane  Ga$  Light  Oompmy,  Id.,  678. 

There  could  be  no  objection  to  the  admissibility  of  the  proof 
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in  the  second  branch  of  the  first  exception.  Although  the 
claim  was  for  a  specific  sum,  it  was  not  founded  on  an  express 
contract  *or  agreement  between  Mrs.  Heath  and  Mrs.  r»iYi* 
Bein  and  her  securities.  It  was  for  the  court  to  say  ^ 
whether  the  sums  paid  were  reasonable  or  not ;  and  if  the 
plaintiff  had  proved  that  she  had  paid  a  specific  sum  for  the 
services  of  the  counsel,  she  would  not  necessarily  have  been 
entitled  to  that,  but  only  to  so  much  as  the  judge  should  find 
was  reasonable. 

But,  in  the  absence  of  proof  of  the  payment  of  a  specific 
sum,  it  was  clearly  competent  for  her  to  show  what  would  be 
a  reasonable  allowance. 

In  regard  to  the  second  exception,  it  seems  quite  clear  that 
the  eviaence  objected  to  was  admissible  to  show  the  damages 
which  the  plaintiff  had  sustained  by  the  injunction.  The 
basis  of  the  law,  allowing  damages  beyond  interest,  is  indem- 
nity. It  is  intended  not  only  to  secure  the  payment  of  the 
interest  and  costs,  but  the  consequential  injuries  resulting 
from  the  unjust  obstruction  of  legal  process,  and,  for  the 
trouble,  expense,  and  actual  loss.  Now,  part  of  the  injury 
here,  was  clearly  occasioned  by  the  plaintiffs  interference  by 
this  injunction,  which,  in  its  progress,  caused  the  loss  of  those 
rents,  the  receipt  uf  which  might  have  gone  far  to  diminish 
the  amount  of  the  debt  and  interest,  and  thereby  the  loss  has 
been  enhanced  beyond  the  penalty  of  the  bond. 

And,  finally,  the  whole  question  of  fact  was  tried  by  the 
court.  The  interest  alone,  at  ten  per  cent.,  would  amount  to 
much  more  than  the  whole  penalty  of  the  bond  ;  and  damages 
at  twenty  per  cent.,  would  be  equal  to  two  thirds,  and  the 
counsel  fees  paid  and  proved,  added  to  this,  also  exceed  it ; 
and  whether  the  judgment  is  for  interest  or  for  damages,  jus- 
tice has  been  done  between  the  parties  by  the  judgment ;  and 
the  evidence  which  was  admitted  can  have  done  no  harm  to 
the  plaintiff  in  error,  and  could  not  have  affected  the  decision 
one  way  or  the  other. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  an  injunction-bond  given  by  Mary  Bein, 
one  of  the  plaintiffs  in  error  in  a  suit  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Loui- 
siana, in  which  Bein  and  wife  were  complainants*  and  Myar 
Heath,  the  present  defendant  in  error,  the  respondent. 

It  appears  that  Mary  Bein  executed  certain  promissory  notes 
for  tite  payment  of  a  large  sum  of  money,  and  mortgaged  her 
separate  and  individual  property  to  secure  the  debt.     These 
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notes  and  the  mortgage  became  the  property  of  Mary  Heath, 
as  the  legal  representative  of  Sherman  Heath,  who  loaned  the 
money  for  which  they  were  gfiven,  and  who  died  before  any 
proceedings  were  instituted  to  recover  it. 
*1771  *^^6  notes  not  being  paid,  Mary  Heath  obtained  a 
-I  writ  for  the  seizure  and  sale  of  the  mortgaged  prem- 
ises, according  to  the  laws  of  Louisiana.  And  Bein  and  wife 
thereupon  filed  their  bill  in  the  Circuit  Court  of  the  United 
States,  setting  forth  that  the  separate  property  of  Mary  Bein, 
which  had  been  seized,  was  not  legally  or  equitably  charge- 
able with  the  payment  of  this  debt,  and  praying  an  injunction 
to  stay  the  sale.  It  is  unnecessary  to  state  the  grounds  on 
which  the  complainants  asked  reliei,  as  the  merits  of  that  con- 
troverey  are  not  involved  in  the  present  suit.  The  court 
passed  the  order  directing  the  injunction  to  issue,  as  prayed, 
upon  the  complainants  giving  a  bond  with  certain  sureties 
named  in  the  order,  to  answer  all  damages  which  the  defen- 
dant in  that  suit  might  sustain  in  consequence  of  said  injunc- 
tion being  granted,  should  the  same  be  thereafter  dissolved. 

The  bond  was  given  in  the  penalty,  and  with  the  sureties, 
mentioned  in  the  order.  But,  instead  of  making  the  condi- 
tion such  as  the  court  had  directed,  which  was  the  proper  one, 
according  to  established  chancery  practice,  the  complainants 
adopted,  we  presume,  the  form  used  in  the  state  courts  of 
Louisiana,  in  cases  where  the  law  requires  an  injunction-bond 
to  stay  execution  on  a  judgment  or  order  of  seizure  and  sale. 
The  condition  is  as  follows : 

*^  Now,  the  condition  of  the  above  obligation  is,  that  we, 
the  above  bounden  Mary  Bein,  and  Gilbert  S.  Hawkins,  (and) 
James  McMasters,  sureties,  will  well  and  truly  pay,  to  the 
said  Mary  Heath,  the  defendant  in  said  injunction,  and  plain* 
tiff  in  said  case  of  seizure  and  sale,  all  such  damages  as  she 
may  recover  against  us,  in  case  it  should  be  decided  that  the 
said  injunction  was  wrongfully  obtained.'' 

The  injunction,  however,  was  issued  by  the  clerk  upon  the 
filing  of  this  bond.  And  the  suit  proceeded  to  final  hearing, 
when  the  court  passed  the  following  decree  : 

^^  This  cause  came  on  for  trial  on  the  29th  day  of  May,  1844, 
and  was  argued  by  counsel;  wherefore,  in  consideration  of 
the  law  and  the  evidence,  and  the  rules  and  principles  of  equity 
being  in  favor  of  the  respondent,  Mary  Heath,  it  is  ordered, 
adjudged,  and  decreed,  that  the  complainant  be  dismissed  with 
costs.  And  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  injunction  granted  in  this  case  be  dissolved,  and  the 
respondent  be  allowed  to  proceed  with  the  writ  of  seizure 
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and  sale  granted,  in  accordance  with  the  prayer  of  her  ori^- 
nal  petition." 

The  complainants  appealed  to  this  court,  and,  after  argu- 
ment by  counsel,  the  decree  of  the  Circuit  Court  was  affirmed, 
with  costs.  And,  thereupon,  the  present  defendant  in  error 
brought  *the  suit  which  is  now  before  us,  upon  the  r«-|iTo 
injunction-bond  hereinbefore  stated,  to  recover  certain  ^ 
damages  stated  in  her  petition,  for  which  she  alleges  the  obli« 
gors  in  that  bond  are  liable.  The  suit  is  by  petition,  in  the 
usual  form  of  Louisiana  practice,  and  the  judgment  of  the 
Circuit  Court  being  in  favor  of  the  plaintiff  in  that  suit, 
the  plaintiffs  in  error,  who  were  defendants  in  the  court  below, 
have  brought  the  case  before  this  court. 

It  appears,  from  the  exceptions,  and  the  judgment  in  the 
case,  that  the  Circuit  Court  regarded  this  bond  as  the  same  in 
principle  with  the  bond  required  by  the  laws  of  Louisiana, 
where  an  injunction  is  obtained  to  stay  execution  upon  an 
order  for  the  seizure  and  sale  of  mortgaged  property ;  and 
therefore  considered  this  bond  as  creating  the  same  obliga- 
tions and  giving  the  same  rights  to  parties  as  if  it  had  been 
given  under  the  laws  of  the  state.  And  by  these  laws,  when 
the  party  obtains  an  injunction,  and  fails  to  support  it  at  the 
trial,  judgment  is  given  against  him  and  his  sureties  for  the 
debt,  interest,  and  damages,  at  the  time  the  injunction  is  dis- 
solved, and  it  forms  part  of  the  same  judgment.  8  Rob.  (La.), 
20.  The  sureties  in  the  bond  are  treated  as  parties  to  the 
suit;  and  the  amount  of  interest  and  damages  which  the  court 
may  award  by  their  judgment  is  regulated  by  the  laws  of  the 
state.  It  is  with  reference  to  this  mode  of  proceeding  that 
the  injunction-bond  in  question  appeal's  to  have  been  framed ; 
and  it  is  to  this  judgment,  as  prescribed  by  the  laws  of  the 
state,  that  the  condition  must  refer,  when  it  binds  the  obligors 
to  pay  all  such  damages  the  obligee  might  recover  against 
them,  in  case  it  should  be  decided  that  the  injunction  was 
wrongfully  obtained.  There  must  be  a  recovery,  thttt  is,  a 
judgment  against  them,  before  the  condition  is  bfoken,  and 
before  any  proceeding  could  be  had  upon  the  bond. 

Now,  there  is  manifest  error  in  subjecting  the  parties  to  an 
injunction-bond,  given  in  a  proceeding  in  equity  in  a  court  of 
the  United  States,  to  the  laws  of  the  state.  The  proceeding 
in  a  Circuit  Court  of  the  United  States  in  equity  is  regulated 
by  the  laws  of  Congress,  and  the  rules  of  this  court  made 
under  the  authority  of  an  act  of  Congress.  And  the  90th 
rule  declares  that,  when  not  otherwise  directed,  the  practice 
of  the  High  Court  of  Chancery  in  England,  shall  be  followed. 
The  8th  rule  authorizes  the  Circuit  Court,  both  judges  con- 
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eurring^  to  modify  the  process  and  practice  in  their  respective 
districts.  But  this  applies  only  to  forms  of  proceeding  and 
mode  of  practice,  and  certainly  would  not  authorize  the  adop- 
tion of  the  Louisiana  law,  defining  the  rights  and  obligations 
of  parties  to  an  injunction-bond.  Nor  do  we  suppose  any 
such  rule  has  been  adopted  by  the  court.  And  if  it  has,  it  is 
unauthorized  by  law,  and  cannot  regulate  the  rights  or  obli- 
gations of  the  parties. 

•17Q1  *-A.nd  when  an  injunction  is  applied  for  in  the  Circuit 
J  Court  of  the  United  States  sitting  in  Louisiana,' the 
court  grant  it  or  not,  according  to  the  established  principles  of 
equity,  and  not  according  to  the  laws  and  practice  of  the  state 
in  which  there  is  no  court  of  chancery,  as  contradistinguished 
from  a  court  of  common  law.  And  they  require  a  bond,  or 
not,  from  the  complainant,  with  sureties,  before  the  injunction 
issues,  as  the  court,  in  the  exercise  of  a  sound  discretion,  may 
deem  it  proper  for  the  purposes  of  justice.  And  if,  in  the 
judgment  of  the  court,  the  principles  of  equity  require  that  a 
bond  should  be  given,  it  prescribes  the  penalty  and  the  condi- 
tion also.  And  the  condition  prescribed  by  the  court  in  this 
case,  but  which  was  not  followed,  is  the  one  usually  directed 
by  the  court. 

In  proceeding  upon  such  a  bond,  the  court  would  have  no 
authority  to  apply  to  it  the  legislative  provisions  of  the  state. 
The  obligors  would  be  answerable  for  any  damage  or  coat 
which  the  adverse  party  sustained,  by  reason  of  the  injunction, 
from  the  time  it  was  issued  until  it  was  dissolved,  but  to  noth- 
ing more.  They  would  certainly  not  be  liable  for  any  aggra- 
vated interest  on  the  debt,  nor  for  the  debt  itself,  unless  it 
was  lost  by  the  delay,  nor  for  the  fees  paid  to  the  counsel  for 
conducting  the  suit. 

But  the  bond,  in  the  case  before  us,  is  not  one  to  pay  the 
damages  which  the  opposing  party  should  sustain  by  reason  of 
the  injunction,  but  it  is  to  pay  the  damages  that  might  be 
recovered  against  them  ;  obviously  referring,  we  think,  to  the 
practice  in  Louisiana  above  mentioned.  A  court  proceeding, 
according-to  the  rules  of  equity,  cannot  give  a  judgment  against 
the  obliffors  in  an  injunction  bond  when  it  dissolves  the  injunc- 
tion. It  merely  orders  the  dissolution,  leaving  the  obligee  to 
proceed  at  law  against  the  sureties,  if  he  sustains  damage  from 
the  delay  occasioned  by  the  injunction.  This  was  done  by  the 
Circuit  Court  in  the  former  suit  between  the  parties.  No 
judgment  was  or  could  be  given  against  the  obligors  for  debt 
or  damages,  and  none  were  recovered  against  them  previously 
to  the  institution  of  this  suit.  The  contingency  on  which  they 
agree  to  pay,  has  not,  therefore,  happened,  and  the  condition 
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of  the  bond  is  not  broken,  and  consequently  no  action  can  be 
maintained  upon  it.  It  would  be  against  the  well-established 
rule  of  the  chancery  court  to  extend  the  liability  of  the  surety, 
by  any  equitable  construction,  beyond  the  terms  of  his  con- 
tract. And,  in  a  proceeding  upon  the  bond,  the  liability  of 
the  principal  obligor  cannot  be  extended  beyond  that  of  the 
surety. 
In  this  view  of  the  case,  it  is  unnecessary  to  examine  the 
uestions  which  have  been  raised  as  to  the  Louisiana  laws  in 
relation  to  injunction-bonds.  The  judgment  of  the 
Circuit  Court  must  be  reversed,  and  a  venire  de  novo  [*180 
awarded. 

Order. 


% 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Liouisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court  for  further  proceedings  to  be  had 
therein,  in  conformity  to  the  opinion  of  this  court. 


^m^m^ 


Pblibg  Wilbub,  Appellant,  v.  Samson  Albct. 

Where  there  were  two  trustees  of  the  property  of  insolvents,  and  one  of  them 
made  an  assignment,  bat  the  other  neither  Joined  in  it  nor  assented  to  it 
afterwards,  the  assignment  was  void.^ 

And  in  the  present  case,  also,  the  assignee  appears  to  have  received  an  assign- 

^  A  trustee  haying  once  accepted  the  Welton^  40  Cal.,  849.    In  general,  all 

trust  in  any  manner,  a  purchaser  can-  the  trustees  must  act  together,  but 

not  safely  dispense  with  his  concur-  where  the  will  creating  tl^  trust  ex- 

rence  in  a  sale  of  the  trust  estate,  pressly  authorizes  a  majority  to  act 

notwithstanding  he  may  have  attempt-  and  execute  their  acts,  their  acts  in 

ed  to  disclaim,  and  although  he  may  pursuance  of  the  trust,  done  in  good 

have  released  his  estate   to   his  co-  laith,  are  valid  and  effectual.    Cratis 

trustees.    All  the  trustees  must  unite  v.  Decker,   22    Hun    (N.  Y.),   452. 

in  a  disposal  of  the  trust  property  And  where  one  of  several  trustees  on 

and  a  deed  by  two,  while  a  third  is  whom  a  power  has  been  conferred  to 

livine,  is  not  valid.    The  trustees  take  convey  in   execution   of  the   trasL 

as  joint-tenants,  and  must  all  unite  in  resigns,  and  his  resignation  is  accepted 

the  execution  of  the  trust,  and  especi-  by  the  surrogate,  the  trust  may  bo 

ally  in  a  deed  of  lands.    Brennan  v.  executed  by  the  remaining  trustees 

Willaon,  71  N.  Y.,  502,  607;  s.  c,  without  a  new    appointment.      Be 

4  Abb.  N.  Cas.,  279.  S.  P.  Lamed  v.  BerwMn.  8  Redf.  (N.  Y.J,  20. 
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meat  of  the  property  only  as  security,  until  its  profits  should  pay  a  debt  due 
to  him  by  the  insolvents.  That  debt  being  extinguished,  he  has  no  right,  as 
owner,  to  daim  an  account  of  farther  profits  from  the  holder  of  the  property. 

This  was  an  appeal  from  the  Cironit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  sitting  as  a  court  of 
equity. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  court, 
te  which  the  reader  is  referred. 

It  was  argued  by  Mr.  RoehweU  and  Mr.  Johwion  for  the 
appellant,  and  Mr.  Bradley  for  the  appellee.  The  following 
are  the  points  made  by  the  counsel  respectively,  upon  each  of 
which  numerous  references  were  made  to  the  eyidence  in  the 
record. 

Points  by  the  counsel  for  the  appellant. 

I.  The  assignment  to  the  plaintiff,  Almy,  was  void.  Charles 
Low  and  Thomas  R.  Hazard  were  the  assignees  of  R.  G.  Haz- 
ard &  Co.,  and  the  conveyance  to  Almy  was  made  by  R.  6. 
Hazard  and  R.  G.  Hazard  &  Co.,  and  assented  to  by  Thomas 
R.  Hazard  alone,  but  was  never  authorized  nor  assented  to  by 
Charles  Low,  the  other  assignee.  2  Story  Eq.  Dig.,  521, 
§  1280 ;  Ex  parte  Rigly,  19  Ves.,  468 ;  1  P.  Wms.,  241 ;  8 
Atk.,  584 ;  Lewin  on  Trusts,  265 ;  1  Cruise  Dig.,  455 ;  Sinclair 
V.  JackBon,  8  Cow.  (N.  T.),  548,  558-554,  582-584. 

II.  The  assignment  to  the  plaintiff,  Almy,  of  9th  March, 
^-iQ-t-i  *I880,  was  not  an  absolute  assignment,  either  of  the 

J  contract  or  of  the  interest  of  the  parties  in  the 
machinery.  It  was  a  conditional  assignment  to  secure  a 
debt,  which  debt  has  since  been  paid. 

III.  Messrs.  Low  and  Fenner  owned  one  half  of  the  contract 
of  R.  G.  Hazard  &  Co.,  with  Lippitt,  and  of  the  interest  in 
the  machinery ;  and  as  R.  G.  Hazard  &  Co.  owned  only  the 
one  half,  neither  Almy  nor  their  assignees  could  convey  more 
than  that  half. 

The  record  in  the  case  otHfmt  f  Fenner  v.  Hazard  ^  Co.^ 
furnishes  conclusive  evidence  that  Low  &  Fenner  paid  for, 
and  owned,  one  half  of  the  contract  and  machinery. 

The  record,  in  that  case,  to  show  the  fact  of  the  payment, 
and  the  application  of  the  amount,  is  clearly  admissible  and 
conclusive.  1  Stark.  Ev.,  188,  §  57,  188,  §  58,  189 ;  Green  v. 
New  River  Company^  4  T.  R.,  590 ;  Floyd  v.  Brown,  1  Rawle 
(Pa.),  121 ;  March  v.  Pmjt,  4  Rawle  (Pa.),  278,  285 ;  4  Cow. 
&  Phil.  Ev.,  1281,  n.  b. ;  Adams  v.  Broughton,  2  Str.,  1078 ; 
Ourtis  V.  Chant,  6  Johns.  (N.  Y.),  168 ;  Livingston  v.  Bishop, 
1  Johns.  (N.  Y.),  290 ;  Farwell  v.  Billiard,  8  N.  H.,  818 ;  Oil- 
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more  v,  Oarr^  2  Mass.,  171 ;  Ward  v.  Johnson^  18  Mass.,  148 ; 
Leehmere  v.  Fletcher  *  Oo.^  1  C.  &  M.,  628,  684,  685 ;  1 
Greenl.  Ev.,  681,  §  627 ;  2  Phil.  Ev.,  8. 

The  fact  that  Low  &  Fenner  owned  one  half  of  the  oontraot 
and  machiuepy,  is  also  shown  by  the  testimony  of  a  number 
of  witnesses. 

The  plaintiff,  therefore,  receiving  from  the  assignee  of 
Hazard  &  Co.  only  one  half  of  the  machinery,  and  not  being 
authorized,  or  purporting  to  act  for  Low  &  Fenner,  could  not, 
in  any  event,  recover  more  than  one  half  of  the  value  of  it. 

^*  A  part  owner,  who  sues  alone,  is  entitled  to  recover,  unless 
the  defendant  plead  in  abatement;  but  he  cannot  recover 
more  than  the  value  of  his  own  share."  8  Stark.  Ev.,  1166 ; 
2  Phil.  Ev.,  ch.  16 ;  4  Cow.  &  Phil.  Ev.,  229 ;  Brawn  v.  ffodgee, 
1  Salk.,  290 ;  2  Wms.  Saund.  (ed.  1826,)  p.  186 ;  Addison  v. 
Overend,  6  T.  R.,  766,  770 ;  7  T.  R.,  279 ;  Wheelwright  v. 
Depeyster^  1  Johns.  (N.  Y.),  472,  486 ;  Brotherston  et  al.  v. 
Hodges  et  aL^  6  Id.,  108;  Bradish  v.  Schenck^  8  Id.,  161; 
Eieh  V.  Penfield,  1  Wend.  (N.  Y.),  880 ;  G-ilb^  y.  Dickinson, 
7  Id.,  449. 

lY.  R.  G.  Hazard  &  Co.,  and  S.  Almy,  their  successor 
under  the  contract  with  Lippitt,  have  received  the  entire 
amount  of  the  cost  of  the  machinery,  either  from  Low  & 
Fenner  or  Lippitt ;  and  neither  of  them,  when  this  suit  was 
brought,  had  any  interest  in  it. 

y.  The  course  pursued  by  the  plaintiff  not  only  shows  thajt 
he  considered  himself  as  having  no  further  interest  in  the 
machinery  *or  contract,  but  precludes  him  from  setting  r^-ioa 
up  such  interest  if  he  had  any.  L 

1.  He  concealed  from  Christopher  Lippitt  the  execution  of 
the  agreement  between  himself  and  Hazard  &  Co.,  although  he 
wrote  to  Lippitt  the  day  after  the  execution  of  the  a^reem^n^, 
and  although  he  had  agreed  to  act  as  his  agent  and  friend. 

2.  After  the  execution  of  the  contract,  he  declares  that  he 
is  using  the  machinery  to  secure  a  debt,  and  when  he  ceases 
to  supply  cotton  to  the  mill,  states  that  his  debt  is  paid,  and 
claims  no  interest  in,  or  lien  on,  the  machinery;  and  from 
that  time,  September  11,  1832,  to  1836,  he  never  sees  the 
machinery,  or  goes  near  the  mill,  nor  communicates  with  Li|>« 
pitt  or  any  one  else,  nor  ever  claims  to  be  the  owner  of  it}  or 
to  have  any  interest  in  it. 

8.  Although  the  machinery  was  conveyed  by  Lippitt  to 
Wilbur  and  the  other  mortgagees,  on  the  8th  December,  1886, 
he  makes  no  claim  of  any  kind  in  relation  to  it  until  the  16th 
October,  1886,  more  than  ten  months,  when  Hazard  professes 
to  make  a  claim  in  his  behalf.     November  26,  1886,  he  makes 
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a  d^maod  for  the  machinery ;  and  from  that  time  to  October, 
1840,  nearly  four  years,  says  and  does  nothing  on  the  snbjoet. 
He  then  writes  a  short  letter,  and  refers  the  defendant  to 
%^ard,  and  two  years  after  files  his  bill. 

Under  these  circumstances  it  operates  as  a  fraud  for  the 
plaintiff  to  set  up  a  claim  to  the  owership  of  this  machinery ; 
he  has  estopped  himself,  by  his  acts  and  declarations,  from  so 
doing.  Packard  v.  Sears,  6  Ad.  &  Ell.,  476,  (88  E.  C.  L., 
117);  ifreffff  v.  Wells,  10  Ad.  &  Ell.,  90  (87  E.  C.  L.);  Buah- 
neUy.  Ohurch,  15  Conn.,  54,  406,  419,  420;  Eoe  y.  Jerome,  18 
Gonn.,  1&8. 

VI.  The  contract  between  Lippitt  and  R.  G.  Hazard  &  Co., 
which,  it  is  claimed,  created  a  lien  on  the  machinery,  never 
hftring  been  recorded,  does  not,  according  to  the  laws  of  Con- 
necticut, give  title  to  the  machinery  against  a  band  fide  puf- 
chaser,  mortgagee,  or  attaching  creditor,  the  machinery  having 
remained  in  the  possession  of  Lippitt,  and  treated  as  his  own 
(luring  the  time.  Stoift  v.  Thompsony  9  Conn.,  72 ;  HRlls  v. 
Oamp,  14  Id.,  225 ;  Kirthmd  v.  Snow ;  20  Id.,  28 ;  Patten  v. 
Smith,  4  Id.,  460  ;  Tobey  v.  Reed,  9  Id,,  216 ;  Talcott  v.  Wilcox 
€i  aL,  9  Id.,  184 ;  Pettibone  v.  Stevens  et  al,  16  Id.,  19. 

1.  The  mortgage  was  made  to  secure  several  distinct,  inde- 
pendent debts  of  a  number  of  creditors  residing  in  different 
{places-,  having  no  connection  with  each  other ;  and  there  is  no 
claim  in  the  bill,  or  proof,  tending  to  show  that  any,  except 
Peleg  Wilbur  and  C.  H.  Lippitt,  had  any  knowledm  of  the 
exis^nee  of  any  contract  between  Hazard  &  Co.,  and  Lippitt, 
^1881  ^^<^^°S  *^^^  machinery,  or  are  in  any  manner  oha^rge- 
J  able  with  notice. 

3.  The  defendant,  Wilbur,  had  not  any  notice  of  there  being 
iiny  lien  on  the  property  when  it  was  mortgaged  to  himself 
ftnd  other  creditors.  He  positively  denies  in  his  answer  any 
notice  of  the  existence  of  any  lien.  He  was  aware  of  the 
taielence  of  a  contract  for  manufacturing,  and  that  Hazard  & 
Ot>.  made  advances  to  Lippitt. 

8.  Even  if  the  defendant,  Wilbur,  having  notice  of  the  exis- 
tence of  a  contract  between  Hazard  &  Co.,  and  Lippitt,  were 
chargeable  with  notice  of  the  terms  of  the  agreement,  and  of 
tke  lien  of  Hazard  &  Co.  on  tiie  machinery,  by  the  law  of  Con- 
mecticnt,  under  the  circumstances  of  the  case,  his  rights  as 
mortgagee  are  not  affected  thereby.  Swift  v.  Thompson,  9 
Conn.,  68,  and  other  oases  above  cited. 

VII.  In  the  month  of  March,  1886,  Christopher  Lippitt 
made  an  assignment,  under  the  insolvent  laws  of  Connecticut, 
of  his  interest  in  the  machinery  to  commissioners  ;  and  on  the 
l&th  Octolmr,  1836,  they  sold  the  equity  of  redemption  in  tbii^ 
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maohmery  to  John  W.  Fanning,  the  purchaser  of  the  equity 
of  redemption  in  the  real  estate.  This  conveyance  was  a 
valid  one,  and  conveyed  the  property,  subject  only  to  the 
mortgages  which  were  recorded,  and  was  not  subject  to  any 
secret  lien  of  Almy  on  the  machinery.  Swift  v.  Thomp9an^ 
9  Conn.,  68. 

VIII.  This  machinery,  subsequently  to  the  mortga^  to 
Wilbur  and  others,  was  attached  by  other  creditors  of  Lip 
pitt,  and  the  suits  prosecuted  to  judgment.  This  attachment 
constituted  a  lien  on  this  property,  which  would  not  be 
affected  by  any  prior  lien  unrecorded.  Neither  did  those 
creditors  have  any  notice  of  any  lien  by  Hazard  or  Almy. 

IX.  R.  G.  Hazard  &  Co.,  failed  to  perform  their  contract 
with  Lippitt.  They  assigned  the  contract,  and  their  assignee 
refused  to  furnish  cotton  and  continue  it. 

This  contract  was  an  advantageous  one  to  Lippitt  to  a  far 

freater  amount  than  the  balance  claimed  to  be  due  to  R.  6. 
[azard  &  Co.,  or  Almy,  under  it. 

.  X.  The  demand  by  Bailey,  on  behalf  of  Almy,  of  the  26th 
November,  1886,  is  not  evidence  of  a  conversion  by  Wilbur, 
even  if  he  were  not  entitled  to  hold  the  property  as  security 
for  his  own  debt. 

1.  Because  he  was  bound  to  hold  the  property  until  the 
bond  fde  creditors,  secured  by  mortgage  without  notice,  had 
received  the  amount  of  their  debts  as  above  stated. 

2.  Because  the  commissioners,  under  the  insolvent  laws  of 
Connecticut,  had  received  a  valid  conveyance  of  the  machinery, 
not  subject  to  any  lien  by  Almy. 

*8.  Because  the  property  was  at  the  time  under  attach-  p^^^  q ^^ 
ment  on  behalf  of  bofuifide  creditors,  who  subsequently  '- 
obtained  judgments  on  their  claims,  and  the  property  so 
attached  was  receipted  to  the  officer  by  Wilbur  himself. 

4.  At  the  time  when  the  demand  was  made,  the  machinery 
was  not  in  the  possession  of  Wilbur.  While  Lippitt  was  in 
possession  for  Wilbur  and  other  mortgagees,  (27th  October, 
1886,)  he  executed  an  agreement  with  John  W .  Fanning,  by 
which  he  surrendered  the  mill  and  machinery  to  Fanning,  and 
took  a  lease  from  him.  The  possession  of  Lippitt  was  thus 
the  possession  of  Fanning. 

There  is  no  allegation  in  the  bill  that  Wilbur  was  ever  in 
the  possession  of  the  machinery.  The  6th  interrogatory  in 
the  bill  ]8>  ^^  whether  said  Peleg  Wilbur  does  not  claim  to  be 
the  owner  of  the  said  property,  or  did  not,  on  the  25th  day  of 
November,  1886 ;  and  if  said  Wilbur  had  sold  or  conveyed 
the  same,  when,  to  whom,  and  for  how  much.'* 
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XI.  The  statute  of  limitation  furnishes  a  complete  bar  to 
this  action. 

^*  The  statute  of  limitation  is  applied  by  courts  of  equity  in 
all  cases  when  at  law  it  might  be  pleaded."  OouUon  y.  Wdlr 
tan  et  al.,  9  Pet.,  62.  82. 

The  mortgage  of  Wilbur  and  others  was  dated  December  8, 
1836 ;  the  bill  was  filed  October  17,  1842. 

1.  The  cause  of  action  arose  when  Wilbur  took  possession  of 
the  property  on  the  8th  December,  1885,  and  the  statute  then 
begins  to  run.  He  then  took  possession  for  himself  and  his 
co-mortgagees,  and  claimed  to  hold  it  adversely,  denying  the 
right  of  all  others  to  the  possession.  Murray  v.  Burling^  10 
Johns.  (N.  Y.),  172  ;  Bri%tol  v.  BuH,  7  Id.,  254 ;  Eeynolds  v. 
Shidery  6  Cow.  (N.  Y.),  823 ;  Syde  v.  Noble,  13  N.  H.,  494. 

2.  If  it  did  not  commence  at  that  time,  it  certainly  did  on 
the  15th  October,  1836,  when  Hazard,  at  the  time  of  the  sale 
of  the  commissioners,  publicly,  and  in  the  presence  of  Wilbur, 
as  the  agent  of  Almy,  declared  that  Almy  was  entitled  to  the 
property  under  a  prior  lien. 

3.  If  these  did  not  constitute  a  conversion,  there  is  no  evi- 
dence of  conversion  furnished  by  the  demand  and  refusal  of 
the  25th  November,  1836,  for  the  reasons  before  stated. 

The  demand  and  refusal  furnish  no  evidence  of  a  conver- 
sion, if  at  the  time  Wilbur  had  not  possession,  or  if  he  had  not 
the  right  to  relinquish  it ;  nor  if  the  person  for  whom  the 
demand  was  made  had  no  right  to  the  possession  at  the  time. 
If,  therefore,  a  demand  and  refusal  were-n^o^Mary  as  the  only 
evidence  of  a  conversion,  the  action  cannot  be  sustained. 

XII.  There  was  complete  and  adequate  remedy  at  law. 
*1851       *The  16th  section  of  the  Judiciary  Act  (1  Stat,  at  L., 

-I  82),  provides,  ^^  that  suits  in  equity  shall  not  be  sus- 
tained in  either  of  the  courts  of  the  United  States  in  any  case 
where  plain,  adequate,  and  complete  remedy  may  be  had  at 
law." 

If  the  plaintiff  has  any  claims  at  all,  he  could  have  enforced 
them,  as  the  assignee  of  the  mortgage  and  machinery,  by  an 
action  of  trover.  Montgomery  v.  Kerr,  1  Hill  (S.  C),  291 ; 
Langdon  v.  BiLel,  9  Wend.  (N.  Y.),  80 ;  Oliver'' 9  executors  v. 
Palmer  ^  HamUton,  11  Gill  &  J.  (Md.),  426. 

XIII.  If  Wilbur  is  liable  at  all,  he  cannot  be  subject  beyond 
the  amount  received  by  him,  of  $407,  or,  at  the  most,  for  the 
proportional  amount  which  that  sum  bore  to  the  entire  amount 
received  by  the  creditors  under  the  mortgage,  and  if  Low  and 
Fenner  owned  one  half  the  machinery,  to  only  one  half  the 
amount. 
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The  points  raised  by  the  counsel  for  the  appellee  were  as 
follows : 

I.  The  facts  in  this  case  give  jurisdiction  in  equity. 

1.  The  remedy  at  law  was  not  plain,  adequate  and  complete. 

2.  An  account  was  necessary. 

The  ascertainment  of  damages  involved  necessarily  the 
transactions  between  Lippitt  and  Hazard  &  Co. ;  and  Lippitt 
and  complainant ;  and  Lippitt  and  defendant  with  Hazard  and 
Co.,  and  ^ith  complainant,  respectively. 

8.  If  the  complainant  is  to  be  considered  in  equity  as  a 
mortgagee  or  assignee  of  a  mortgagee,  equity  alone  had  juris- 
diction to  enable  the  mortgagor  or  his  assignee  to  redeem  or 
to  foreclose  the  mortgage. 

4.  If  Almy  had  a  lien  on  the  property,  a  court  of  equity  was 
the  proper  forum  to  give  him  relief. 

II.  What  is  the  true  construction  of  the  contract  between 
Lippitt  and  Hazard  &  Co.  ? 

1.  Is  it  a  mortgage  in  the  true  meaning  of  that  term? 

The  essential  characteristics  of  a  mortgage  are  a  debt  or 
duty,  and  an  obligation  to  repay  the  debt  or  perform  the  duty 
secured  by  a  conveyance  or  assignment  of  some  valuable 
thing.  The  form  is  immaterial,  but  the  obligation  must  clearly 
appear.  Here  there  is  no  obligation.  A  right  or  privilege  is 
given,  but  there  is  no  corresponding  duty  to  take  the  property 
and  pay. 

The  Hazards  were  the  purchasers,  took  the  bills  in  their 
own  names,  and  were  necessarily  the  general  owners.  He 
who  pays  the  money  is  the  general  owner,  no  matter  in  whose 
name  the  conveyance  is  made.     2  Story  Eq.,  §  1201,  and  notes. 

Even  if  the  bills  had  been  in  the  name  of  Lippitt,  it  would 
have  made  no  difference.  1  Hill.  Ab.,  307,  §12-28,  382,  §  42. 
It  was  not  a  joint  purchase. 

*2.  How  did  the  parties  themselves  understand  it?  r«io/> 
This  is  admissible  evidence.  1  Hill.  Ab.,  278,  274.  L  ^^^ 
Neither  of  the  parties  treated  Lippitt  individually  as  debtor. 

See  R.  6.  Hazard,  dep.  56.  ^^  His  understanding  at  the  time 
of  the  contract  was  that  R.  G.  Hazard  &  Co.  were  to  be  abso- 
lute owners  of  the  machinery,  but  C.  Lippitt  had  a  right  to 
become  the  owner  and  to  require  a  title  from  R.  G.  H.  &  Co.  on 
performing  certain  conditions.*'  Again,  in  1830,  when  he  was 
proposing  to  sell  to  Lippitt,  he  says :  ^'  I  reminded  him  of  his 
obligation  under  the  contract  to  buy  at  a  certain  price.  He 
argued  that  machinery  was  then  low,  and  he  would  give  me  as 
much  for  it  as  it  was  then  worth."  Again,  ^^  I  afterwards  told 
Lippitt  he  must  regard  S.  Almy  as  .the  owner." 

DO  as  to  Lippitt,  &c.,  in  1828  he  insured  96,000  on  the 
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machinery  belonging  to  R.  G.  Hazard  &  Co.,  and  in  182d,  to 
Hazard's  assignees.  In  his  application  for  insurance  he  says 
*'  the  buildings  and  fixtures  belong  to  me,  and  the  machinery 
to  R.  G.  Hazard  &  Co."  In  his  own  deposition  he  says  "  the 
assignees  of  R.  G.  Hazard  &  Co.  proposed  to  sell  me  the  inter- 
est they  had  in  the  machinery."  In  his  letters  to  Almy  he  pro- 
poses to  Almy  to  buy  it  from  the  assignees,  by  which  he  would 
save  some  $3,000,  or  to  assist  him  in  purchasing. 

He  had  the  privilege  of  becoming  the  owner,  but  was  not 
bound  to  exercise  it. 

The  case  of  Gonway\  Executor  v.  Alexander^  7  Cranch,  218, 
237,  and  8,  9,  is  in  point  both  as  to  the  general  principle  and 
the  admissibility  of  extrinsic  circumstances  to  determine  whe- 
ther it  was  a  mortgage  or  not.  It  was  not  a  mortgage  in  the 
ordinary  meaning  of  that  term. 

III.  It  was  a  contract  for  a  special  and  limited  partnership, 
by  which  the  ownership  of  the  machinery  remained  in  the 
Hazards  until  it  should  be  paid  for  out  of  half  the  earnings  of 
the  factory,  or  in  some  other  mode  appointed  in  the  contract. 

1.  It  is  an  executory  contract. 

2.  A  contract  for  the  employment  of  capital  put  in  by  either 
party,  for  the  service  of  both  parties,  and  for  a  division  between 
the  parties  of  the  profits  to  be  made  out  of  such  capital  and 
services. 

Lippitt  gives  the  use  of  his  mill,  water  privilege,  &c. 

Hazard,  the  use  of  the  machinery. 

Both,  their  services. 

8.  To  the  world  they  were  partners,  and  the  property  used 
in  the  business  was  liable ;  with  each  other  it  was  separate 
property. 

4.  Neither  party  could  convey  or  burden  the  partnership 
property  for  his  private  debt ;  nor  could  legal  process  for  a 
separate  debt  affect  it. 

*1871       *^'  '^^^  possession  of  one  partner  could  not  alter 
-■  these  principles. 

6.  The  assignment  by  Hazard  &  Co.  to  the  complainant  of 
their  contract,  which  was  communicated  to  Lippitt  by  R.  G. 
Hazard,  and  the  continuance  by  Lippitt  of  the  business  after 
such  assignment  and  notice,  made  Almy  a  partner,  with  the 
same  rights,  duties,  and  liabilities. 

7.  These  rights  continued  till  the  partnership  business  was 
settled. 

To   third  point  we  cite   Rogers  et  al.  v.  Batchelor  et  al,^ 
12  Pet.,  221,  229,  230,  231,  &c. ;  Ex  parte  Hamper,  17  Ves., 
403,  and  Amer.  notes  by  Sumner;  Story  Part.  §  27,  pp.  87-42. 
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Tn  this  view  the  assignment  by  Lippitt  to  defendabt  #as 
void,  with  or  without  notice. 

The  statutes  of  fraud  and  enrolment  do  not  apply.  It  is 
not  a  conveyance  by  a  man  who  has  the  title  and  retains  % 
possession  inconsistent  with  the  deed,  but  a  possession  by  a 
man  consistent  with  the  rights  of  the  true  owner,  a  lawful 
possession. 

IV.  But  if  it  is  a  moi*tgage  or  a  lien,  as  collateral  security, 
to  be  treated  in  equity  as  a  mortgage,  the  defendant  is  not  a 
band  fide  purchaser  without  notice,  and  having  notice,  be  must 
redeem  or  account  for  the  property. 

The  evidence  of  this  knowledge  will  be  found  in  hisanswei. 
He  knew  that  half  the  profits  of  that  mill  could  not  hav« 
amounted  to  10,000  up  to  December,  1885. 

He  knew  the  facts.  He  was  bound  to  know  the  law.  Either 
there  was  a  partnership,  and  he  could  not  buy  from  one  part- 
ner ;  or  he  knew  the  machinery  was  held  as  collateral  security, 
and  he  was  bound  to  inquire  how  that  account  stood. 

Again ;  on  the  2d  December,  1835,  R.  6.  Hazard  went  to 
see  Lippitt,  at  the  request  of  Almy,  to  get  a  settlement.  Lip- 
pitt declined ;  same  day  he  left.  He  returned  in  the  spring, 
told  Wilbur  of  the  cause  of  his  abrupt  departure,  and  that 
^'  he  knew  he  had  no  more  right  to  take  that  machinery  from 
C.  Lippitt  in  payment  of  his  debt  than  he  would  have  had  to 
take  Samson  Almy's  pocket-book,  if  he  had  left  it  in  the  keep- 
ing of  Lippitt."    He  did  not  deny  the  charge. 

Notice  may  be  expressed  or  implied.  "  Whatever  is  suf- 
ficient to  put  a  party  upon  inquiry,  (that  is  whatever  has  a 
reasonable  certainty  as  to  time,  place,  circumstances,  and  per^ 
son,)  is  in  equity  held  to  be  good  notice  to  bind  him."  1  Story 
Eq.,  §  400 ;  and  see  §  899,  and  notes  to  both  sections ;  Buek 
V.  Holloway^  2  J.  J.  Marsh.  (Ky.),  176 ;  Hardy  v.  Summer9y 
10  Gill  &  J.  (Md.),  817 ;  Hoxie  v.  Carr,  1  Sumn.,  172, 

Where  a  party  has  knowledge  of  the  facts,  he  has  notice  of 
the  legal  consequences  resulting  from  those  facts.  The  Plough^ 
bof/y  1  Gall.,  41. 

*It  affects  the  conscience  of  the  party.  Smith  v.  r«i  oo 
Shane  f  Morgan^  1  McLean,  27.  Notice  of  such  facts  *- 
as  with  ordinary  diligence  will  lead  to  a  knowledge  of  an  out- 
standing equity,  is  sufficient.  JERnde  et  al.  v.  Vattier  et  al.^ 
1  McLean,  118;  2  Powell  on  Mort.,  ch.  14,  p.  562;  2  Bdm, 
224 ;  2  Sch.  &  L.,  815,  828 ;  2  Sim.  &  Stu.,  872,  880. 

Independent  of  the  evidence,  Wilbur,  in  his  answer,  admits, 
first,  he  knew  of  the  contract ;  second,  that  Hazard  purchased 
the  machinery ;  third,  they  were  to  be  paid  for  it  out  of  (Me 
half  the  profits. 
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He  knew  it  had  not  been  paid  for  at  the  time  of  their  fail 
lire.  Almy  claims  under  them ;  Wilbur  claims  under  Lippitt ;  ^ 

he  is  bound  by  the  knowledge  of  the  facts,  and  purchased 
with  notice. 

Y.  The  statute  of  limitation  is  not  a  bar. 

1.  The  right  of  action  accrued  25th  November,  1886 ;  action 
brought  ITfli  October,  1842 — ^less  than  six  years. 

2.  Wilbur  went  into  actual  possession,  he  says,  8th  Decem- 
ber, 1825,  in  his  own  right,  and  as  agent  and  attorney  of  some 
of  his  co-mortagees,  yet  the  use  and  custody  was  not  changed, 
nor  did  he  set  up  a  claim  till  demand  and  refusal. 

8.  His  custody  and  that  of  Lippitt  was  consistent  with  the 
complainant's  right  till  the  demand  and  refusal. 

4.  The  notice  given  by  Hazard,  15th  October,  1886,  was 
notice  to  purchasers  at  that  sale  of  an  unrecorded  lien,  known 
to  Wilbur.  Wilbur  did  not  purchase.  Wilbur  did  not  set  up 
any  claim  to  the  possession  of,  or  right  to,  the  machinery. 
The  sale  was  subject  to  prior  existing  equities. 

VI.  The  exceptions  to  the  master's  report  were  properly 
overruled. 

1.  The  first  and  second  exceptions  depend  on  the  admissi- 
bility of  the  record  found  at  pp.  196,  197,  and  198,  in  a  case 

to  which  neither  Almy  nor  Wilbur  was  a  party.     See  16  Pet ,  i 

881,  882. 

2.  The  third  exception  assumes,  that  Almy  is  entitled  to 
recover  only  what  he  paid  the  Hazards.  We  refer  to  the  con- 
tract itself,  and  the  letter  of  Lippitt. 

8.  The  fourth  exception  sets  up  a  pro  rata  scale  of  dimin- 
ished value.    We  rely  first  on  the  master's  report. 

The  value  is  to  be  proved. 

First.  By  an  estimate  of  persons  who  never  saw  it. 

Second.  By  those  who  have  seen  it,  examined  or  used  it. 

Third.  By  the  rents  or  products. 

1st.  Except  Lippitt,  no  one  of  the  witnesses  of  Wilbur 
ever  saw  it ;  and  Lippitt  says  it  was  worth  about  $2000.  Yet 
he  himself  said,  in  1880,  it  was  worth  about  H^OOO ;  insured 
it  in  1886  for  (6500 ;  and  when  it  was  insured  in  1844,  the 
insurance  company  paid  (85,000. 

*1891  *^'  ^o™P^^^^^*B  evidence  is  mainly  from  per- 
-l  sons  who  had  seen  it,  or  used  it.  Phillips,  worth  two 
thirds ;  A.  Fenner,  had  seen  it,  worth  one  half;  J.  Fenner,  had 
rented  it,  worth  two  thirds ;  Isaac  Thompson,  made  an  inven- 
tory of^  and  examined  it,  about  two  thirds ;  Alfred  Ladd, 
hired  it,  value  two  thirds ;  £.  Manton's  estimated  value,  two  j 

thirds,  insurance  company. 
8d.  The  rents  or  product.    A.  Fenner,  J.  Fenner,  E.  S. 
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Williams,  Manton,  Ladd.  The  result  is,  that  this  mill  rented 
at  a  rate  which  put  the  value  of  the  machinery  at  about 
$7000. 

4.  The  fifth  exception  is,  that  the  master  would  not  permit 
the  defendant  to  contradict  his  answer. 

1st.  He  could  not  have  so  amended  it;  d  fortiori  he  could 
not  disprove  it.  Rule  60,  Sup.  Ct. ;  7  Gill  &  J.  (Md.),  889 ; 
Oreenwood  v.  Atkinson^  4  Sim.,  61.  This  would  essentially 
have  changed  the  ground  of  defense,  and  the  whole  issue. 
West.  Beg.  Bank  v.  Byker,  1  Clarke,  880 ;  2  Bland  (Md.), 
261,  n. 

No  amendment  can  be  allowed,  unless  the  plaintiff  will  be 
left  in  the  same  situation  as  before.  Jtscksony.  Parish^  1  Sim., 
505 ;  Daniel,  916,  917.  Nor  after  the  cause  is  set  down  for 
hearing.    4  Russ.,  486. 

5.  The  sixth  exception  is  wholly  unsupported  by  proof. 
YII.  It  was  not  objected,  in   the   court  below,  that  the 

assignment  of  machinery  to  Almy  was  void. 

In  the  bill,  complainant  states  that  he  purchased  from  the 
assignees  of  said  Hazard  &  Co.  all  the  interest  which  said  R. 
6.  Hazard  &  Co,  and  the  said  assignees  had  in  the  said  con- 
tract with  said  Lippitt,  together  with  all  their  interest  in  said 
machinery  &c.  (p.  6).  It  is  not  denied,  or  in  any  manner  put 
in  issue  by  the  pleadings  or  answer.  It  is  in  proof,  that  Low 
assented  to  the  whole  machinery  being  put  into  the  hands  of 
Almy ;  and  that  R.  G.  Hazard  was  the  agent  of  the  assignees. 

The  assent  of  Low  would  bind  him  as  trustee.  2  Story 
Eq.,  §§  1281  to  1284 ;  4  Kent  Com.,  807 ;  MoneU  v.  MoneUy  5 
Johns.  (N.  Y.),  Ch.,  296 ;  Willis  on  Trus.,  194-196 ;  Bemtt  v. 
Foster,  6  Beav.,  259. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

Samson  Almy  filed  his  bill  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  stating  that  one 
Christopher  Lippitt,  on  the  7th  day  of  March,  1828,  entered 
into  a  contract  in  writing  with  Hazard  &  Co.,  the  effect  of 
which  was  to  create  an  equitable  mortgage  on  certain  ma- 
chinery  for  the  price  thereof  advanced  by  Hazard  &  Co.,  who 
were  to  supply  Lippitt  with  cotton,  receive  and  sell  the  cloth, 
allow  him  three  and  a  half  cents  per  yard  for  manufacturing, 
and  credit  half  the  profits  towards  paying  for  the  machinery, 
retaining  the  other  *haLf  for  their  own  services  and  r*-!  qa 
the  interest  on  the  cost  of  the  machinery.  The  bill  '- 
further  states,  that  in  May,  1829,  Hazard  &  Co.  failed  in  busi 
uess  and  tran^erred  all  their  property  to  Thomas  R.  Hazard 
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and  Charles  Low,  in  tmst  for  the  benefit  of  their  creditors ; 
and  that  on  the  9th  of  March,  1880,  the  complainant  pur- 
chased of  the  assignees  their  interest  under  the  contract  with 
Lippitt,  by  a  written  instrument  of  sale,  of  that  date,  a  copy 
or  which,  annexed  to  the  bill,  is  as  follows : 

The  assignees  of  R.  G.  Hazard  &  Co.  hereby  sell  and  con- 
vey to  Samson  Almy.  the  right,  title,  and  interest  which  they 
have  to  a  certain  contract  with  Christopher  Lippitt,  bearing 
date  March  (8d  mo.)  7tfa,  1828  (a  copy  of  which  is  hereto 
annexed),  together  with  the  balance  due  from  said  Lippitt  on 
account  of  payment  for  machinery,  as  expressed  in  said  con- 
tract ;  also  their  right,  title,  and  interest,  to  the  machinery 
held  as  collateral  security  for  the  said  balance  due  from  said 
C.  Lippitt  agreeable  to  the  aforesaid  contract,  a  schedule  of 
which  is  hereto  annexed,  for  which  Samson  Almy  agrees  to 
pay  them  (the  said  assignees)  or  account  with  them  for  the 
sum  of  five  thousand  dollars ;  and  it  is  further  agreed,  that  if 
Low  and  Fenner  should  redeem  their  one  half  of  the  afore- 
said contract  by  the  payment  of  the  drafts  drawn  upon  them 
by  R.  6.  Hazard  &  Co.  on  account  thereof,  and  to  return  one 
half  of  the  aforesaid  five  thousand  dollars  to  said  Samson 
Almy,  he  relinquishing  to  said  Low  and  Fenner  all  claims 
upon  the  aforesaid  one  half  part  of  the  said  contract. 

Providence,  8d  month  9th,  1880. 

For  assignees  of  R.  G.  Hazard  &  Co. 

R.  G.  Hazard, 

R.  G.  Hazabd  &  Co., 

Witness :  A.  E.  Forbush.  Saksok  Almy. 

Whereas,  R.  G.  Hazard,  for  the  assignees  of  R.  G.  Hazard 
&  Co.,  has  made  an  agreement  with  Samson  Almy,  bearing 
date  8d  month  9th,  1880,  relative  to  contract  existing  between 
Christopher  Lippitt  and  R.  G.  Hazard  &  Co.,  dated  March 
7th,  1828,  and  of  the  machinery  held  by  them  as  collateral 
security,  by  debts  due  from  Christopher  Lippitt  and  drafts 
drawn  on  Low  and  Fenner,  I  hereby  ratify  and  confirm  the 
above  agreements  the  same  as  if  made  by  myself  as  assignee 
of  R.  G.  Hazard  &  Co. 

South  Kingston,  8d  month  10th,  1889. 

Thomas  B.  Hazard,  Assignee. 

Witness :  Robert  Rathbone. 

The  bill  further  states,  that  from  the  time  of  the  failure  of 
Hazard  &  Co.  till  his  purchase  from  the  assignees,  the  oom- 
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plainant  supplied  Lippitt  with  cotton,  pursuant  to  the  original 
*con tract  between  Hazard  and  Co.  and  Lippitt,  having  rm-iq^ 
agreed  with  the  assignees  so  to  do  ;  that  after  his  pur-  L 
chase  from  the  assignees,  he  continued  to  supply  cotton  to 
Lippitt,  till  September,  1832,  when  Lippitt  refused  to  receive 
more ;  that  in  August,  1831,  he  also  rurnished  to  Lippitt  a 
speeder,  which  cost  five  hundred  and  fifty  dollars ;  that  in 
September,  1832,  when  Lippitt  ceased  to  receive  cotton  from 
him,  there  was  due  upon  the  mortgage  the  sum  of  five  thou- 
sand four  hundred  and  five  dollars  -f^  for  which  sum  he  then 
had  a  lien  on  the  machinery ;  that  Lippitt  transferred  the 
machinery  to  Wilbur,  the  defendant,  with  notice  of  the  com- 
plainant's rights,  and  after  the  complainant  had  demanded  the 
machinery  of  Wilbur,  the  latter  sold  it  and  refuses  to  account. 
The  bill  prays  for  an  account  of  the  value  of  the  machinery, 
and  that  WUbur  may  be  decreed  to  pay  to  the  complainant, 
out  of  the  sum  found  to  be  its  value,  the  money  due  upon  the 
mortgage,  including  the  amount  of  the  advance  made  by  the 
complainant  to  purchase  the  speeder. 

The  cause  was  heard  in  the  Circuit  Court,  on  the  bill, 
answer,  and  evidence,  and  a  final  decree  made  in  favor  of  the 
complainant ;  and  thereupon  the  respondent  appealed  to  this 
court. 

The  title  of  the  complainant,  as  a  purchaser  from  the 
assignees  of  Hazard  &  Co.,  not  being  admitted  in  the  answer, 
it  is  obvious  that  proof  of  the  assignment  to  him  is  indispen- 
sable. The  bill  alleges  it  to  have  been  made  by  the  written 
instrument,  a  copy  of  which  has  been  given.  By  reference 
thereto,  it  appears  to  have  been  executed  by  R.  G.  Hazard, 
for  the  assignees.  R.  G.  Hazard  is  examined  as  a  witness  by 
the  complainant,  but  does  not  state  that  he  had  any  authority 
from  the  assignees  to  act  for  them  in  this  behalf,  nor  is  there 
any  evidence  of  such  authority  in  the  record. 

His  act  is  ratified  in  writing  by  Thomas  R.  Hazard,  one  of 
the  assignees.  This  is  not  sufficient.  Trustees  must  unite  to 
pass  any  title  to  property  jointly  held  by  them.  ^  parte 
Bigby^  19  Ves.,  468 ;  Sinclair  v.  Jack9<m^  8  Cow.  (N.  Y.),  648, 
588 ;  Kirhy  v.  Turner,  1  Hopk.  (N.  Y.),  809 ;  2  Story  Eq., 
§  1280 ;  Willis  on  Trustees,  136.  The  previous  authority  or 
subsequent  assent  of  Low  must  be  shown. 

It  is  urged  that,  though  Low,  the  other  assignee,  did  not 
sign  the  paper,  nor  ratify  Hazard's  act,  by  any  writing,  he  did^ 
by  acts  in  pais. 

There  are  reasons  why  very  clear  proof  of  such  ratification 
should  be  required  in  this  case.  The  first  is,  that  the  bill 
itself  states  no  such  ratificatimi.     It  relies  on  the  written 
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paper  alone,  and  does  not  suggest  that  after  the  execution  of 
the  paper,  one  of  the  assignees  ratified  the  transfer,  by  acts  in 
pais.  But  another,  and  more  important  reason,  is,  that  this 
♦1Q21  transaction  *between  Almy  and  R.  G.  Hazard,  who 
->  undertook  to  act  for  the  assignees,  was  not  in  accord- 
ance with  the  trusts,  on  which  the  assignees  held  the  property. 
The  nominal  consideration  of  the  transfer  to  Almy  was  five 
thousand  dollars;  the  real  consideration  was  a  debt  due  to 
Almy  from  Hazard  &  Co.  at  the  time  they  became  insolvent, 
and  the  purpose  of  the  transfer  to  Almy  was  to  prefer  that 
debt.  This,  neither  Hazard  &  Co.  nor  the  assignees,  had  a 
right  to  do.  And  the  proof  should  be  very  clear,  to  induce 
the  court  to  declare  that  a  trustee  has  ratified,  or  acquiesced 
in,  a  breach  of  his  trust,  amounting  to  a  fi*aud  on  the  other 
creditors  of  Hazard  &  Co.,  whose  rights  he  was  bound  to  pro- 
tect. We  do  not  find  such  proof  in  the  record.  There  is  no 
evidence  tending  to  show  that  Low  was  ever  informed  of  the 
true  nature  of  the  transaction  between  R.  G.  Hazard  and 
Almy,  or  had  knowledge  that  the  purpose  of  those  parties 
was  to  give  a  preference  to  Almy's  claim.  And,  consequently, 
if  he  had  acquiesced  in  or  even  expressly  ratified  the  transfer, 
while  ignorant  of  its  real  character,  it  would  have  been  open 
to  him  afterwards  to  have  disaffirmed  it.  But  it  is  not  shown 
that  LfOW  did  acquiesce  in,  or  ratify  the  act  of  R.  G.  Hazard. 
The  complainant  put  in  evidence  certain  letters  from  Low  to 
Lippitt,  which  have  an  important  bearing  on  this  part  of  the 
case.    They  are  as  follows : 

Pboyidbnoe,  6th  February,  1882. 
Dbas  Snt :  Tours,  dated  four  days  since,  is  just  at  hand. 
Contents  noted.  With  regard  to  the  contract,  I  am  as  desir- 
ous to  have  it  adjusted  as  you,  and  am  ready  to  attend  to  it  at 
any  time  you  may  name.  It  will  be  necessary  for  you  to  take 
an  account  of  what  cotton,  yarn,  cloth,  &c.,  you  have  on  hand. 
You  stated  that  Mr.  Hazard  informed  you  that  he  had  pur- 
chased the  contract  of  the  assignees.  That  is  not  the  case.  I 
have  made  no  disposition  of  it. 

Chablbs  Low,  Assiffnee. 

Pbovidbkge,  October  26, 1832. 
^  Mr.  Christopher  Lippitt,  Sir :  Having  been  notified  by  you 
that  you  wish  to  close  up  the  contract  under  which  you  have 
been  manufacturing,  and  to  take  the  machinery,  you  paying 
the  deficiency  of  your  half  of  the  profits,  you  are  hereby 
authorized  and  requested  not  to  receive  any  more  cotton  from 
Samson  Almy  to  manufacture  under  said  contract,  and  to 
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manufacture  what  cotton  you  have  on  hand  as  soon  as  prac- 
ticable. You  are  requested  also  to  render  your  accounts  as 
soon  as  practicable,  and  we  will  have  the  accounts  of  the 
profits  prepared  as  soon  as  practicable,  with  a  view  to  a 
prompt  aixd  final  settlement  of  the  whole  business. 

* "  Mr.  Almy  was  never  authorized  to  supply  you  [*198 
with  cotton  under  the  contract  for  his  own  account. 
Respectfully,  your  obedient  servant, 

Charles  Low,  far  self  and 
T.  R,  Hazard^  assignee  far  B,  Q-.  Hazard  ^  OaJ* 

Providbncb,  Nov.  18, 1882. 
«  *^  Dear  Sib  :  I  should  like  to  know  if  you  are  furnishing 
yourself  with  cotton  and  not  receiving  it  from  Mr.  Almy,  as 
you  have  been  heretofore.  As  for  Rowland  Hazard  being  my 
agent  for  settling  the  business,  he  cannot  produce  any  thing 
to  show  that  I  ever  empowered  him  to  act  for  me  in  any  one 
instance.  I  shall  call  upon  Mr.  Almy  within  a  few  days  and 
ask  him  for  a  settlement. 

Tours,  &c., 

Charles  Low,  Assignee  far 
K  a.  Hazard  ^  Car 

In  these  letters,  Low  not  only  denies  R.  G.  Hazard's  agency, 
but  Almy's  right  to  supply  cotton  on  his  own  account,  and 
declares,  in  so  many  words,  that  he  has  made  no  disposition  of 
the  contract  which  created  the  mortgage,  and  Mr.  Lippitt  tes- 
tifies that  Low  always  told  him  R.  G.  Hazard  never  was  ap- 
pointed the  agent  of  the  assignees,  and  had  nothing  to  do 
with  their  business.  It  does  not  appear  that  up  to  the  time 
when  he  wrote  the  last  of  these  letters,  he  was  aware  that 
Almy  was  supplying  cotton  to  Lippitt  by  reason  of  an  assign- 
ment of  the  contract  to  him.  It  does  not  appear  that  he  knew 
Lippitt  received  cotton  from  Almy  under  the  contract ;  but 
this  he  had  done  for  nearly  a  year  before  Almy  took  the 
assignment  of  the  contract,  by  virtue  of  an  arrangement 
between  Almy,  Lippitt,  and  the  assignees  of  Hazard  &  Co.  as 
the  bill  itself  states ;  and  notice  of  the  discontinuance  of  that 
arrangement  is  not  brought  home  to  Low,  until  after  Almy 
had  ceased  to  supply  cotton  to  Lippitt.  The  acquiescence  by 
Low  ill  Almy's  acts  of  furnishing  cotton,  under  the  contract, 
is  not  therefore  referable  to  an  assignment  of  the  contract  to 
Almy,  and  still  less  does  it  amount  to  a  ratification  of  such  an 
assignment  as  the  assignees  were  not  able  to  make  without  a 
breach  of  trust. 

If  it  were  necessary  therefore  to  decide  the  case  upon  this 
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point,  we  must  bold  that  Alray  has  failed  to  show  a  valid  title 
from  the  assignees.  But  we  are  of  opinion  that  independent 
of  this  defect  in  his  title,  the  bill  cannot  be  maintained. 

It  has  already  been  stated  that  Almy  did  not  purchase  this 
mortgage,  but  took  an  assignment  of  it  for  the  purpose  of 
obtaining  payment  of  a  debt,  which  Hazard  &  Go.  owed  him 
at  the  time  of  their  failure.  This  is  proved ;  and  at  the  same 
*1  Q4.1  ^^^^  *^^  ^^  shown  that  when  he  ceased  to  furnish  cotton 
-J  to  Lippitt,  in  September,  1832,  his  debt  was  paid. 
Christopher  H.  Lippitt  testifies : 

^'  I  did  converse  with  Samson  Almy,  at  different  times,  while 
he  was  stocking  the  mill,  in  relation  to  the  interest  he  had  in 
doin^  so.  He  said  the  only  interest  he  had  in  furnishing  stook 
for  the  mUl  was  to  get  a  debt  to  him  from  R.  G.  Hazard  &  Co. ; 
that  he  did  not  care  to  continue  the  business  after  said  debt 
was  paid,  and  that  after  that  it  made  no  difference  to  him  who 
stocked  the  mill,  whether  my  father  or  anybody  else.  I  told 
Mr.  Almy  that  if  it  would  be  any  damage  to  him  for  my 
father  to  stop  receiving  stock  from  him,  that  he  might  still 
continue  to  furnish  the  mill.  Mr.  Almy  replied  that  it  would 
be  no  damage  to  him,  and  that  my  father  had  better  stock  the 
mill  himself,  as  he,  Mr.  Almy,  had  got  his  debt,  and  more  too. 
Subsequent  to  my  father's  furnishing  the  mill,  Mr.  Almy  gave 
him  a  letter  of  recommendation  to  a  house  in  New  York,  for 
the  purpose  of  aiding  him  in  purchasing  cotton.  He  did  state 
that  he  had  no  further  interest  in  having  the  mill  run  for  him, 
as  he  had  secured  his  debt  as  I  stated  in  my  answer  to  the 
previous  cross  interrogatory.  He  said  it  was  a  matter  of 
indifference  to  him  whether  the  mill  and  machinery  was  run 
any  longer  for  him,  or  not,  but  that  he  would  run  it  for  my 
father's  nenefit,  if  so  desired."  Christopher  Lippitt  also  tes- 
tifies: '*  At  the  time  I  stopped  manufacturing  for  Mr.  Almy, 
we  had  some  conversation  about  furnishing  cotton.  Mr.  Almy 
says,  that,  if  I  were  in  your  place,  I  wouldn't  manufacture  for 
them  any  longer,  they  are  all  bankrupt,  you  don't  know  who 
you  are  manufacturing  for.  I  observed  to  Mr.  Almy  that,  if 
I  stopped  receiving  cotton  from  you,  won't  it  be  an  injury  to 
you  ?  He  said,  no,  not  in  the  least,  for  I  think  I've  got  my 
pay,  and  more  too.  I  then  observed  to  him,  that  probably  £ 
might  stand  in  need  of  some  assistance  from  him,  if  I  com- 
menced on  my  own  account ;  he  promised  to  render  me  all 
the  assistance  that  he  well  could,  give  me  some  recommenda- 
tiofis  and  introductions,  where  I  might  buy  cotton.  After- 
wards, some  time  in  the  year  1834,  he  gave  me  introductions 
to  go  to  New  York  to  buy  cotton.  I  stopped  by  the  advice 
Hnd  consent  of  Mr.  Almy.  The  letter  he  gave  was  addressed 
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to  Messrs.  Jenkins,  Merrick  &  Co.,  New  York ;  I  was  also 
advised  by  Mr.  Almy  to  send  my  goods  to  them  for  sale,  and  I 
did  send  most  of  my  goods  to  them  in  future,  accordingly.  I 
never  heard  him  say  that  he  had  any  lien  or  claim  on  the 
machinery  whatever.  He  said  the  contract  between  me  and 
R.  G.  Hazard  &  Co.  was  placed  in  his  hands  by  them  for  the 
purpose  of  getting  a  debt  that  R.  G.  Hazard  &  Co.  owed  him, 
or  that  he  had  become  obliged  or  bound  to  pay  for  them.*' 

*There  is  nothing  to  control  this  evidence  except  r«iQc 
the  testimony  of  R.  G.  Hazard.  He  says,  **S.  Almy,  ^ 
the  onlv  probable  purchaser,  to  whom  it  seemed  safe  to  sell, 
objectea  on  account  of  apprehension  of  difficulty  with  Low 
and  Fenner,  but  by  promising  my  personal  services  in  the 
subsequent  management  of  the  business,  and  obligating  myself 
by  some  other  conditions,  I  prevailed  upon  him  to  make  the 
purchase." 

This  is  far  too  vague  an  account  of  the  consideration  and 
terms  of  the  sale  to  be  relied  on  to  control  the  explicit  decla- 
rations of  Almy,  and  the  inferences  to  which  his  conduct  gives 


This  conduct  tends  to  show  he  had  only  a  conditional 
interest  in  the  property  and  that  his  interest  had  terminated. 
He  not  only  ceased  to  supply  cotton  in  1882,  declaring,  at  the 
same  time,  that  his  debt  was  paid,  and  he  had  no  longer  any 
interest  in  the  matter,  but  he  suffered  Lippitt  to  run  tlM 
machinery,  and  treat  it  as  his  own,  until  his  failure  in  Decem- 
ber, 1886,  when  Lippitt  conveyed  it  to  Wilbur  and  others.  It 
rested  in  their  hands  until  November,  1886,  when  Almy  de- 
manded it  of  Wilbur.  Nothing  more  appears  to  have  been 
done  or  said  by  him  in  reference  to  the  property,  till  October, 
1840,  when  he  wrote  the  following  letter: 

'^Pbovibsngb,  10th  month  28d,  1840. 
**  Pbubg  Wilbub, 

^^ Respected  Friend:  I  have  consulted  counsel  respecting 
the  claim  I  have  against  thee,  and  have  made  up  my  mind  to 
oommence  a  suit  immediately,  unless  there  is  a  settlement. 
If  thee  would  like  to  see  Mr.  Hazard,  he  will  be  in  town  on 
the  26th  instant. 

**  Thy  friend, 

SiuiBON  Aunr." 

Two  years  more  elapsed,  making  ten  years,  from  the  tiiae 
when  he  ceased  to  have  anything  to  do  with  the  machineiy. 
This  bill  was  then  filed,  and  R.  G.  Hazard  is  very  active  in 
the  management  of  the  suit,  as  he  says,  by  reason  of  an  uiidei"- 
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Btandine  between  Almy  and  himself,  when  the  assignment 
was  made.  This  understanding  must  have  been  included  by 
him  in  that  part  of  his  testimony,  where  he  speaks  of  promis- 
ing his  ^^  personal  services  in  the  subsequent  management  of 
the  business,  and  obligating  himself  by  other  conditions;" 
and,  if  one  of  those  conditions  was  that  Almy  took  the  trans- 
fer, by  way  of  security,  and  his  debt  had  been  paid,  it  is  quite 
consistent  with  Almy's  real  relation  to  this  property  that  he 
should  lie  by  ten  years,  and  when  he  moved  that  R.  O.  Haz- 
ard should  be  active  also. 

*1QA1  *B^^  ^®  fii^d  another  piece  of  evidence  in  the  record, 
-I  to  which  it  is  proper  to  advert.  It  is  the  examination 
of  Almy  before  the  master  upon  the  subject  of  his  title,  in 
which  he  has  undertaken  to  gfive  what  he  calls  ^^  the  history  of 
the  whole  matter.''     It  is  as  follows : 

^^  In  reply,  I  must  give  you  tlie  history  of  the  whole  matter. 
In  1829, 1  think,  I  made  arrangement  with  Rowland  G.  Hazard, 
Low  &  Fenner,  and  Christopher  Lippitt,  to  furnish  stock  to 
Christopher  Lippitt  under  the  contract  made  by  R.  G.  Hazard 
&  Co.,  and  Christopher  Lippitt,  they  agreeing  to  give  me  one 
half  of  the  profits  for  doing  the  business.  We  went  on  in  that 
way,  until  I  made  the  purchase  of  the  machinery,  after  which 
I  became  sole  owner  and  went  on  under  the  contract.  At  the 
time  of  R.  G.  Hazard  &  Co.'s  failure,  they  owed  me  five  or 
six  thousand  dollars,  due  by  note,  and  the  consideration  of  the 
contract  or  bill  of  sale  was  those  notes,  so  far  as  they  were 
required ;  that  is,  the  agreement  was  that  that  bill  of  sale,  so 
far  as  it  went,  should  go  to  cancel  these  notes.  The  notes  thus 
cancelled,  it  is  my  impression,  were  surrendered  to  R.  G. 
Hazard,  as  agent  for  the  assignees.  I  can't  say  that  Mr. 
Hazard  acted  as  agent  of  the  assignees  when  I  surrendered 
the  notes  to  him :  he  did  when  the  contract  was  made.  I 
can't  remember  when  I  surrendered  the  notes  to  Mr.  H.,  nor 
how  many  of  them  there  were.  I  could  ascertain,  if  time  were 
allowed." 

This  is  perfectly  explicit,  except  on  one  point,  and  that  is, 
whether  the  transfer  to  him  was  an  absolute  sale,  extinguish- 
ing the  notes,  or  by  way  of  collateral  security  for  the  notes. 
A  close  examination  of  his  statement  will  tend  to  show  it  to 
have  been  the  latter. 

He  says,  ''  the  consideration  of  the  contract,  or  bill  of  sale, 
was  those  notes,  so  far  as  they  were  required ;  that  is,  the 
agreement  was,  that  that  bill  of  sale,  so  far  as  it  went,  should 
go  to  cancel  those  notes." 

But,  if  the  consideration  of  the  sale  was  the  extinguishment 
of  the  notes,  what  is  meant  by  its  extinguishing  them,  so  far 
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as  it  went?  This  language  is  intelligible,  if  the  agreement 
was  that  he  should  work  out  his  debt  through  this  contract 
with  Lippitt.  In  such  case,  the  bill  of  sale  might  be  said  to 
extinguish  the  notes  so  far  as  it  went ;  that  is,  so  far  as  it 
should  prove  to  be  effectual  for  that  purpose.  And  this  con* 
struction  is  much  strengthened  by  the  fact  that  he  does  not 
profess  to  have  surrendered  any  of  the  notes  at  or  about  the 
time  when  the  transfer  was  made  to  him,  and  there  is  no  rea- 
son to  believe  he  did  so  before  his  debt  was  paid.  Taking  this 
statement  of  Almy,  in  connection  with  his  repeated  declara- 
tions to  the  Lippitts  and  his  conduct  in  reference  to  this  prop- 
erty,  we  cannot  doubt  that  the  transfer  *was  made  solely  p^i-i  ^m 
to  enable  him  to  obtain  payment  of  these  notes  by  ^ 
means  of  the  contract  with  Lippitt,  and  that  payment  was 
thus  obtained. 

Other  questions  have  been  made  in  the  case,  which  we  have 
not  found  it  necessary  to  decide.  Our  opinion  is  that  the 
decree  of  the  Circuit  Court  should  be  reversed  and  the  bill 
dismissed  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court  with  directions  to  dismiss  the  bill  of 
complaint  with  costs. 


Ahdbiew  Ebwin,  Appbllakt,  v.  Wilmam  S.  Pahham,  Jahbs 

Dick,  and  Hbnby  R.  W.  Hill. 

Where  a  bUl  in  chancery  states  that,  at  an  execution  sale,  which  was  aUeged  t€ 
have  been  open  and  fair,  the  complainant  purchased,  for  the  sum  of  $600, 
certain  promissory  notes  secured  by  mortgage,  amounting  In  the  whole  to 
$200,000,  and  the  bill  was  demurred  to,  and  the  demurrer  sustained  by  the 
Circuit  Court,  this  judgment  must  be  reversed. 

Bfere  inadequacy  of  price  does  not,  of  itself,  furnish  a  sufficient  reason  for 
dismissing  the  bill,  or  deciding  that  the  complainant  was  entitled  to  no  relief 
whateverl^ 

^  ■  '  ' 

1  See  note  to  8hriver^%  Lessee  y.  Xiim,  %  ^ow.,  4S. 
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This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  sitting  as  a  court  of 
equity. 

It  came  up  upon  a  demuiTer  to  a  bill  filed  by  Andrew  Erwin, 
which  demurrer  was  sustained  by  the  court,  and  the  bill  dis- 
missed with  costs.  The  facts  set  forth  in  the  bill,  arranged  in 
chronological  order,  were  as  follows : 

In  the  year  1889,  James  M.  Wall,  a  citizen  of  the  state  of 
Mississippi,  appears  to  have  been  in  possession  of  two  planta- 
tions in  Louisiana ;  and  on  the  16th  of  November,  in  that  year, 
sold  them,  together  with  the  stock  and  slaves  upon  them,  to 
William  S.  Parham,  for  a  sum  amounting  very  nearly  to 
9800,000.  Of  this  consideration,  $85,200  were  in  cash,  and  the 
residue  in  thirteen  promissory  notes,  each  for  the  sum  of 
920,869.28,  payable  on  the  1st  of  January,  1842,  1848,  1844, 

J  1854.  These  notes  were  drawn  in  favor  of  Wall,  made 
payable  and  negotiable  at  the  Citizens  Bank  of  New  Orleans, 
and  were  indorsed  "  ne  varietur "  by  the  notary  before  whom 
the  deed  was  acknowledged,  and  secured  by  a  mortgage  of 
the  property.  It  was  further  stipulated  in  the  deed,  that  Par- 
ham was  to  settle  all  claims  against  the  property,  and  have  a 
credit  upon  the  notes  for  whatever  sums  he  might  pay.  A  list 
of  the  mortgages  outstanding  upon  the  property  was  waived 
by  the  parties,  because,  as  was  stated  in  the  deed,  ^^  Parham 
was  advised  of  the  mortgages  existing  on  said  property."  The 
list  nowhere  appeared  in  the  record. 

In  1842  Wall,  being  a  resident  of  Mississippi,  was  sued  in 
the  Circuit  Court  of  the  United  States  for  that  district,  by 
one  William  M.  Beal,  a  resident  and  citizen  of  Louisiana ; 
and  a  judgment  was  recovered  at  the  May  term  in  said  suit 
for  $2,865.18.  An  execution  was  issued  upon  this  judgment 
against  Wall,  which  was  returned  ^^  nulla  bona.^^ 

On  the  Ist  of  August,  1842,  Parham  conveyed  to  his  mother, 
Elizabeth  Jane  Parham,  who  was  also  the  mother  of  Wall,  all 
the  property  which  had  been  conveyed  to  him  by  Wall  on  the 
16th  of  November,  1889.  The  consideration  for  this  deed 
was,  that  the  grantee  should  pay  the  thirteen  promissory  notes 
above  mentioned  (except  the  sum  of  918,000,  which  was 
stated  to   have   been   paid  on  account  of  them) ;  that  the 

frantee  should  also  pay  to  one  W.  Ford,  Jr.,  96,986.52,  which 
^arham  owed  in  three  separate  notes,  and  should  also  pay 
Aundry  small  debts,  not  exceeding  in  the  whole  five  thousand 
dollars. 

On  the  20th  of  November,  1845,  Beal  filed  a  petition  in  the 
Ninth  District  Court  of  the  State  of  Louisiana,  setting  forth 
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the  judgment  which  he  had  recovered  against  Wall  in  the 
State  of  Mississippi,  and  praying  that  it  might  be  made  exec- 
utory in  Louisiana.  An  order  of  seizure  and  sale  was  accord- 
ingly granted,  and,  on  the  19th  of  January,  1846,  a  writ  of 
fieri  facias  was  issued  to  the  sheriff  of  the  parish  of  Madison, 
commanding  him  to  seize  all  and  singular  the  property  mov- 
able or  immovable,  rights  and  credits  of  Wall  within  his 
parish. 

On  the  24th  of  January,  1846,  the  sheriff  levied  this  execu- 
tion upon  the  thirteen  promissory  notes  above  described. 

On  the  first  Saturday,  in  May,  1846,  the  said  sheriff,  after 
having  carefully  and  strictly  observed  and  complied  with  and 
performed  all  the  solemnities  and  formalities  required  by  the 
law  and  the  statute  in  such  case  made  and  provided,  sold  two 
of  the  thirteen  promissory  notes,  viz.,  the  two  which  were  due 
on  Ist  January,  1846  and  1847,  to  Andrew  Erwin,  the  appel- 
lant, and  one  John  W.  Nixon,  as  equal  proprietors,  for  the 
sum  of  $300,  *that  being  the  last  and  highest  bid,  and  r  ^^^  q^ 
conveyed  the  same  to  the  purchasers  in  due  form  of  ■- 
law. 

On  the  same  day,  and  after  the  above  sale,  the  sheriff 
exposed  to  sale  the  remaining  eleven  notes,  which  were  pur- 
chased by  Erwin  alone,  and  a  deed  executed  for  them  by  the 
sheriff. 

On  the  81st  of  January,  1846,  between  the  seizure  and  sale» 
Wall  acknowledged,  before  a  notary  public,  that  he  was 
indebted  to  Dick  and  Hill  in  the  sum  of  $35,979.58 ;  that  he 
had  given  them  his  promissory  note  for  that  amount,  due  on 
1st  April  following ;  and  that,  to  secure  the  payment  thereof, 
he,  on  that  day,  pledged,  transferred,  and  delivered  to  said 
Dick  and  Hill,  two  of  the  thirteen  notes  above  mentioned, 
viz.,  those  which  were  due  on  1st  January,  1845  and  1846, 
respectively. 

In  the  mean  time,  but  when  the  record  did  not  show  ex- 
actly, Elizabeth  Parham,  the  mother,  died,  leaving  Parham 
and  Wall  her  heirs  at  law. 

At  some  period  subsequent  to  the  above  transactions,  but 
when  the  record  did  not  show,  Dick  and  Hill  got  possession 
of  the  rest  of  the  thirteen  promissory  notes,  two  of  which 
had  been  pledged  to  them  by  Wall,  as  above  stated. 

On  the  2d  of  January,  1847,  Dick  and  Hill,  being  thus  in 
possession  of  the  notes,  caused  the  mortgaged  property,  for 
the  purchase  of  which  the  notes  were  given,  to  be  levied  upon 
and  seized  by  the  sheriff  of  the  parish  of  Madison,  and 
exposed  to  sale  at  public  auction.  They  became  the  pur- 
chasers at  the  sale  for  the  sum  of  $50,000. 
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On  the  26th  of  February,  1847,  Erwin  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  Louisiana,  setting  forth, 
in  ^reat  detail,  the  above  facts ;  and  averring  that  Nixon  had 
sold  his  half  of  the  two  notes  purchased  by  him  and  Erwin 
conjointly,  to  some  person  unknown.  The  bill  charged  Dick 
and  Hill  with  a  corrupt,  fraudulent,  and  iniquitous  combina- 
tion and  conspiracy,  to  and  with  Wall,  to  cheat,  defraud,  and 
injure  the  creditors  of  Wall,  and  especially  the  complainant. 
It  averred,  that  Dick  and  Hill  were  the  creditors  of  Wall  (if 
at  all)  only  for  advances  made  upon  crops,  which  advances 
had  been  fully  paid;  that  the  sale  by  them  of  the  mortgaged 

Property  was  therefore  wholly  unnecessary ;  that  the  sum  of 
50,000  was  an  inadequate  price ;  that,  if  they  had  a  claim 
upon  Wall  for  a  sum  less  than  $50,000,  the  residue,  after  pay- 
ing themselves,  ought  to  be  shared  amongst  the  creditors  of 
Wall,  amongst  whom  the  complainant  was  one;  that  Wall 
was  in  the  enjoyment  of  all  the  large  revenues  from  the  prop- 
erty. The  bill  then  prayed  that  Parham  should  be  adjudged 
to  pay,  &c.,  and  in  default  thereof  that  the  property  might  be 
sold.  It  further  prayed  for  an  injunction  upon  Parham,  Dick« 
♦2001  *^^  Hill,  forbidding  *them  from  selling  the  property, 
-I  or  disposing  in  any  manner  of  any  of  the  revenues  or 
crops. 

An  injunction  was  granted,  and  the  defendants  appeared 
and  answered;  but  afterwards  withdrew  their  answers  and 
demurred  to  the  bill. 

On  the  8th  of  February,  1848,  the  Circuit  Court  dissolved 
the  injunction,  and  dismissed  the  bill,  with  costs ;  whereupon, 
the  complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson^  who  made  the  following 
points : 

1.  That  the  notes,  from  1  to  18,  inclusive,  by  virtue  of  the 
executory  process  of  seizure  and  sale  and  purchase,  averred  in 
the  bill,  became  the  property  of  the  complainant  in  his  own 
right  as  to  eleven  of  them,  and  to  one  half  of  the  other  two  ; 
the  other  half  having  been  originally  in  J.  W.  Nixon. 

2.  That,  as  such  owner  of  said  notes,  he  had  a  specific  lien 
upon  the  property,  real  and  personal,  mentioned  in  the  bill. 

3.  That,  upon  that  ground  alone,  as  well  as  upon  the  ground 
of  discovery,  he  had  a  right  to  the  relief  prayed. 

4.  That  he  was  entitled  to  relief,  also,  upon  the  ground  of 
the  corrupt  combination  and  conspiracy  between  the  defen- 
dants, Dick  and  Hill,  and  James  M.  Wall,  to  defraud  the  com- 
plainant, as  well  as  upon  the  ground  of  like  combination  and 
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conspiracy  between  Dick  and  Hill,  and  William  S.  Parham,  to 
defraud  the  creditors  of  said  Wall. 

5.  That  if  the  property,  subject  to  the  incumbrance  of  said 
notes,  is  not  in  the  hands  of  Dick  and  Hill  responsible  for  the 
whole  amount  of  the  notes,  it  is  at  least  responsible  in  the  pro- 
portion that  said  amount  bears  to  tfie  sum  of  $35,979.79,  with 
the  interest  thereon,  being  the  amount  of  the  note  made  by 
Wall  to  Dick  and  Hill,  dated  81st  January,  1846. 

6.  The  rule  established  in  5  Peters  and  11  Gill  &  Johnson, 
is  that  if,  besides  inadequacy  of  price,  there  be  suspicion  of 
fraud,  equity  will  leave  the  party  to  his  remedy  at  law.  But 
here  there  is  nothing  but  mere  inadequacy  of  price.  We 
bought  at  a  judicial  sale,  and  all  the  preliminary  steps  required 
by  law  are  alleeed  in  the  bill,  and  admitted  by  the  demurrer 
to  have  been  taken. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  equity  side  of  the  Circuit 
Court  for  the  Fifth  Circuit  and  District  of  Louisiana,  by 
appeal  from  a  decree  supporting  a  demurrer  to  a  bill  of  com- 
plaint filed  by  the  present  appellant. 

The  bill>  filed  24th  Febiniary,  1847,  states,  in  substance, 
that  *in  the  year  1842,  one  William  M.  Beal,  a  resident  r»nAi 
of  the  city  of  New  Orleans,  obtained  judgment  in  the  ^ 
United  States  Circuit  Court  for  the  Southern  District  of  Mis- 
sissippi, against  James  M.  Wall,  for  the  sum  of  $2265.13 
besides  costs.  That  upon  this  judgment  execution  was  issued 
in  the  last-mentioned  district,  where  Wall  then  resided,  and 
that  such  execution  was  returned  *'  nulla  Ixma^  That  subse- 
quently, and  in  the  year  1845,  this  judgment  being  in  full 
force  and  unpaid,  Beal  filed  his  petition  in  the  Ninth  District 
Court  of  the  state  of  Louisiana,  held  in  and  for  the  parish  of 
Madison,  setting  forth  the  judgment  and  praying  that  by  the 
law  of  Louisiana  it  might  be  made  executory  in  that  state,  and 
that  process  thereon  might  be  granted  him  against  all  the 
property,  real  and  personal,  rights  and  credits  oi  Wall,  in  the 
state  of  Louisiana,  and  that  they  might  be  applied  to  the  satis- 
faction of  his  rightful  claim.  That  executory  process  was 
granted  by  the  court  so  petitioned,  and  that  in  pursuance  of 
an  order  of  seizure  and  sale  thereupon  made,  a  writ  of  ^. /a. 
was,  on  or  about  the  19th  March,  1846,  issued  to  the  sheriff 
of  the  parish  of  Madison,  commanding  him  to  seize  all  the 
property,  rights  and  credits  of  Wall,  within  his  parish,  and  to 
sell  them  for  the  liquidation  of  the  aforesaid  judgment.  That 
in  accordance  herewith,  the  sheriff  did,  on  the  24th  January, 
1846,  seize  all  the  right,  title  and  interest  of  Wail,  in  and  to 
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thirteen  certain  promissory  notes,  each  and  all  of  them  bearing 
date  on  the  16th  January,  1839,  each  for  the  sum  of  $20,369.23, 
payable  respectively  on  the  1st  of  January,  1842,  and  upon 
each  succeeding  1st  of  January  until  and  including  the  Ist  of 
January,  1854.  Each  and  all  of  these  notes  being  signed  and 
executed  by  William  S.  Farham  to  and  in  favor  of  James  M. 
Wall,  and  paraphed  "ne  varietur  ^^  by  A.  J.  Lowry,  Esq., 
Notary  Public  in  and  for  the  parish  oi  Madison,  in  order  to 
identify  the  said  notes  with  an  act  of  mortgs^e  and  sale,  passed 
before  said  Lowry  on  16th  November,  1889,  between  Wil- 
liam S.  Parham  as  vendee,  and  James  M.  Wall,  as  vendor,  by 
which  deed  the  payment  of  these  thirteen  notes  bore  a  mort- 
gage and  privilege  upon  certain  property,  movable  and  immov- 
able, in  said  deed  described,  together  with  all  and  singular  the 
mortgage,  liens  and  privileges  by  said  deed  created,  or  which, 
by  operation  and  effect  of  law,  subsisted  to  and  in  favor  of 
James  M.  Wall. 

That  the  sheriff  did  advertise  the  property  so  seized  for  the 
satisfaction  of  the  judgment  in  favor  of  Beal ;  and  on  the  first 
Saturday  of  May,  1846,  having  complied  with  all  the  requi- 
sites of  the  law,  exposed  for  sale,  at  public  auction,  two  of  the 
promissory  notes,  viz. :  those  falling  due  the  Ist  of  January, 
in  the  years  1846  and  1847  ;  and  uiat  these  two  notes  were, 
for  the  sum  of  $300,  purchased  by  this  appellant  and  one  John 
•2021  ^'  *^^^^^  conjointly,  together  with  all  the  right,  mort- 
ffages,  equities  and  privileges  appertaining  thereto,  that 
being  the  last  and  highest  bid.  Whereupon  said  two  notes, 
together  with  all  the  mortgages,  &c.,  pertaining  to  them,  were 
conveyed  by  the  sheriff  to  the  appellant  and  said  John  W. 
Nixon. 

That  at  the  same  time,  the  eleven  other  of  the  said  notes 
were,  for  the  further  sum  of  $300,  sold  and  conveyed  by  the 
sheriff  to  the  appellant,  together  with  all  and  singular  the 
equities,  &c.,  attaching  to  them.  The  following  is  the  sheriff's 
return  on  the  execution,  exhibited  as  part  of  the  bill. 

^^  Received  on  the  19th  day  of  January,  1846,  and  executed 
on  the  24th  day  of  January  of  the  same  year,  by  attaching,  in 
the  hands  of  William  S.  Parham,  all  the  notes  described  in 
the  notice  of  seizure,  and  by  seizing  the  same  as  described  in 
the  said  notice  of  seizure,  by  virtue  of  the  within  writ ;  and 
after  having  advertised  the  same  for  the  space  of  fifteen  clear 
days,  the  sale  to  take  place  on  the  first  Saturday  of  March, 
1846,  and  on  which  first  Saturday  of  March,  1846,  I  proceeded 
to  offer  the  same  for  sale  for  cash,  after  causing  the  same  to  be 
appraised,  and  no  person  present  bid  for  said  property  two 
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thirds  of  the  appraisement  of  the  same,  no  sale  was  effected. 
Wherefore  I,  the  sheriff,  re-advertised  the  same  upon  a  credit 
of  twelve  months,  for  the  space  of  thirty  clear  days,  the  sale 
to  take  place  on  the  first  Saturday  of  May,  1846,  on  which 
said  first  Saturday  of  May,  1846,  I,  the  said  sheriff,  proceeded 
to  offer  the  said  property  for  sale  upon  a  credit  of  twelve 
months,  at  the  court-house  door  in  Richmond,  La.,  and  J.  J*. 
Amonette  being  present  and  acting  as  agent  for  Andrew 
Erwin,  and  Robert  Garland  being  present  and  acting  as  agent 
for  John  M.  Nixon,  bid  for  the  notes  described  in  said  notice 
of  seizure,  due  1st  January,  1846,  and  Ist  January,  1847,  the 
sum  of  $300,  which  being  the  last  bid  or  offer  made,  the  same 
was  struck  off  and  adjudicated  to  the  said  Erwin  and  Nixon,: 
at  and  for  the  said  sum  of  $300 ;  and  at  the  same  above- 
described  day  I,  the  said  sheriff,  proceeded  to  offer  the  eleven 
other  notes,  as  described  in  the  notice  of  seizure  annexed  hereto 
and  made  a  part  of  this  return,  on  the  terms  and  conditions 
above  described,  and  no  person,  being  present,  bid  therefor 
two  thirds  of  the  appraised  value  of  the  said  property,  no  sale 
was  effected.  Whereupon  I,  the  said  sheriff,  re-advertised  the 
same,  the  sale  to  take  place  at  the  town  of  Richmond  aforesaid, 
on  the  first  Saturday  of  May,  1846,  upon  a  credit  of  twelve 
months,  for  the  space  of  thirty  clear  days ;  I,  the  said  sheriff, 
proceeded  to  offer,  on  the  said  first  Saturday  of  May,  1846,  at 
the  town  of  Richmond  aforesaid,  the  said  property.;  and  James. 
J.  Amonette  being  present,  and  acting  as  agent  for  Andrew 
Erwin,  bid  therefor  the  *sum  of  $300,  which  being. the  r^oAg 
last  and  highest  bid  or  offer  made,  I  the  said  sheriff,  ^  , 
struck  off  and  adjudicated  the  said  .  property  to  the  said 
Andrew  Erwin,  at  and  for  the  said  sum  of  fSOO ;  and  the  ^d 
Amonette,  acting  as  counsel  for  the  plaintiff  berein,^  ha& 
authorized  me,  the  sheriff^  to  credit  this  writ  the  amouht  Oi 
each  of  said  bids,  $600.  '  y 

"  Richmond,  La.,  May  13,  1846." 

That  at  the  time  of  the  seizure  of  all  these  several  promia- 
sory  notes,  they  were  in  the  possession  or  control  of  James  M. 
Wall,  and  he  was  at  that  time  invested  with  all  the  liens,. 
equities,  &c.,  pertaining  to  them. 

That  of  all  the  proceedings  of  the  sheriff  of  MadiaOn«  by 
virtue  of  this  execution,  and  of  the  sale  of  the  several  notM 
to  the  appellant  and  Nixon,  both  Wall  and  Parham,  and  all 
claiming  under  them,  had  due  legal  and  constructive  ubtice. 

That  Nixon  had,  a  few  weeks  before  the  filing  of  the  bill, 
parted  with  all  his  interest  in  the  two  notes  which  he  had  pm^ 
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chased  conjointly  with  the  appellant,  to  some  person  unknowD 
to  the  appellant. 

The  bin  then  states,  that  on  or  about  the  16th  of  November, 
1889,  James  M.  Wall  was  seized  and  possessed  of  two  large 
and  valuable  plantations,  of  a  great  number  of  negroes,  and  of 
a  large  stock  and  all  the  utensils,  &c.,  pertaining  to  so  exten* 
sivd  ah  estate ;  and  being  so  seized  and  possessed,  he,  on  the 
day  and  year  last  mentioned,  conveyed  the  same  to  William 
S.  Parham,  in  consideration  of  the  sum  of  $299,999.99,  of 
which  a  portion  was  paid  in  cash,  and  the  rest  was  represented 
by  the  thirteen  several  promissory  notes  above  referred  to. 

That  notwithstanding  James  M.  Wall  and  all  claiming  under 
him  had  legal  and  constructive  notice  of  the  sheriff's  seizure 
on  the  24th  of  January,  1846,  of  these  various  promissory 
notes,  yet  the  said  Wall  did,  on  the  31st  of  Januar}^  of  the 
same  year,  execute  his  promissory  note  to  James  Dick  and 
Henry  R.  W.  Hill  for  $1,846.46,  payable  on  the  Ist  of  Aprilj 
1846,  and,  as  security  therefor,  pledged  those  two  of  the  notes 
of  Parham  in  favor  of  Wall,  falling  due  the  Ist  January,  1845, 
and  Ist  January,  1846. 

'  The  bill  further  states,  that  within  a  few  weeks  before  the 
date  thereof,  the  said  Dick  and  Hill  had  become  possessed  of 
the  eleven  other  notes,  but  by  what  means  the  appellant  knows 
not.  That  said  Dick  and  Hill  had  recently  discharged  William 
S.  Parham  from  all  liability  to  Wall,  or  any  person  or  persons 
oiaiming  under  said  Wall.  That  the  notes  of  Parham,  in 
fiii^yai'  of  Wall,  and  above  referred  to,  cannot  be  met  by  the 
drawdr  unless  the  property  purchased  by  him  of  Wall,  and 
Charged  with  the  payment  thereof,  be  subjected  to  their  liqui- 
dation. 

^2041  *'^hat  the  said  Dick  and  Hill,  being  possessed  of  the 
'  -J  said  thirteen  promissory  notes,  and  professing  to  act  in 
virtue  of  the  mortgages,  equities,  and  liens  pertaining  to  such 
notes,  had,  on  the  2d  of  January,  1847,  levied  upon,  seized, 
and  at  public  auction  sold  to  themselves,  as  highest  bidders, 
the  property  charged  with  the  payment  of  these  notes,  for  the 
sdin  of  960,000 ;  but  the  complainant  cannot  state  by  virtue 
of  and  for  what  particular  note  or  notes. 

That  the  sum  of  $50,000,  the  alleged  consideration-money 
for  tJiis  sale,  was  less  than  one  third  of  the  real  value  of  the 
property  sold. 

•  The  bill  alleges  that  the  proceedings  between  Dick  and  Hill 
and  Wall,  and  between  Dick  and  Hill  and  Parham,  were  the 
result  of  combination  and  conspiracy  to  defraud  the  complain- 
ant; That  on  the  1st  of  August,  1842,  William  S.  Parham, 
by  deed,  conveyed  to  Mrs.  Elizabeth  Jane  Parham,  (the 
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mother  of  the  said  Parham  and  of  James  M.  Wall,)  all  and 
singular  the  property,  real  and  personal,  which  in  the  year 
1839  had  been  conveyed  by  said  Wall  to  said  Parham,  for  and 
upon  consideration,  amongst  others,  that  the  said  Elizabeth 
Jane  Parham  would  discharge  the  thirteen  proipissory  notes 
charged  upon  the  property,  but  that  the  said  Elizabeth  Jane 
Parham  was  at  the  time  of  this  conveyance  aged  and  infirm, 
and  without  any  other  means  of  paying  for  the  property  than 
by  the  profits  of  the  property  itself ;  charges  said  convey- 
ance to  be  fraudulent  and  void  as  to  the  creditors  of  Wall  or 
Parham ;  that  it  could  interpose  no  hindrance  to  complainant's 
recovery.  That  Elizabeth  Jane  Parham  died  in  the  year  1844, 
leaving  William  S.  Parham  and  James  M.  Wall  her  heirs  at 
law. 

The  bill  alleges,  that  the  property  in  question,  and  upon 
which  the  notes  are  a  lien,  is  not  adequate  security  for  their 
payment,  unless  all  the  revenues,  issues,  and  profits  of  the 
estate  be  appropriated  to  their  liquidation.  That  since  the 
sale  of  the  estate  to  Parham,  such  property  has  greatly  depre- 
ciated, and  that  it  would  not,  at  time  of  bill  filed,  bring  at 
public  sale  any  thing  like  its  real  and  just  value.  That  the 
revenues  and  profits  of  the  estate  are  from  $20,000  to  flSO.OOO 
per  year.  That  ever  since  the  conveyance  to  Mi-s.  Elizabeth 
Jane  Parham,  James  M.  Wall  and  William  S.  Parham  have 
resided  upon  the  estate;  the  first  having  the  sole  management 
and  control  of  the  property,  its  issues  and  profits,  and  both 
deiiving  their  maintenance  and  support  therefrom. 

The  bill  claims,  that  if  the  sale  by  Dick  and  Hill  was  law- 
ful and  in  good  faith,  that  the  proceeds  of  that  sale  should  be 
distributed  pro  rata  among  the  several  thirteen  promissory 
notes ;  and  after  propounding  interrogatories,  prays  the  court 
to  award  *to  the  complainant  the  possession  of  the  r«oAf: 
thirteen  promissory  notes,  and  that  he  be  decreed  to  ^ 
have  all  the  liens  and  privileges  pertaining  to  said  notes: 
That  the  conveyance  to  Mrs.  Elizabeth  Jane  Parham  be  set 
aside.  That  the  sale  of  the  2d  January,  1847,  under  which 
Dick  and  Hill  claim,  be  declared  null ;  that  a  receiver  be  ap- 

Eointed,  and  that  the  defendants  be  restrained  by  injunction 
rom  intermeddling  with,  or  disposing  of  the  property  in  ques- 
tion, or  using  or  disposing  of  any  of  the  said  thirteen  promis- 
sory notes. 

On  the  5th  of  March,  1847,  a  writ  of  injunction  was  granted, 
and  afterwards  answers  were  put  in  by  the  defendants,  but 
were  subsequently  withdrawn,  by  agreement  of  counsel,  and 
a  demurrer  filed,  alleging  that  the  bill  made  out  no  title  to  the 
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discovery  sought  in  the  interrogatories,  and  did  not  contain 
sufficient  matter  of  equity  to  establish  the  claim  for  relief. 

The  hearing  coming  on  upon  bill  and  demurrer,  on  the  8th 
of  February,  1848,  the  demurrer  was  sustained,  the  injunction 
dissolved,  and  the  bill  dismissed  with  costs,  and  from  this 
decree  the  Complainant  below  prosecuted  an  appeal  to  this 
court. 

The  appellant  contends : 

1.  That  the  notes  from  one  to  thirteen  inclusive,  by  virtue 
of  the  executory  process  of  seizure,  sale  and  purchase,  averred 
in  the  bill,  became  the  property  of  the  complainant  in  his  own 
rieht  as  to  eleven  of  them,  and  to  one  half  the  other  two,  the 
other  half  having  been  originally  in  J.  W.  Nixon. 

2.  That  as  such  owner  of  said  notes,  he  had  a  specific  lien 
upon  the  property,  real  and  personal,  mentioned  in  the  bill. 

3.  That  upon  that  ground  alone,  as  well  as  upon  the  ground 
of  discovery,  he  had  a  right  to  the  relief  prayed, 

4.  That  he  was  entitled  to  relief  also  upon  the  ground  of 
the  corrupt  combination  and  conspiracy  between  the  defen- 
dants, Dick  and  Hill  and  James  M.  Wall,  to  defraud  the  com- 
plainant, as  well  as  upon  the  ground  of  like  combination  and 
conspiracy  between  Dick  and  Hill  and  William  S.  Parham  to 
defraud  the  creditors  of  said  Wall. 

5.  That  if  the  property  subject  to  the  incumbrance  of  said 
notes  is  not  in  the  hands  of  Dick  and  Hill  responsible  for  the 
whole  amount  of  the  notes,  it  is  at  least  responsible  in  the 
proportion  that  said  amount  bears  to  the  sum  of  $35,979.79, 
with  the  interest  thereon,  being  the  amount  of  the  note  made 
by  Wall  to  Dick  and  Hill,  dated  31st  January,  1846. 

No  counsel  appeared  for  the  appellees,  Dick,  Hill,  and  Par- 
ham ;  and  as  it  does  not  appear  by  the  demurrer  on  what 
grounds  of  defense  the  respondents  relied  in  the  Circuit  Court, 
or  wherefore  the  court  dismissed  the  bill,  we  have  examined 
for  ourselves,  so  far  as  we  were  enabled,  whether  any  legal 
*20B1  ^^^^^^  exists  in  the  'proceeding  and  process  under 
•J  which  the  notes  were  seized  and  sold.  The  bill 
alleges  that  all  the  steps  taken  were  in  due  form  of  law  ;  nor 
is  any  thing  found  in  its  statements  contrary  to  the  laws  of 
Louisiana,  so  far  as  we  can  ascertain,  that  will  render  the  sale 
void. 

And  as  the  bill  stands  on  demurrer,  and  nothing  beyond  ita 
allegations  can  be  considered,  it  is  not  possible  for  us  to  say 
that  the  complainant  is  entitled  to  no  relief  at  all,  and  there- 
fore dismiss  his  bill.  He  paid  only  six  hundred  dollars  for 
these  thirteen  notes,  calling,  in  the  aggregate,  for  $260,000 ; 
but  this  was  paid  on  an  execution  sale,  admitted  by  the  de- 
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murrer  to  have  been  open  to  competition,  regular,  and  fair. 
The  payer,  Parham,  may  have  been  insolvent,  and  the  mort- 
gage of  no  value  for  want  of  title  in  the  mortgagor.  In  such 
event  no  startling  inadequacy  of  price  could  be  predicated  of 
the  enormous  disparity  between  the  nominal  amount  of  the 
notes,  and  the  price  paid  for  them.  Complainant  is  entitled 
to  relief  as  the  case  now  stands,  certainly  to  the  extent  of  the 
six  hundred  dollars,  and  interest  on  it;  and  he  having  a  right 
of  possession,  and  owning  the  judgment,  it  is  not  perceived 
how  he  could  be  deprived  of  the  notes  until  his  whole  judg- 
ment was  satisfied.  Or,  his  rights  may  extend  to  an  enforce- 
ment of  the  mortgage  and  all  the  notes.  We  deem  it  useless 
further  to  speculate  on  these  matters  at  present. 

On  the  other  hand,  the  execution  sale  may  be  void  for 
reasons  that  can  be  brought  out  in  evidence,  but  which  are  not 
now  open  to  controversy,  because  the  bill  alleges  that  the 
proceeding  under  which  complainant  purchased  was  regular 
and  bond  fide.  Or  again,  because  of  want  of  title  in  Wall  to 
the  notes  and  mortgaged  property  at  the  date  of  the  levy  and 
sale.  These  matters,  or  any  others  set  up  in  defense,  respon- 
dents may  bring  forth  by  their  answer  if  they  think  proper 
to  do  so. 

All  we  mean  now  to  say  is,  that  complainant  has  made  a 
primd facie  case  for  answer  and  for  relief;  and  it  is  the  duty 
of  respondents,  if  they  mean  to  defend,  to  meet  that  case  by 
answer,  and  to  show,  if  they  can,  that  no  relief  should  be 
granted ;  or,  if  any,  to  what  modified  extent  compared  with 
the  entire  relief  prayed.  We  therefore  feel  ourselves  bound 
to  reverse  the  decree,  and  to  overrule  the  demurrer,  with  leave 
to  respondents  to  answer  in  the  Circuit  Court,  when  this 
cause  is  returned  there  on  our  mandate. 

Mr.  Justice  NELSON  dissented. 

I  am  unable  to  assent  to  the  decision  of  a  majority  of  the 
court  in  this  case. 

The  complainant  has  purchased,  at  sheriff's  sale,  thirteen 
promissory  notes,  given  as  part  of  the  purchase  money  upon  a 
*sale  of  a  large  plantation  and  slaves ;  and  secured  by  r«Q07 
mortgage  on  the  same  to  an  amount  exceeding  ^260,000  '- 
for  the  small  sum  of  9600 ;  and  asks  the  interposition  of  the 
extraordinary  powers  of  this  court  on  the  equity  side  to  aid 
him  in  realizing  this  enormous  speculation. 

I  think  he  should  be  left  to  his  remedy  at  law,  and  this, 
upon  the  established  course  of  proceeding  of  a  court  of  ohan* 
eery  in  these  cases. 

In  Seymour  v.  Delancey  and  others^  (6  Johns.  (N.  Y.)  Ch., 
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222,)  Chancellor  Kent  held  that  a  specific  performance  of  a 
contract  of  sale  is  not  a  matter  of  course ;  but  rests  entirely 
on  the  discretion  of  the  court,  upon  a  view  of  all  the  circum- 
stances. And  that  though  mere  inadequacy  of  price,  inde- 
pendent of  other  circumstances,  is  not,  of  itself,  sufficient  to 
set  aside  the  transaction,  yet  it  may  be  sufficient  to  induce 
the  court  to  stay  the  exercise  of  its  discretionary  power  to 
enforce  a  specific  performance.  All  the  cases  on  this  subject 
will  be  found  reviewed  in  that  case ;  and,  also,  by  Chief  Jus- 
tice Savage  in  the  Court  for  the  Correction  of  Errors  where  the 
decree  in  that  case  was  affirmed.     6  Cow.,  445. 

The  Chancellor,  after  having  referred  to  many  of  the  cases 
particularly,  observed  that  these  cases  show  the  antiquity  of 
the  doctrine  of  the  court ;  and  that  the  power  of  awarding  the 
specific  execution  of  contracts,  for  the  sale  of  land,  rested  in 
sound  judicial  discretion,  and  was  not  to  be  applied  to  cases 
that  were  hard,  or  unfair,  or  unreasonable,  or  founded  on  very 
inadequate  considerations. 

The  strong  ground  against  enforcing  a  contract,  where  the 
consideration  is  so  inadequate  as  to  render  it  a  hard  bargain, 
and  an  unequal  and  unreasonable  bargain,  is  that,  if  a  court 
of  equity  acts  at  all,  it  must  act  ex  vigors^  and  carry  the  con- 
tract into  execution  with  unmitigated  severity;  whereas,  if 
the  party  be  sent  to  law«  to  submit  his  case  to  a  jury,  relief 
can  be  afforded  in  damages,  with  a  modei*ation  agreeable  to 
equity  and  good  conscience,  and  when  the  claims  and  preten- 
sions of  each  party  can  be  duly  attended  to,  and  be  permitted 
to  govern  the  assessment. 

In  the  case  before  us,  if  the  court  undertakes  to  give  relief, 
it  would  seem,  from  the  established  rules  of  proceeding  in 
equity,  that  it  will  be  bound  to  award  to  the  complainant  the 
full  amount  of  the  notes  in  question  ;  and  thus  enable  him  to 
realize  upwards  of  $260,000  upon  a  purchase  at  the  priee  of 
9600;  in  other  words,  virtually  awarding  to  him,  for  this 
small  consideration,  an  estate,  which  Wall,  one  of  the  defen- 
dants, had  sold  for  a  sum  exceeding  $260,000,  as  the  notes  in 
question  constitute  part  of  the  purchase-money  and  the  pay- 
ment secured  upon  this  estate. 

*2081       *'^^®  inadequacy  of  the  consideration  is  far  beyond 
-'  that  of  any  case  that  has  oome  under  my  observation  in 
the  course  of  this  examination,  and  is  such  as  to  shock  the  com- 
mon sense  of  mankind. 

In  many  of   the  cases  in  which  the  court  has  refused  to 
interfere,  mainly  on  the  ground  of  inadequacy  of  price,  only 
half  the  value  hud  been  agreed  to  be  given.     That  was  con- 
sidered as  sufficient  evidence  of  a  hard  and  unconscionable 
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bargain,  to  induce  the  court  to  pause,  when  its  extraordinary 
powers  were  invoked  to  the  aid  of  the  party  seeking  to  realize 
the  advantage  of  the  contract,  and  turn  him  over  to  a  court 
of  law. 

The  complainant  in  this  case  is  not  without  a  remedy.  If 
he  has  got  a  legal  right,  he  can  go  into  a  court  of  law  and 
enforce  it.  But  T  do  not  think  it  a  fit  case  for  the  interposi- 
tion of  a  court  of  equity. 

I  do  not  regard  the  allegation  of  a  fraudulent  attempt  on 
the  part  of  the  defendants,  to  prevent  the  complainant  from 
realizing  the  benefit  of  his  purchase ;  as  the  question,  whether 
or  not  a  court  of  equity  should  interfere  and  grant  the  relief 
prayed  for,  in  my  judgment,  is  wholly  unaffected  by  any  such 
considerations;  for,  assuming  the  fraud  should  be  hereafter 
established,  and  this  impediment  to  the  enforcement  of  the 
claim  set  up  under  the  purchase,  removed,  even  then,  accord- 
ing to  the  course  of  proceeding  in  a  court  of  equity,  as  already 
stated,  that  co'irt  would  withhold  its  extraordinary  power  from 
aiding  the  party  to  obtain  so  unjust  and  unconscionable  advan- 
tage, and  turn  him  over  to  a  court  of  law.  By  entertaining 
the  case,  as  presented  in  the  bill,  and  directing  an  answer,  the 
court  assumes  that,  if  the  complainant  can  establish  the  fraud 
in  the  transfer  of  the  notes  as  charged,  he  is  entitled  to  its 
decree  for  the  whole  amount  of  his  purchase ;  for,  as  we  have 
seen,  a  court  of  equity  must  act,  if  at  all,  ex  vigore^  and  carry 
into  execution  the  purchase  as  it  has  been  made.  It  cannot 
consistently,  in  the  exercise  of  its  power  on  this  subject,  carry 
the  purchase  into  partial  execution  by  separating  it,  granting 
the  execution  in  part,  and  withholding  it  in  part.  This  would 
be  arbitrary,  and  unsupported  by  any  rule  or  principle  to  guide 
the  judgment  of  the  court. 

Whether  the  court  will  entertain  the  case  at  all,  or  not,  and 
give  the  relief  prayed  for  in  these  cases,  is  a  question  of  judi- 
cial discretion ;  but,  when  once  entertained,  and  held  to  be  a 
proper  case  for  the  relief,  there  can  be  no  other  given,  con- 
sistent with  established  principles,  than  such  as  the  legal  title 
or  right  set  up  carries  along  with  it.  If  it  gives  to  him  an 
estate  in  land,  the  court  cannot  stop  at  a  moiety  of  it;  nor,  in 
this  case,  in  awarding  any  amount  less  than  the  $260,000.  The 
legal  title  to  the  whole  amount  is  as  complete  as  to  any  por- 
tion of  it. 

^  *For  these  reasons,  thus  briefiy  given,  I  am  obliged  to  r«oAQ 
dissent  from  the  decision  in  this  case,  ■• 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
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record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs ;  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  with  directions  to  overrule  the  demur- 
rer of  the  defendants  with  leave  to  them  to  answer,  and  for 
such  further  proceedings,  in  conformity  to  the  opinion  of  this 
court,  as  to  law  and  justice  may  appertain. 


<  ••»» 


Thb  Ukted  States,  Afpbllants,  v.  Michael  Moobb. 

An  historical  aoooont  ffiven  as  to  what  officer  in  Louisiana  possessed  the 
power  to  grant  part  of  the  king's  domain. 

In  September,  17^,  Morales,  who  was  intendant,  had  not  the  power.  And  a 
receipt  of  that  date,  given  by  him  for  the  purchase-money  of  lands  sold, 
could  convey  no  title. 

By  the  regulations  of  O'Rielly,  made  in  1770,  the  front  proprietors  of  land 
upon  the  Mississippi  were  bound  to  make  mounds  or  levees,  and  also  to  clear 
and  ditch  the  whole  front  of  the  depth  of  two  arpents,  within  three  years 
from  the  date  of  their  purchases.  In  default  thereof,  the  land  reverted  to 
the  kins. 

This  condition  not  having  been  complied  with  in  the  present  case,  and  the 
alleged  proprietor  not  having  asserted  any  claim  from  1797  to  18S5,  the  pre- 
sumption is  that  he  surrendered  his  purchase  and  had  his  money  refunded.^ 

The  claim  is  also  barred  by  lapse  of  time. 

The  District  Court  decreed  that  **  in  case  any  of  the  lands  claimed  by  the  peti- 
tioner should  have  been  sold  by  the  United  States,  he,  the  petitioner,  should 
be  authorized  to  enter,  in  any  land-office  in  the  state  of  Louisiana,  a  like 
quantity  of  public  lands." 

This  decree  was  erroneous.  The  act  of  1844  revived  the  act  of  1824,  but  did 
not  revive  the  act  of  1828  ;  and  the  act  of  1824  required  the  grantees  of  the 
United  States  to  be  made  parties  in  order  that  they  might  come  in  and 
defend  their  title.  It  also  intended  that  these  grantees  shomd  produce  their 
titles,  so  that  the  court  might  ascertain  their  boundaries  and  quantities,  and 
decree  accordingly.    But  in  the  decree  in  question,  this  was  not  done.' 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana. 

The  act,  approved  17th  June,  1844,  [4  Stat,  at  L.,  p.  676], 
revived  and  continued  for  five  years,  and  extended  to  the 
state  of  Louisiana  the  expired  act  of  26th  May,  1824,  entitled 


1 S.  P.     United  States  v.  Simorif       '  Followed.      United   States  y. 

post,  *4d3;  United  States  y.  Hughea^  Davenport,  15  How.,  9:  United  States 

18  How.,  1,  4,  7 ;   United  States  v.  v.  Roselius,  Id.,  86.    See  also  United 

lyAuteHve,  16  Id.,  14.  States  v.  Bodriguez,  7  Sawy.,  687. 

222 


DECEMBER  TERM,   1851.  80S 

The  United  States  v,  Moore. 

^  An  act  enabling  the  claimants  to  lands  within  the  limits  of  the 
state  *of  Missouri  and  Territory  of  Arkansas  to  insti-  r«oi  a 
tute  proceedings  to  try  the  validity  of  their  claims."  ^ 
4  Stat,  at  L.,  p.  52. 

Under  this  act,  Michael  Moore  presented  his  petition  to  the 
District  Court  of  the  United  States  for  the  District  of  Loui* 
siana,  on  the  17th  June,  1846,  claiming  sixty  thousand  arpents 
of  land  situated  in  the  District  of  the  Atchafalaya,  in  the 
sharp  end  of  land  or  angle  where  the  Atchafalaya  and  Missis- 
sippi rivers  join,  or  the  poiut  formed  between  the  said  rivers 
at  the  place  the  Atchafalaya  leaves  the  Mississippi. 

The  title  presented  by  the  petitioner  was  the  following: 

No.  2. —  Sale  of  Royal  Lai%ds;  page  81. 

Don  Juan  Ventura  Morales  and  Don  Gilberto  Leonard, 
intendant  and  comptroller,  pro  tempore  of  the  Province  of 
Louisiana. 

We  have  received  from  Don  Antonio  Iriarte  twenty-four 
thousand  bits  (12|^  cts.  each),  for  the  value  of  sixty  thousand 
superficial  arpents  of  land,  at  the  rate  of  five  cents  per  arpent, 
which  land  has  been  sold  to  him  for  amount  of  the  royal 
treasurer  in  the  district  of  country  of  Chafalaya  and  the  Miss- 
issippi, on  the  point  where  the  two  unite ;  which  payment  is 
entered  in  folio  81  of  the  journal  of  this  treasury  department, 
and  seven  hundred  and  eight  bits  (121  cents  each),  the  amount 
due  for  the  two  and  a  ha&  per  cent,  for  the  duty  of  half-yearly 
tribute,  and  eighteen  per  cent,  for  the  transportation  of  said 
half-yearly  tribute  to  Spain,  have  also  been  paid,  as  shown  by 
the  amount  below,  namely : 

Bits.  Bits. 

For  the  value  of  said  land,  24,000 

The  half-yearly  tribute,  and  eighteen  per  cent. 

for  its  transportation  to  Spain,  708 

24,708 

New  Orleans,  11th  September,  1797. 

(Signed)  MoBALBS. 

Leokabd. 
Valdbs. 

On  the  8th  of  January,  1885,  Don  Roque  Moreno,  then 
residing  in  Madrid,  purchased  the  claim  from  Don  Antonio 
Iriarte  for  fifty  thousand  bits  (12^  cents  each) ;  and  in  order 
to  obtain  a  formal  transfer  of  the  title,  he  presented  a  petition 
on  the  17th  of  February,  1885,  to  the  Lieutenant  Mayor  of 
Madrid,  requesting  that  the  acknowledgment  of  Iriarte  to  the 
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transfer  might  be  made  in  due  form.  Accordingly,  Iriarte 
appeared  before  the  Lieutenant  Mayor,  and  acknowledged 
the  deed  in  the  presence  of  three  notaries. 
4^011-1  *Ii^  1888,  Roque  Moreno  wrote  several  letters  to  the 
•J  house  of  Rosendo  Fernandez  &  Co.,  at  Havana,  request- 
ing them  to  sell  the  claim,  and  in  May  indorsed  the  document 
to  them  for  this  purpose  by  the  following  order : 

**  Pay  to  the  order  of  Messrs.  Don  Rosendo  Fernandez  & 
Co.,  the  value  of  the  document  hereto  annexed,  for  value  in 
account  with  said  gentlemen.  BOQUB  MossNO. 

"  Madrid,  27th  May,  1888.'' 


On  the  15th  of  September,  1888,  Fernandez  &  Go.  assigned 
the  documents  to  Cuesta,  who  transferred  them  to  Moore,  the 
petitioner,  as  appears  by  the  following  transfers : 

**  Agreeably  to  a  letter  from  Don  Roque  Moreno,  of  28th  of 
July  last,  we  transfer  the  above  documents  to  Don  Antonio 
Garcia  Cuesta,  or  order,  without  any  recourse  whatsoever 
against  us.  R.  FEBNAin>BZ  &  Co. 

''  Havana,  16th  September,  1888." 

^^  I  hereby  assign,  transfer,  and  convey  to  Michael  Moore, 
all  my  right,  title,  and  interest,  and  the  interest  of  Roque 
Moreno  and  R.  Fernandez  &  Co.,  to  the  foregoing  title,  and 
to  the  sixty  thousand  arpents  of  land  herein  mentioned. 

Antonio  Gaboia  Cubsta." 

The  petitioner,  Moore,  also,  presented  in  evidence  the  fol* 
lowing  letter  from  Leopold  O'Donnell,  Governor  and  Captain- 
General  of  the  Island  of  Cuba,  verified  by  Robert  B.  Camp- 
bell, Esq.,  consul  of  the  United  States  at  Havana.  The  letter 
was  addressed  to  the  Spanish  consul  at  New  Orleans. 

**  In  my  official  letter  of  the  22d  ot  February,  I  oommoni- 
cated  to  your  Excellency  what  follows : 

^^  His  Excellency,  the  Intendant  of  the  Army,  Sub-Intend* 
ant-General,  and  Delegate  of  the  Royal  Treasury  of  this  city, 
in  his  official  letter  of  the  18th  of  this  month,  communicates 
to  me  what  follows : 

^^  EsTBBMBD  Sib,  —  In  order  to  be  able  to  answer  your  offi- 
cial letter  of  the  8th  inst.,  in  which  you  inclosed  me  a  letter 
from  the  consul  of  her  Majesty  in  New  Orleans,  asking  cer- 
tain information,  I  sent  said  letter  to  the  general  archives  of 
the  royal  treasury,  and  have  obtained  the  following  inform%- 
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tion.  At  folio  31  of  the  book  (journal)  of  tha  Comptrolter 
for  the  Army  and  Department  of  the  Royal  Treasury  for  th^ 
Province  of  Louisiana,  for  the  year  1797«  is  m  entry*  of  whush 
what  follows  is  an  exact  copy : 

♦"September  11th.  We  have  received  from  J)ou  rfMQ 
Antonio  Iriarte  twenty-four  thousand  bits,  for  the  value  ■- 
of  sixty  thousand  superficial  arpents  of  land)  at  the  r^t^  of 
five  cents  per  arpent,  which  land  has  been  sold  to  him  for 
amount  of  the  royal  treasury,  in  the  district  of  country  of 
Chafalaya  and  the  Mississippi,  on  the  point  where  |bh«  two 
unite ;  and  the  seven  hundred  and  eight  bits,  for  the  bala^i^ 
due  for  the  duty  of  2J  per  cent,  for  half-yearly  tribute  on  th# 
value  of  tlie  land,  and  eighteen  per  cent,  for  the  transport^tjp^ 
of  said  half-yearly  tribute  to  Spain,  have  also  he^n  p^idf  Ai 
appears  by  the  account  below : 

For  the  value  of  said  lands,     .  24,000  bits. 

The  half-yearly  tribute,  and  18  per 
loent.  for  5t8  transportation  to  Spain,      708 

24,708  bits. 

MORAUBS,  L&ONARD,  VaLDBB. 

Antonio  Iriarte,  24,708  bits. 

"  This  is  all  that  appears  in  relation  to  the  transfer  whiob 
tbe  Spanish  government  made  in  Loui^i^ina  to  Dpn  Antonio 
Iriarte,  of  the  60^000  arpi^nts  of  laj}d  of  which  ^lention  m 
made  in  the  official  letter  of  his  Excellency  tbe  Captoin* 
General,  and  also  in  the  letter  of  the  consul  of  b^r  Majeisty 
at  New  Orleans,  inclosed  therein;  whether  .Lt  be  in  QOfi§^ 
(|[uence  of  the  documents  appertaining  to  tbe  subj/^idt-iMtter 
not  having  been  transferrea  to  this  office^  now  und^r  my 
charge^  or  whether  they  were  among  tho^  which  hay^  jb^a 
lost  on  the  way  to  this  island,  or  of  those  which  were  dBStr^j^ 
by  the  moths  and  hupiidity  in  the  pls^ce  where  they  hs4  ]b#en 
deposited  since  they  were  received  here ;  neither  caQ  be  fo^n4 
the  decree  or  copy  issued  by  the  tribuqal  of  this  intejidAPx^y, 
ordering  to  be  made  out  the  calculations  of  the  amount  to  b^ 
paid  by  the  purchaser  for  said  land ;  and  couse^j^antly  (^i» 
office  cannot  give  any  thing  more  than  what  has  already  been 
stated  in  relation  to  the  boundaries,  dimensions  pf  tha  lan4«  or 
furnish  any  thing  by  which  the  parties  interested  m^y  dp  m^. 
The  above  is  in  answer  to  your  letter  abovi^  mention^o^  i^d  I 
transmit  this  information  to  vou  for  your  know]jsdgi9y  and  U^ 
answer  to  your  letter  of  (ne  25tb  of  la^t  ffipnth  hwU)g 
reference  to  this  subject. 

^^  I  transmit  to  you  the  above  information,  in  c^ase  the  fiwt 
Vol.  XII. — 16.  225 


212  SUPREME   COURT. 

The  United  States  «.  HocNra. 

oommunication  of  a  similar  nature  should  have  been  mislaid 
or  lost. 
"  May  God  preserve  you  many  years. 

LSOPOIJ)  0*D0KK3SLL. 

«« Havana,  11th  April,  1845." 

Several  witnesses  were  examined  on  behalf  of  the  petitioner 
0Mfrt  *who  verified  the  signatures  of  Rosendo  Fernandez  & 
J  Co.,  of  Roque  Moreno,  of  Morales,  Leonard,  and  Valdes. 
One  of  the  witnesses,  Charles  Louis  Blacke,  being  shown  the 
original  document,  said,  ^^  Cannot  explain  why  the  document 
A  is  cut,  as  it  appears  to  be ;  believes  that  it  must  have  been 
done  in  wantonness.  States  that  documents  in  the  intendancy 
department  were  never  cut  in  that  way.*' 

Jose  Martinez  del  Campo,  witness  for  plaintiff,  being  re- 
called, states,  that  the  discolored  appearance  of  the  paper,  the 
document  A,  in  his  opinion,  arises  from  certain  things,  which 
he  states  as  follows :  That  the  officers  of  quarantine  in  Spain, 
in  order  to  prevent  the  spreading  of  infectious  diseases, 
immerse  documents  in  vinegar,  and  cut  them  in  the  manner 
of  the  document  A  in  question,  in  order  to  make  the  vinegar 
penetrate  more  easily.  This,  he  thinks,  has  been  the  case 
with  the  document  A,  and  therefore,  its  discolored  and  cut 
appearance. 

States,  that  all  the  documents  from  Spain  are  cut  in  like 
manner ;  that  he  has  often  seen  them ;  he  has  in  his  possession 
letters  cut  in  the  same  way. 

The  petitioner  also  offered  evidence  to  prove  the  genuine- 
ness of  the  letters  from  Roque  Moreno,  above  mentioned. 

The  District  Attorney  put  in  a  general  denial,  on  the  part 
of  the  United  States,  and  offered  sundry  original  documents 
in  evidence  to  show  Morales's  habitual  mode  of  signing  offi- 
cially, and  also  Leonard's  mode  of  signature. 

At  May  term,  1848,  the  cause  came  on  for  trial  before  the 
District  Court ;  the  petitioner  having  entered  a  disclaimer  as 
to  the  lands  claimed  by  Butler  and  Black,  confining  his  claim, 
as  to  them,  to  a  float  from  the  United  States.  The  following 
is  the  decree  of  the  District  Court : 

^  It  is  hereby  ordered,  adjudged,  and  decreed,  that  the  peti- 
tioner, Michael  Moore,  is  the  true  and  lawful  owner  of,  and 
has  good  title  against  the  United  States,  the  defendants,  in 
and  to  all  the  lands  and  hereditaments  claimed  by  him  in  his 
petition,  to  wit,  to  sixty  thousand  superficial  arpents  of  land, 
situated  in  the  state  of  Louisiana,  between  the  rivers  Missis- 
sippi and  the  Atchafalaya,  in  the  angle  formed  by  the  said 
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two  rivers,  commencing  at  the  point  where  the  Atchafalaya 
River  leaves  the  Mississippi,  and  running  down  between  the 
two  rivers,  with  the  said  rivers  as  boundaries  on  two  sides,  for 
the  above  quantity. 

^^  It  is  further  ordered,  adjudged,  and  decreed  that,  in  case 
said  lands,  so  claimed  by  said  petitioner,  or  any  part  or  portion 
thereof,  shall  have  been  sold  by  the  United  States,  or  other« 
wise  disposed  of,  said  petitioner,  Michael  Moore,  shall  be,  and 
is  hereby,  authorized  to  enter  in  any  land-office  in  the  state 
*of  Louisiana,  in  parcels  conformable  to  sectional  divi- 
sions and  subdivisions,  a  like  quantity  of  public  lands,  [*214 
after  the  same  shall  have  been  offered  at  public  sale. 

**  And  it  further  appearing  that  Thomas  Butler  and  John 
Black  hold  their  lands  by  title  acquired  from  the  United 
States,  it  is  ordered,  adjudged,  and  decreed,  that  they  be 

?[uieted  in  their  titles,  and  that  the  petitioner  recover  nothing 
rom  them. 

^^  And  that  judgment,  pro  confesso^  be  entered  against  John 
Hagan,  Charles  W.  Hopkins,  and  H.  L.  Williams,  A.  Ledoux, 
and  A.  Miltenberger,  they  not  having  answered  the  petition 
filed  in  this  case. 

^^  Judgment  rendered  June  28th,  1848. 
"  Judgment  signed  June  80th,  1848. 

(Signed,)  Thbo.  H.  MoCaleb,     [Seal.] 

United  States  Judged 


From  this  decree,  the  United  States  appealed  to  this  court. 

It  was  argued  for  the  appellants  by  Mr.  Crittenden^  Attor- 
ney-Greneral,  who  insisted  that  the  claim  was  fraudulent  and 
void. 

1.  The  claim  is  not  founded  on  any  grant,  concession,  war- 
rant, or  order  of  survey ;  and  so  not  within  the  statute  which 
authorized  claimants  to  institute  suits  against  the  United 
States. 

It  is  simply  a  receipt  for  money  paid  into  the  treasury  of 
Spain  by  Iriarte,  for  land  which  he  desired  to  purchase ;  the 
description  of  the  land  is  the  sole  act  of  Iriarte  himself,  not 
founded  on  any  previous  act  of  the  officer  of  Spain  for  the 
Province  of  Louisiana,  who  was  authorized  to  make  grants., 
concessions,  warrants,  and  orders  of  survey ;  nor  is  it  sanc- 
tioned and  ratified  by  any  subsequent  act  of  grant,  concession, 
warrant,  or  order  of  survey,  to  define  the  boundaries  and  sever 
the  land  from  the  public  domain.  By  our  own  laws,  any  per- 
son ujiay  deposit  in  the  treasury  of  the  United  States,  for  the 
purchase  of  the  land  he  desires  to  make,  and  take  the  trea- 

227 


»14  SUPREME  COURT. 

The  United  States  v.  Moore. 

Borer's  receipt  therefor.  But  that  receipt  confers  no  right  4»r 
interest  in  the  land  which  is  described  by  the  depositor.  H^ 
must  thereafter  apply  to  the  proper  ofBcers  of  the  United 
States,  who  are  entrusted  by  law  to  make  sales  of  the  publie 
lands  and  carry  th^m  into  grant.  It  would  not  do  for  such 
depositor  to  stop  at  his  deposit  of  money  in  the  treasury,  omit- 
ting all  the  subsequent  means  required  by  law,  in  order  to 
obtain  a  title  to  the  lands  mentioned  in  the  treasurer's  receipt. 
If  such  a  depositor  should  hold  such  a  receipt  for  thirty  or 
forty  years,  and  then  claim  the  land  mentioned  in  t^e  receipt, 
his  claim  would  be  pronounced  ridiculous  and  absurd. 
*21fil  *The  claim  of  Moore,  founded  upon  the  simple  receipt 
J  produced,  unaccompanied  by  any  authoiitatiye  act,  pre- 
viously or  subsequently  had  and  done,  to  signify  a  grant,  con- 
cession, warrant  or  order  of  survey,  is  ridiculous  and  absurd. 
The  letter  of  O'Donnell,  Governor  and  Captain-General  of 
Cuba,  introduced  by  the  petitioner,  shows  that  the  receipt  is 
not  of  itself  a  grant,  concession,  warrant,  or  order  of  survey. 

2.  The  petition  contains  no  excuse  whatever ;  no  reason  for 
the  delay,  for  the  laches  and  neglect,  for  the  length  of  time 
during  which  Iriarte  and  those  claiming  as  assignees  under 
him  have  slept  upon  this  receipt,  without  claim,  enjoymesit,  or 
effort  to  enjoy  the  land  claimed  under  it. 

The  petition,  by  the  express  command  of  the  statute  under 
which  it  was  fil^d,  is  to  be  governed  and  conducted  according 
to  the  rules  of  a  court  of  equity.  And,  as  the  bill  alleges  no 
excuse  for  the  great  laches,  inactivity,  and  neglect,  it  is  bad 
upon  general  demurrer.  Bowman  ^  others  v.  Wathend'  others^ 
December  term,  1848,  1  How.,  193 ;  Maxwell  v.  Keftmedxfs 
Heir 9^  December  term,  1840,  8  Id.,  221,  222.  In  these  two 
cases  various  decisions  upon  the  subject  are  cited. 

From  11th  September^  1797,  to  the  filing  of  this  petition,  on 
17t^  June,  1846,  (a  period  of  forty-eight  years  and  more,)  this 
elaim  slept,  without  any  attempt  to  obtain  «  survey,  without 
any  possession,  without  any  claim  known  or  heard  of  in  Loui- 
siana. It  was  first  stirred  in  Madrid,  ia  the  year  1885^  by 
Moreno ;  sent  to  Havana,  and  passed  from  hand  to  hand  thero, 
until  Michael  Moore  became  assignee,  without  date,  And 
asserted  the  claim  in  the  year  1846. 

That  this  receipt  was  suffered  to  sleep  for  such  a  great 
length  of  time,  without  one  single  effort  to  obtain  the  land, 
lays  the  foundation  for  the  legal  presumption  that  it  has  been 
in  some  way  compensated  and  cancelled.  Its  discolored^  can* 
celled,  cut,  and  carved  condition  is  but  ill  accounted  £or  by 
the  witness  Campo,  who  seems  not  to  understand  the  mean* 
ing  of  quarantine.  This  document.  A,  was  in  Madrid,  and 
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apon  the  petition  of  Moreno,  was  there  assigned  and  acknowl- 
edged by  Iriarte ;  certified  there ;  thence  inclosed  in  a  letter 
by  Moreno  to  Fernandez  &  Co.,  at  Havana,  and  never  returned 
to  Spain.  That  document  sent  from  Spain  should,  by  "  the 
officers  in  quarantine  in  Spain^^  be  immersed  in  vinegar,  and 
cut  to  make  the  vinegar  penetrate  more  easily,  "  in  order  to 
prevent  the  spreading  of  infectious  diseases,"  is  reversing  the 
order  and  regular  course  of  things.  Vessels  ariving  in  Spain 
are  subjected  to  quarantine  by  the  officers  of  quarantine  in 
Spain.  But  that  the  officers  in  Spain  should  immerse  in  vine- 
gar, and  cut,  to  make  the  vinegar  penetrate  more  easily,  this 
receipt  to  be  sent  from  Spain,  and  *that  "  all  the  docu-  r«oi  g 
ments  from  Spain  are  cut  in  like  manner,"  is  a  tale  not  ^ 
credible  because  of  the  swearing  of  Jose  Martinez  del  Campo. 

Iriarte  was  resident  in  Louisiana  at  the  date  of  the  receipt, 
and  for  years  after.  If  in  the  beginning  the  receipt  was  true, 
good,  and  effectual,  and  had  not,  by  some  after  transaction, 
become  of  no  effect,  why  did  Iriarte,  from  1797  to  1835,  sleep 
upon  his  right,  neglect  to  pursue  his  claim,  and  totally  fail  to 
seek  the  enjoyment  of  that  which  was  his  own  ? 

The  legal  presumption  in  courts  of  law  and  in  courts  of 
equity,  arising  out  of  such  laches,,  inactivity  and  supineness 
for  such  a  great  length  of  time,  is  that  this  receipt  may  have 
been  for  a  bill,  order,  or  note  never  paid ;  or  that  the  money 
nad  been  withdrawn  from  the  treasury ;  or  that  the  half-yearly 
tribute  of  two  and  a  half  per  cent,  upon  the  value  of  the  land, 
and  eighteen  per  cent,  for  transporting  it  to  Spain,  was  found 
too  onerous  by  Iriarte,  and  therefore  he  abandoned  his  claim 
to  the  land,  refused  or  neglected  to  pay  the  half-yearly  tribute, 
cancelled  his  intended  purchase,  or  refused  to  complete  it ;  or 
that,  by  some  means  or  other,  now  forgotten  in  the  lapse  of 
such  a  great  number  of  years,  this  receipt  was  compensated, 
extinguished,  and  abandoned. 

That  legal  presumption  ^^  stands  upon  a  clear  principle, 
built  upon  reason,  the  nature  and  character  of  man,  and  the 
result  of  human  experience.  It  resolves  itself  into  this,  that 
a  man  will  naturally  enjoy  what  belongs  to  him." 

^^  Upon  the  weakness  and  infirmity  of  all  human  tribunals, 
judging  of  matters  of  antiquity,  where  the  circumstances  are 
incapable  of  raising  anything  like  belief,  instead  of  belief, 
(which  is  the  foundation  of  the  judgment  upon  a  recent  trans- 
action,) the  legal  presumption  holds  the  place  of  particular 
individual  belief." 

^^  Mankind,  from  the  infirmity  and  necessity  of  their  situa- 
tion, must,  for  the  preservation  of  their  property  and  rights, 
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have  recourse  to  some  general  principle  to  take  the  place  of 
individual,  specific  belief." 

After  twenty  years,  this  presumption  will  hold  unless 
repelled  by  something  to  excuse  and  account  for  the  failure 
for  so  many  years  to  seek  to  enjoy  what  is  his  own.  HUlary 
V.  WaUer,  12  Ves.,  266,  266. 

8.  This  petition  was  not  presented  to  the  court  within  the 
two  years  prescribed  by  the  statute  under  which  it  professes 
to  have  been  filed. 

4.  The  description  of  the  land  mentioned  in  the  receipt  is 
too  vague  and  indefinite. 

As  these  two  last  points  are  not  involved  in  the  opinion  of 
the  *court,  the  arguments  of  the  Attorney-General  in 
•217]  support  of  them  are  omitted. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  petition  states,  that  about  the  11th  September,  1797, 
Antonio  Yriarte,  a  resident  of  the  Province  of  Louisiana,  for 
the  sum   of  24,708  reals  by  him  paid,  purchased  from  the 

S roper  authorities  under  the  government  of  Spain,  to  wit: 
uan  Ventura  Morales,  the  Intendant  of  the  Province  of 
Louisiana,  and  Gilbert  Leonard,  the  Treasurer  of  said  Prov- 
ince, sixty  thousand  arpens  of  land,  &c.,  all  of  which  more 
fully  appears  from  the  annexed  certificate,  signed  by  the  said 
Morales,  Leonard  and  Carsetano  Yaldes,  secretary  of  the 
Intendant,  acknowledging  the  receipt  of  the  consideration  and 
the  sale  of  the  land  above  expressed. 

The  first  question  arising  on  this  statement  of  facts  is, 
whether  the  paper  exhibited  aflFbrds  any  evidence  that  the 
"  proper  authorities  "  of  Spain  sold  the  land  to  Yriate,  as  this 
party  can  only  sue  for  lands  claimed  by  virtue  of  any  French 
or  Spanish  grant,  concession,  warrant,  or  order  of  survey, 
"legally  made." 

His  petition  alleges  that  the  land  was  purchased  on  the  11th 
September,  1797,  from  Morales,  the  Intendant,  and  Leonard, 
the  Treasurer  of  the  Province.  The  act  positively  requires 
that  the  date  of  the  sale,  concession,  &c.,  shall  be  set  forth,  and 
by  whom  it  was  made,  in  order  that  it  may  be  seen  whether 
the  officer  making  the  concession,  or  sale,  had  power  to  do  so, 
at  the  time  it  was  done ;  and  here,  the  question  of  power 
existing  in  the  Intendant  is  raised  by  an  allegation  of  the  fact. 
:ind  a  denial  in  the  answer.  Undoubtedly,  Leonard  had  no 
authority  to  sell,  or  distribute  by  donation,  any  part  of  the 
public  domain;  but  this  would  be  of  no  consequence  if  Mo- 
rales had  such  power.  WhtMi  the  jiaper  exhibited  bears  date, 
a  controversy  existed  between  tne  Intendunt  Morales  and  the 
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political  and  military  Governor  of  Louisiana,  as  to  which  of 
them  appertained  the  power  to  sell  and  distribute  the  Eling's 
domain,  the  Intendant  claiming  authority  under  the  laws  of 
the  Indies,  and  the  Governor  ^relying  on  a  royal  order  of 
August,  1770.  The  following* historical  account  will  best 
explain  how  the  matter  stood  in  1797,  when  (as  is  alleged) 
this  sale  was  made. 

O'Rielly,  by  commission  dated  16th  April,  1769,  was  ap- 
pointed Governor  and  Captain-General  of  Louisiana,  with 
^^  special  power  to  establish  in  this  new  part  of  the  King's 
dominions,  with  regard  to  the  military  force,  police,  adminis- 
tration of  justice  and  finances,  such  a  form  of  government  as 
might  most  effectually  secure  its  dependence  and  subordina- 
tion, and  promote  the  King's  service  and  the  happiness  of  his 
subjects.     2  Mart.,  2. 

*Unzaga,  colonel  of  the  regiment  of  Havana,  who  r*o;\Q 
had  come  with  O'Rielly,  had  a  commission  as  Governor ;  ^ 
but  was  not  authorized  to  enter  upon  his  duties  until  the 
departure  of  0*Rielly,  or  the  declaration  of  his  will.  On  the 
1st  December,  1769,  0*Rielly  made  the  declaration,  and 
Uuzaga  assumed  the  functions  of  Governor.   2  Mart.  (La.),  IS. 

On  the  18th  February,  1770,  O'Rielly  made  the  regulations 
relating  to  the  granting  of  land,  known  by  his  name.  The 
12th  article  declares  that  all  grants  shall  be  made  in  the  name 
of  the  King  by  the  Governor-General  of  the  Province.  2 
White's  Recop.,  280. 

A  royal  order  of  the  24th  August,  1770,  states,  that  O'Rielly 
had  communicated  the  regulations  made  by  him  to  his  gov- 
ernment, and  these  declaring  that  the  granting  of  land  had 
been  confided  by  His  Majesty  to  the  Governor  and  Comisario 
Ordenador,  he  considered  it  would  be  better  in  future,  that 
the  Governor  alone  should  be  authorized  by  His  Majesty  to 
make  those  grants.  The  order  to  the  Governor  then  pro- 
ceeds: ^^The  King  having  examined  these  dispositions  and 
propositions  of  the  said  Lieu  tenant-General,  approves  them, 
and  also,  that  it  should  be  you  and  your  successors  in  that 
government  only,  who  are  to  have  the  right  to  distribute  the 
royal  lands,  conforming  in  all  points,  as  long  as  His  Majesty 
does  not  otherwise  dispose,  to  the  said  instructions,  the  date 
of  which  is  18th  February  of  this  present  year."  2  White's 
Recop.,  460. 

The  Governors  who  succeeded  Unzara  were,  Galvez,  oolo- 
nel  of  the  regiment  of  Louisiana,  to  whom  Unzaga,  when  he 
was  appointed  Captain-General  of  the  Caraccas,  was  directed 
to  surrender  the  government  provisionally,  by  a  eedvla  of  10th 
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Juljy  1776. — Galvez  entered  on  the  duties  of  his  office  let 
January,  1777.    2  Mart.  (La.),  89. 

Miro  succeeded  Galvez;  the  goyernment  of  the  province 
being  provisionally  vested  in  him  on  the  departure  of  Galvez 
in  1782.     2  Mart.  (La.),  68.  * 

Carondelet  was  promoted  from  the  government  of  San  Sal- 
vador, and  entered  on  his  duties  Ist  «January,  1792*  2  Mart. 
(La.),  81. 

Oayoso,  the  commandant  at  Natchez,  succeeded  Carondelet 
in  the  beginning  of  1797.  2  Mart.  (La«),  149.  His  regula- 
tions for  the  administration  of  posts  and  distribution  of  lands, 
ure  dated  9th  September,  1797. 

So  far  as  we  have  seen,  the  exclusive  authority  vested  in 
the  Governors  to  make  grants,  stood  unrevoked  up  to  this 
time.  But  on  the  departure  of  Rendon,  who  had  been  In- 
tendant  in  1796,  the  functions  of  Intendant  devolved  on 
Morales,  who  had  been  contador.  2  Mart.  (La.),  181.  Mo- 
mles^  thus  Intendant  ad  interim^  in   a  letter  to   Governor 

♦21 Q1  ^*y^®^  ^^  *^®  2^^^  August,  1797,  *(a  few  days  before 
•'  the  latter  issued  his  regulations),  claimed  the  right  to 
gi^ant  the  lands.  2  White's  Reoop.,  470.  Gayoso  declined  to 
yield,  but  ^^  resolved  to  submit  the  question  to  higher  autho- 
rity, and  to  allow  no  innovation  until  the  resolution  of  His 
Majesty  be  made  known."  2  White,  470,  471.  Morales  also 
wrote  a  long  letter  to  Spain  on  the  subject. 

A  royal  order  of  22d  October,  1798,  addressed  to  Gayoso, 
states  me  receipt  of  his  and  Morales's  communications  ^^  respect- 
ing the  right  of  granting  and  distributing  royal  lands  in  the 
district  under  your  command,  which  right  has  been  vested  in 
the  political  and  military  Governor  since  the  order  of  August 
24, 1770y"  and  proceeds  thus:  ^^  The  King  has  resolved  for  the 
sake  of  the  better  and  more  exact  observance  of  the  81st 
article  of  the  royal  ordinance  for  Intendants  of  New  Spain, 
tint  the  exclusive  faculty  of  granting  and  distributing  lands, 
of  every  class,  shall  be  restored  to  the  Intendancy  of  the 
province,  free  from  the  interference  of  any  other  authority,  in 
the  proceedings  as  established  by  law,  consequently  the  power 
Uthierto  residing  in  the  government  to  those  effects  is  abol- 
ished and  suppressed,  being  transferred  to  the  Intendancy  for 
the  future."    2  White's  Recop.,  478. 

The  royal  order  was  communicated  from  Spain  to  Morales 
CMH  the  same  22d  October,  1798.  In  the  communication  to 
Oayoso,  and  that  to  himself.  Morales  is  styled  Intendant  ad 

The  royal  order  seems  to  have  reached  Morales  in  Februaiy, 
1799,  before  it  did  Gayoso.     Some  correspondence  then  took 
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place  between  them,  and  Morales  became  vested  with  the 
power  of  making  sales  and  grants.  2  White^  478-484*  He 
issued  his  regulations  17th  July,  1799.    Id^  284. 

It  will  thos  be  seen,  that  the  authorities  in  Spain  consid- 
ered the  royal  order  of  24tb  Augnst,  1770,  as  of  force  np  to 
February,  1799.  The  language  is  too  plain  to  admit  of  a 
doubt*  The  preamble  of  Morales's  own  regulations  states,  that 
the  power  to  grant  was  vested  in  the  military  and  political 
government,  from  24th  August,  1770,  to  22d  Ootobet,  1798. 

To  the  same  effect  is  the  report  of  Pintado,  dated  at  Havana 
in  1822,  respecting  lands  in  Florida,  communicated  to  our 
government*  2  Whitens  Recop.,  889.  See,  also,  2  Mart.  (La.), 
158. 

At  the  date  of  the  receipt  to  Yriarte,  11th  September,  1797, 
tbe  question  between  Gayoso  and  Morales  had  not  been 
settled  by  the  King.  In  fact,  it  was  only  a  few  days  after  he 
had  addressed  the  first  letter  to  Gayoso  on  the  subject. 

In  the  correspondence  of  Morales  and  Gayoso  and  the 
authorities  in  Spain,  he  refers  to  the  eighty-first  article  of 
instructions  to  Intendants,  as  giving  some  foundation  for  his 
claim.  The  instructions  were  dated  in  December,  1787.  1 
White's  *Reoop.,  860.  They  will  be  found  more  at  r«o20 
length  in  2  White,  67,  and  it  will  be  seen  to  apply  only  ■- 
to  twelve  intendancies  thereby  created  and  expressly  named 
in  New  Spain ;  it  did  not  apply  to  Louisiana.  This  article 
seems  not  to  have  been  sent  to  Louisiana,  or  been  known 
there  until  Morales  brought  the  question  up  in  1797.  The 
royal  order  of  1798,  transferring  the  power  to  distribute  the 
land  for  the  future,  is  conclusive  that  the  eighty-first  article 
had  no  application  to  Louisiana. 

Some  of  the  governors  acted  also  as  Intendants ;  but  that 
would  not  alter  the  power  conferred.  It  was  in  their  capaci- 
ties as  governors  they  were  authorized  to  make  grants,  and 
not  as  superintendents  of  the  finances. 

The  first  Intendant  seems  to  have  come  to  the  country  with 
O'Rielly.  His  name  was  Francisco  de  Loyola.  2  Mart.  (La.) 
2«  He  died  in  1670,  and  was  succeeded  by  Gayaree,  as  Inten 
dant,  ad  interim.     2  Mart.  (La.),  21. 

Unzaga  had  the  office  of  Intendant  united  to  that  of  Gov 
ernor.  2  Mart.  (La.),  84.  Galvez,  when  appointed  Governor 
was  also  appointed  Intendant.  2  Mart.  (La.),  &9.  Durin| 
tbe  time  he  was  engaged  in  the  expeditions  against  the  Bri 
tish  possessions  in  West  Florida,  he  had  no  time  to  bestow  or 
fiscal  affairs,  and  Martin  Navarro  was  appointed  Intendant  ii 
the  beginning  of  1781.  2  Mart.  (La.),  64.  He  left  the  pro 
vinoe  n>r  Spain  in  1788,  and  the  two  offices  were  again  unit#c« 
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in  the  person  of  Miro.  2  Mart.  (La.),  180.  Carondelet  was 
Intendant  as  well  as  Governor.  2  Mart.  (La.),  111.  On  his 
representation  the  office  of  Intendant  was  separated  from 
that  of  Governor,  and  Francisco  de  Rendon,  who  had  been 
the  Secretary  of  the  Spanish  Legation  in  the  United  States, 
was  appointed,  and  arrived  in  New  Orleans  in  the  beginning 
of  1794.  2  Mart.  (La.),  122.  Rendon  was  afterwards  sent 
to  Zacatecas,  and  Morales  was  appointed  (id  interim,,  1796. 
2  Mart.  (La.),  181. 

Thus  it  appears  that  Morales  in  his  letter  of  August  29th, 
1797,  to  Governor  Gayosa  de  Lemos,  claimed  the  ri^t  to  sell, 
distribute,  and  grant  the  public  lands ;  and  insisted  that  the 
Governor  should  not  oppose  the  intendancy  in  the  free  and 
open  jurisdiction  appertaining  to  it,  and  with  which  no  one 
had  a  right  to  intermeddle.  And,  on  the  next  day,  TSOth 
August,  1797),  the  governor  replied  that,  as  discussion  of  the 
question  would  embarrass  the  King's  service,  and  as  the  In- 
tendant claimed  cognizance  of  causes  respecting  sales,  agree- 
ments, and  distributions  of  royal  lands,  he  resolved  to  submit 
the  question  to  higher  authority,  *^  and  to  allow  no  innovation 
until  the  resolution  of  his  majesty  be  made  known." 

The  Governor  having  partly  shrunk  from  the  contest,  it  is 
highly  probable  that  the  Intendant  did  assume  to  make  the 
sale  set  forth  by  the  receipt,  which  bears  date  twelve  days 
*2211  ^^^^  ^^^  *Governor's  letter.  As  no  authority  existed 
^  in  the  Intendant  to  deal  with  the  King's  domain  from 
1769,  when  Spain  first  got  possession  of  Louisiana,  up  to  the 
date  of  the  King's  order,  made  in  October,  1798,  it  is  mani- 
fest that  Morales  had  no  power  to  sell  in  September,  1797 ; 
and  there  is  no  evidence  that  the  King  sanctioned  this  sale, 
nor  can  it  be  inferred  from  any  thing  appearing  in  the  case. 
We  think  the  contrary  is  apparent. 

In  1797,  Yriarte  resided  at  New  Orleans,  and  continued  in 
this  country  for  ten  years  or  more,  as  Blache  states,  and  then 
removed  to  old  Spain.  He  resided  at  Madrid,  when  he  trans- 
ferred the  receipt  to  Moreno  in  1886.  Yriarte  never  took 
possession  of  the  land  claimed,  nor  did  he  take  any  farther 
step  to  secure  the  property. 

By  the  regulations  of  O'Rielly,  made  in  1770,  and  sanc- 
tioned by  the  King,  Yriarte  was  compelled,  if  he  was  owner, 
to  make  mounds  or  levees  in  front  of  his  land  on  the  banks 
of  the  Mississippi,  and  also  to  clear  and  ditch  the  whole  front 
of  the  depth  of  two  arpens  within  three  years  from  the  date 
of  his  purchase ;  and,  in  default  of  fulfilling  these  conditions, 
the  land  was  to  revert  to  the  King's  domain  and  be  granted 
anew.  Neither  could  he  sell  until  after  three  years'  posses 
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sion,  and  until  the  above-mentioned  conditions  were  entirely 
fulfilled ;  and,  says  the  third  regulation,  ^^  To  guard  against 
every  evasion  in  this  respect,  the  sales  of  said  lands  cannot 
be  made  without  a  written  permission  from  the  Governor- 
General,  who  will  not  grant  it,  until,  on  strict  inquiry,  it 
shall  be  found  that  the  conditions  above  explained  have  been 
duly  executed."  That  is  to  say,  no  sale  could  be  made  or  for- 
mal title  issued,  until  these  conditions  were  complied  with. 

The  land  claimed  fronted  on  the  Mississippi  River  for  twenty 
miles  and  more,  and  on  the  great  western  outlet,  the  Atchafa- 
laya,  to  an  equal  extent ;  and,  if  no  mounds  were  made,  the 
country  below  must  have  been  overflowed  every  year  to  a 
ruinous  extent.  Levees  were  indispensable;  their  construc- 
tion was  a  high  public  policy,  and  forfeiture  an  inevitable 
necessity,  in  case  of  failure.  These  were  laws  and  ordinances 
of  the  government  under  which  the  claim  originated,  and 
which  the  act  of  1824  instructs  us  to  observe;  the  Span- 
ish government  was  not  bound  to  complete  the  title ;  but,  on 
the  contrary,  under  a  necessity  to  declare  it  forfeited.  This 
is  plainly  manifest.  Even  admitting  that  Morales,  as  Inten- 
dant,  had  full  power  to  make  the  sale,  still  forfeiture  was 
inevitable.  Under  these  circumstances  it  is  idle  to  assume 
that  Morales's  act  of  sale  received  any  sanction  from  the  King 
of  Spain,  or  from  any  one  exercising  his  authority. 

Embarrassed  as  Triarte  was  with  the  want  of  power  in 
Morales  to  sell,  and  the  stringency  of  O'Rielly's  regulations 
compelling  *him  to  occupy,  clear,  ditch,  and  levy,  a  r«oQo 
necessity  was  imposed  on  him  to  surrender  his  pur-  ■- 
chase  and  have  his  money  refunded ;  and  there  are  several 
reasons  apparent  why  we  think  he  did  so.  In  the  first  place, 
he  labored  under  no  disability  or  impediment ;  he  remained 
quiet,  never  took  possession,  nor  asked  for  a  survey  up  to  the 
change  of  flags  in  1804 ;  nor  did  he  ask  for  a  confirmation  of 
Morales's  void  act  from  the  Spanish  authorities.  And,  after  the 
United  States  assumed  jurisdiction,  boards  of  commissioners 
almost  constantly  existed  before  which  his  claim  could  have 
been  presented,  and  through  them,  reported  to  Congress  for 
political  action  thereon ;  yet  no  step  was  taken,  and  the  claim 
slept  in  the  hands  of  Yriarte  until  1835,  when  he  sold  it  in 
Madrid ;  and  it  first  made  its  appearance  in  this  country,  when 
presented  to  the  District  Court,  in  June,  1846.  When  there 
adduced  in  evidence,  the  receipt  was  cut  in  gashes  and 
stained,  having  the  appearance  of  a  neglected,  valueless,  and 
cancelled  paper.  To  account  for  its  appearance,  one  Campo 
deposed  for  plaintiff,  that,  in  his  opinion,  the  cut  and  dilap- 
idated condition  of   the  document  grew   out  of    this  fact: 
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**tbat  the  officers  of  quarantine  in  Spain,  in  order  to  prevent 
the  spreading  of  infectiouB  diseases,  immersed  documents  in 
Tinegar^  and  cut  them  in  this  manner.  This  was  in  order  to 
make  the  vinegar  penetrate  more  easily,  and  this  he  thinks 
has  been  the  case  with  the  document  in  question,  and,  there- 
fore, its  discolored  and  cut  appearance."  He  further  states, 
**  that  all  the  documents  from  Spain  are  cut  in  like  manner ; 
that  he  has  often  s^en  them ;  he  has  in  his  possession  letters 
cut  in  the  same  way." 

This  was  obviously  a  private  receipt  held  by  Yriarte,  and 
carried  by  him  to  Spain ;  and  as  the  money  he  had  paid  in 
Louisiana  went  to  the  royal  treasury  and  was  transmitted  to 
Madrid  as  the  receipt  shows,  the  fair  presumption  is,  that 
when  the  receipt  was  there  presented,  and  the  money  refunded, 
the  marks  of  cancellation  were  made  by  cutting  the  paper  in 
gashes,  as  no  reason  can  be  perceived  why  the  holder  would 
thus  deface  his  own  document ;  nor  can  it  oe  imagined  why  a 
mere  sheet  of  paper  should  be  thus  cut  to  let  in  an  acid,  if 
such  practice  prevailed,  which  we  suppose,  however,  to  have 
DO  foundation  in  fact,  as  witnesses  in  abundance  could  have 
been  produced  to  support  this  improbable  account,  if  it  were 
true  that  all  documents,  coming  from  Spain,  are  cut  in  like 
manner  and  stained  with  vinegar. 

We  are  called  on  to  decide  in  this  case  according  to  the 
lules  governing  a  court  of  equity,  and  are  bound  to  give  due 
weight  to  lapse  of  time. 

The  party  was  under  no  disability,  and  slept  on  his  rights, 
as  he  now  claims  them,  for  nearly  fifty  years,  without  taKing 
nooQ-i  ^  ^single  step.    He  makes  no  excuse  for  his  long  delay, 
-J  and  cannot  now  get  relief  by  having  his  title  com- 
pleted. 

No  case  has  come  within  our  experience,  where  the  obscurity 
and  antiquity  of  the  transaction  more  forcibly  than  in  the 
present  case,  required  a  court  of  equity  to  bar  a  complainant 
on  legal  presumptions  founded  on  lapse  of  time ;  and  where 
the  bar  should  take  the  place  of  individual  belief. 

The  government  had  taken  possession,  and  had  sold  out 
these  lands  to  a  great  extent,  and  was  bound  in  good  faith  to 
protect  its  vendees;  that  these  private  owners  could  have 
relied  on  the  lapse  of  time,  and  defeated  the  claim  set  up,  is 
clear ;  and  on  principle,  their  vendor  could  do  so  likewise. 

Even  had  this  claim  been  adjudged  valid  by  this  court,  still 
the  decree  below  is  in  part  erroneous.  The  part  referred  to 
is  as  follows :  ^^  It  is  further  ordered,  adjudged,  and  decreed, 
that,  in  case  said  lands  so  claimed  by  said  petitioner,  or  any 
part  or  portion  thereof,  shall  have  been  sold  by  the  United 
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States,  or  otherwise  disposed  of,  said  petitioner,  Michael 
Moore,  shall  be,  and  is  hereby,  authorized,  to  enter  in  any 
land-offioe  in  the  state  of  Louisiana,  in  parcels  conformable  to 
sectional  divisions  and  subdivisions,  a  like  quantity  of  publio 
lands,  after  the  same  shall  have  been  offered  at  public  sale/' 

By  the  act  of  1824,  it  is  provided  that  if  it  shall  so  happen 
that  the  lauds  decreed  to  any  complainant  ^^  shall  have  been 
sold  by  the  United  States,  or  otherwise  disposed  of,  it  shall  be 
lawful  for  the  party  interested  to  enter  the  like  quantity  on 
other  lands."  Here  the  decree  is  general  against  the  United 
States,  and  awards  to  complainant  floating  warrants  for  ail 
lands  that  the  United  States  may  have  sold,  or  otherwise  dis- 
posed of  within  the  bounds  of  the  tract  decreed.  The  act 
requires  the  names  of  all  persons  claiming  the  hind  sued  £or, 
or  any  part  of  it,  to  be  set  forth  in  the  petition,  and  that  they 
shall  be  made  defendants  in  due  form  by  citation ;  and  if  the 
entire  tract  is  claimed  by  private  persons,  then  they  shall  be 
sole  defendants ;  but  if  the  government  is  owner  in  part,  or  of 
the  whole,  then  this  fact  shall  be  stated,  and  the  attorney  of 
the  district  must  be  served  witli  process,  Had  be  allowed  to 
answer  for  the  United  States.  The  purpose  of  Congress  was 
first,  to  authorize  a  suit  against  the  United  States ;  and,  in  the 
next  place,  to  give  judicial  cognizance  of  a  description  of 
ineipient  claims  having  no  standing  in  a  court  of  justice  before 
the  act  was  passed ;  and,  thirdly,  that  the  petitioner  should  be 
bound  to  sue  private  persons,  claiming  the  same  land«  so  that 
those  having  an  interest,  and  better  knowledge  of  facts,  and 
more  capacity  to  defend,  than  the  United  States,  might  be 
drawn  into  the  contest ;  and  that  they  should  be  compelled  to 
produce  their  titie,  so  that  if  a  ^decree  was  made  for  r*^9A 
complainant,  the  court  could  ascertain  what  part  of  the  *- 
land  should  be  granted  to  bim  by  patent;  and  as  this  could 
only  be  done  by  a  specific  ascertainment  of  interfering  claims, 
the  decree  mnst  of  necessity  specify  their  boundaries  and 
quantities.  Nor  can  it  stop  here ;  it  must  adjudge  that  a  war- 
rant shall  issue,  and  be  subject  to  location.  This  decree  is 
not  only  in  general  terms,  but  it  is  contingent,  that  in  case  all 
the  lands  claimed,  or  any  part  or  portion  of  them,  have  been 
sold  or  otherwise  disposed  of  by  the  United  States,  then  tba 
petitioner  shall  be  authorized  to  enter  a  like  quantity,  &c. 

The  District  Court,  as  we  apprehend,  did  not  proceed  to 
adjudge  other  lands  as  an  equivalent,  on  the  Act  of  1824,  as  it 
originally  stood,  but  on  amendatory  and  repealing  elausea 
found  in  the  8th  section  of  the  act  of  May  23dL  1828,  extend- 
ing the  law  to  Florida ;  and  especially  to  the  2d  section  of  tba 
act  of  24th  May,  1828,  giving  further  time  to  claimants  in 
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Missouri  and  Arkansas  to  institute  suits;  both  of  which 
clauses  declare  that  so  much  of  the  act  of  1824  as  requires 
petitioners  to  make  adverse  claimants  parties  to  the  suit  shall 
be,  and  are  thereby  repealed.  The  act  of  24th  May,  1828, 
contains  various  other  provisions ;  some  of  which  modify,  and 
others  repeal  parts  of  the  act  of  1824. 

The  act  of  June  17,  1844,  provides  that  so  much  of  the  act 
of  May  26, 1824,  as  relates  to  the  state  of  Missouri  is  thereby 
revived  and  re-enacted ;  and  the  same  jurisdiction  is  given  to 
the  District  Courts  of  Arkansas,  Louisiana,  Alabama,  and 
Mississippi,  as  was  exercised  under  said  act  in  Missouri ;  with 
the  exception  of  that  part  of  the  act  (being  section  14  and 
15)  that  applied  exclusively  to  the  territory  of  Arkansas,  which 
only  allowed  claims  of  a  league  square,  and  under,  to  be  adju- 
dicated. The  thirteen  previous  sections  stand  incorporated  in 
like  manner  as  they  would  be,  if  they  had  been  copied  into 
the  act  of  1844.  No  language  to  this  effect,  could  make  it 
plainer;  any  attempt  to  incorporate  likewise  the  act  of  24th 
May,  1828,  into  that  of  1844,  would  not  only  be  a  forced  con- 
struction, but  a  manifest  perversion.  It  follows  that  the  law 
as  found  in  the  thirteen  first  sections  of  the  act  of  1824, 
furnishes  all  authority  the  District  Court  had,  to  proceed,  and 
to  decree  an  equivalent ;  and,  that  the  true  mode  of  proceed- 
ing, according  to  the  law  as  it  stands,  is  as  above  stated,  we 
suppose  to  be  not  open  to  controversy. 

This  view  of  the  act  of  1844  was  very  forcibly  presented  to 
us  by  the  Attorney-General  in  the  case  of  the  United  State$ 
V.  Boisdorfi  Heirs^  coming  up  from  Mississippi,  11  How.,  77, 
but  as  we  then  apprehended  that  no  similar  irregularity  might 
again  occur,  no  notice  was  taken  of  it  in  the  opinion,  dismissing 
the  cause  on  its  merits. 

«oof;i       *  Being  of  opinion  that  this  cause  is  destitute  of 
-■  merits,  it  is  ordered  that  the  decree  of  the  District 
Court  be  reveraed,  and  the  petition  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled,  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimants. 
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Wyllys  Lyman,  Gboboe  P.  Marsh,  Johk  Peok,  and 
John  H.  Pbok,  Plaintiffs  in  Ebbob,  v.  The  Pbesi- 

DENT,  DiBECTOBS,  AND  COMPANY  OF  THE  BANK  OF  THE 

United  States.* 

Where  persons  were  hidebted  to  a  bank  and  gave  their  promissorr  note  for  the 
amoont  of  the  debt,  the  mere  acceptance  of  the  notes  by  the  bank  did  not 
necessarily  operate  as  a  satisfaction;  and  whether  or  not  there  was  an  agree- 
ment at  the  time  to  receive  them  in  satisfaction,  or  whether  the  circom- 
stances  attending  the  transaction  warranted  such  an  inference,  were  questions 
for  the  Jury.3 

Ail  the  notes  having  been  paid  except  the  last,  and  the  action  not  being 

'  Beported  below,  1  Blatchf.,  297.  sumed  such  was  the  intention,  until 
'  The  acceptance,  by  the  creditor,  of  such  presumption  is  repelled  by  evt- 
a  negotiable  note,  does  not  extinguish  dence.  Hudson  v.  Bradley^  2  Cliff, 
an  antecedent  debt,  in  the  absence  of  130;  Kimball  v.  The  Anna  Kimballf 
an  agreement  between  the  parties  that  Id.,  4;  Be  Clap,  2  Low,  226,  2d0; 
it  shall  have  such  effect.  Peter  v.  Amoe'v,  Bewnetj  125  Mass.,  120;  Sviett 
Beverly,  10  Pet.,  582;  Bank  qf  United  v.  8(mthworth,  Id.,  417;  Brigham  v. 
Stales  V.  Daniel,  12  Id.,  88;  Bank  qf  LaUy,  180  Id.,  485;  but  see  Lard  v. 
United  States-^.  Beverly,  1  How.,  134;  Bigelow,  124  Id.,  185;  Lowell  v.  WO- 
Downey  v.  Hicke,  14  Id.,  249;  Weed  Hams,  125  Id.,  439;  and  such  is  also 
V.  SnoWj  3  McLean,  265;  AHen  v.  the  law  in  Maine,  Ward  v.  Bourne^ 
King,  4  Id.,  128;  KimhaUy,  TheAnria  66  Me.,  161;  MeJian  v.  Thompson,  71 
Kimball,  2  Cliff,  4;  a.  o.  8  Wall.,  87.  Id.,  492;  but  see  Hussey  v.  Sibley,  66 
Such  is  the  rule  in  Alabama.  Mar-  Id.,  192;  and  Iowa,  Farvoell  v.  Sal- 
shall  V.  Marshall,  42  Ala..  149;  Oraves  paugh,  82  Iowa,  582;  and  North  Caro- 
V.  Shulman,  59  Id.,  406.  S.  P.  Be  lina,  Ciarrie  v.  Kennedy,  78  N.  C,  91; 
Hurst,  1  Flipp.,  462;  Morris  v.  Harvey,  and  in  Wisconsin,  Mehlberg  v.  Fisher, 
75  Ya.,  726;  and  Arkansas,  Brugman  24  Wis.,  607;  but  see  Ho^nger  v. 
V.  McGuire,  82  Ark.,  788;  and  Con-  TTetts.  47  Id.,  628. 
necticut,  Wright  y.  Lawton,  87  Conn.,  In  New  York  the  acceptance  of  a 
167 ;  and  Qeorgia,  PhiUips  v.  Bullard,  note  has  the  effect  of  extending  the 
58  Ga.,  256;  but  see  Thioeatt  v.  State,  time  of  payment,  and  until  the  note 
66  Id.,  673;  and  Illinois,  ArehU>ald  becomes  due  the  creditor  cannot  en- 
V.  ArgaU,  58  111.,  807;  Wilhelm  v.  force  the  collection  of  the  claim. 
Schmidt,  84  Id.,  188;  and  Indiana,  Happy  v.  Mosher,  48  N.  Y.,  818;  but 
Hill  V.  Sleeper,  58  Ind.,  221;  LitUe  v.  see NidioY,  NaL  City  Bank,  59  How. 
Amer.  Button-Hole,  dbc.  Co,,  67  Id.,  Ft,,  10  ipoard  of  Education  Y.Fonda, 
67;  and  Michigan,  Brown  v.  Dunckel,  77  N.  x.,  350:  ^ot  Bank  v.  Wells, 
46  Mich.,  29:  and  Mississippi,  Quion  79  Id.,  498.  S.  P.  in  Bhode  Island, 
Y,DoheHy,^Mlas.,5SS;Wadlington  Wilbur  v.  Jemegan,  11  B.  I.,  113; 
V.  Covert,  51  Id.,  631;  but  see  Lean  v.  Nightingale  v.  Chaffee,  Id.,  609. 
Friedlander,  45  Id.,  559;  and  in  Mis-  The  following  cases  hold  that  if  the 
souri,  Doebling  v.  Luce,  45  Mo.,  150;  note  Is  one  governed  by  the  law- 
but  see  Ames  Packing,  Ac,  Co,  v.  merchant,  its  acceptance  will  be  pre- 
Tucker,  8  Mo.  App.,  95;  and  New  sumed  to  extinguish  a  pre-existing 
Jersey,  Middlesex  v.  Thomas,  5  C.  £.  indebtedness  of  the  maker  to  the 
G^r.,  89;  Swain  v.  Fraxier,  8  Stew,  payee;  but  If  not  governed  by  the 
(N.  J.),  326;  and  Ohio,  Emerine  v.  law-merchant  the  note  will  not  have 
O^Brien,  36  Ohio  St.,  491;  and  Penn-  such  effect,  unless  by  express  agree- 
sylvania.  League  y.  Waring,  fib  FtL,  St.,  ment.  Afford  v.  Baker,  53  Ind.,  279; 
244;  but  see  Cake  v.  Lebanon  Bank,  Smith  v.  Beltger,  68  Id.,  254;  Teal  v. 
S6  Id.,  308;  and  West  Virginia,  Feomp-  &^angler,  72  Id.,  380;  Weston  v 
ster  V.  Withrow,  12  W.  Va.,  611.  Wiley,  78  Id.,  54. 
But  in  Massachusetts,  it  will  be  pre- 
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brought  upon  the  note  but  upon  the  original  consideration,  the  bank  was 
not  lK>und  to  bring  the  prior  notes  into  court:  the  presumption  of  law  was, 
they  had  been  given  up  by  the  holder  at  the  time  of  payment.  If  the  fact  was 
not  so,  the  buraen  li^  upon  the  defeuidants  to  show  it. 

So  also,  a  part  of  the  consideration  being  the  purchase  of  real  estate,  tiie  Ntok 
was  not  bound  to  proTe  theexeeution  and  delivery  of  proper  conveyaoeos  to 
the  defendants.  Having  given  their  notes  for  the  purchase-money,  the 
court  was  bound  to  presume  that  they  were  satisfied  with  the  oonveyaooes. 
If  not,  it  was  their  duty  to  show  it. 

Where  the  bank  had  become  insolvent  and  had  made  an  assignment  of  its 
effects  to  trustees  for  the  benefit  of  its  creditors,  the  bank  was  idlowed  to 
sae  in  its  own  name  at  the  instance,  and  for  the  benefit  of  creditors,  and 
the  case  was  the  same  as  if  the  law  permitted  the  suit  to  be  brou^t,  and  the 
same  had  been  brouebt,  in  the  name  of  such  trustees. 

Although  the  bank  haa  indorsed  a  note  amongst  its  other  assets  to  its  trosteea, 
yet  under  the  circumstances  it  could  maintain  a  suit  upon  the  note,  because. 

Where  a  party  who  is  the  holder  of  a  note  has  transferred  it  for  purposes 
of  collection,  and  it  is  not  paid  but  is  found  in  the  possession  of  the  original 
holder,  he  can  recover,  as  he  is  remitted  to  his  original  rights,  notwithstand- 
ing the  indorsement;  and  if  the  note  is  not  paid, the  plaintiff  may  give  it  up 
and  recover  upon  the  original  consideration. 

Before  the  defendants  became  indebted  to  the  bank,  the  bank  had  made  a 
compromise  of  certain  daims,  which,  amongst  others,  were  the  subject  of 
the  sale  by  the  bank  and  purchase  by  the  defendants.  Two  of  the  defen- 
dants had  knowledge  of  the  conditions  of  this  compromise,  and  their  knowl- 
edge must  be  comudered  aa  extending  to  the  other  defendants.  It  was  a 
question  for  the  jury  to  determine  what  the  defendants  purchased.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Vermont. 

*2261  *^^  ^^  ^  ^^^^  brought  by  the  Bank  of  the  United 
^  States,  under  the  following  circumstances : 
During  the  existence  of  the  charter  granted  by  Congress  to 
the  Bank  of  the  United  States,  it  had  established  a  branch  of 
thill  institution  at  Burlington,  in  the  state  of  Vermont.  The 
Bank,  when  chartered  by  Pennsylvania,  became  the  owner 
of  the  property  and  effects  of  the  former  corporation,  and 
of  course  of  the  property  and  effects  of  the  branch  at  Burling- 
ton. Being  about  to  close  and  withdraw  that  branchy  the 
board  in  Philadelphia  received  the  following  oflGsr : 

To  the  President  and  Directors  of  the  Bank  of  tba  United 

States. 

John  Peck  and  Lyman  and  Marsh  and  others,  propoM  to 
purchase  of  the  Bank  of  the  United  States  the  property  of  the 
office  at  Burlington,  Vt.,  as  it  was  upon  the  2a  day  of  March* 
1886,  upon  the  following  terms,  viz. : 
BiUs  discounted,  2d  March«  1886,      170,121  01 
Bills  receivable,  same  date,      •      .        2,188  46 

$72,264-47 

I  See  Proctor  t.  Baldwin,  82  Jnd.,  874. 
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With  average  of  interest. 

Molntire  &  Burdick's  debt,    .  •  •24,128.12  ^ 

Molntire  &  Blood's  debt,        .  .  2,000.00  | 

Blood  &  Burdick's  debt,         .  .  1,600.00  « 

Molntire  &  Bean  &  Rolfe's  debt,  •  8,000.00  ^ 

Gates  &  Co.'s  debts,                .  .  28,795.28  ^ 


64,628.40 

Suspended  debt,      ....  6,000.00 

Banking-house  and  apportenanoes,  and  house 
and  lot  in  Vergennes.  .        •  10,000.00 

•141,777.87 


To  be  paid  in  four  or  five  annual  instalments,  with  6  per 
cent,  interest,  and  such  security  given  as  shall  be  satisfAototy. 

John  Peck, /or  himself  and  othen. 
Philadelphia,  10th  March,  1886. 

The  offer  was  accepted,  and  the  plainti£k  in  error  signed 
four  joint  and  several  notes,  dated  on  the  1st  of  April,  1886, 
payable  to  the  order  of  Mr.  Jaudon,  cashier,  at  the  Unioii 
Bank,  in  the  city  of  New  York.  Each  note  was  for  •36,600 
dollars,  and  they  were  payable  one,  two,  three,  and  four  years 
after  date.  Separate  notes  were  given  for  the  interest  paya* 
ble  at  intervals  of  six  months,  and  the  small  balance  remaining 
bein^  paid  in  cash. 

When  the  first  note  was  becoming  due.  Peck  &  Co.  were 
not  prepared  to  pay  it,  and  requested  the  bank  to  discount 
other  paper  for  them  to  the  amount  of  •16,000  to  place  them 
in  funds ;  *and  amongst  this  other  paper  was  a  note  by  reooT 
Lyman  &  Cole  for  $5000,  which  was  indorsed  over  to  ^ 
the  bank  by  Peck  &  Co.  The  bank  having  acceded  to  this 
proposition,  the  first  note  was  given  up  as  paid,  as  was  Also 
the  second  and  third  when  they  became  due.  The  note  by 
Lyman  &  Cole,  however,  was  not  paid,  and  constituted  one  bf 
the  items  of  this  suit. 

By  reference  to  the  above  list  of  assets,  it  will  be  perceived 
that  the  ^^  suspended  debt "  is  valued  at  •6000.  Two  of  these 
items  were  brought  forward  in  the  bill  of  exceptions,  and  are 
noticed  in  the  opinion  of  the  court.    It  is  proper,  therefore,  to 

five  the  following  explanation  of  the  matter,  copied  from  the 
rief  of  Mr.  Phelps : 

Among  the  items  of  the  suspended  debt  sold  to  the  defsn* 

dants  for  the  sum  of  96000,  the  nominal  amount  being  otet 

•26,000,  were  two  sums  standing  upon  the  books  of  the  bank 

in  the  list  of  suspended  debts,  as  due  from  one  Burrows^  and 
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from  the  firm  of  Tniesdell  &  Co.  The  debt  of  Truesdell  & 
Co.  had  been  compromised  by  the  payment  of  fifty  per  cent., 
so  that  the  balance  of  50  per  cent.,  which  stood  upon  the 
books  of  the  bank  at  the  time  of  the  sale  to  the  defendants, 
was  not  due.  The  amount  paid  by  Truesdell  &  Co.  had  been 
deducted  from  the  original  debt,  so  that  the  sum  apparently 
due  was  only  the  remaining  half. 

The  Burrows  debt  had  also  been  compromised,  and  was  in  a 
similar  condition,  except  that  the  sum  to  be  paid  by  him  under 
the  compromise  had  not  been  paid. 

The  compromise  of  the  debts  against  Truesdell  &  Co.  was 
made  by  the  directors  of  the  branch,  with  the  approbation  and 
concurrence  of  the  parent  board.  At  the  time  when  this  was 
done  two  of  the  defendants  were  directors  of  the  branch,  and 
acted  in  the  matter. 

The  directors  of  the  branch  were  directed  by  the  parent 
board  to  make  semi-annual  returns,  showing  the  condition  of 
the  branch,  the  suspended  debts,  &c.  Two  of  these  returns, 
signed  by  two  of  the  defendants  as  directors,  show  the  precise 
condition  of  these  debts.  They  being  marked  with  the  letter 
D,  signifying  desperate,  and  a  note  being  appended,  showing 
that  the  apparent  balances  were  not  due.  These  transactions 
took  place  long  before  the  sale  to  the  defendants.  The  defen- 
dants claim  that  they  should  be  indemnified  for  the  amount  of 
these  apparent  debts  not  really  due. 

In  October,  1849,  the  bank  brought  suit  against  Peck  & 
Co.,  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont.  The  declaration  contained  the  usual  money 
counts,  an  account  stated,  and  also  counts  for  the  original 
consideration  of  the  notes.  The  defendants  pleaded  the  gen- 
*2281  ^^  issue  and  statute  of  *limitations.  At  the  trial  the 
-I  jury  found  a  verdict  for  the  plaintifiF  at  921,621.47,  and 
costs. 

In  the  course  of  the  trial  several  exceptions  were  taken  to 
the  admissibility  of  evidence,  and  upwards  of  one  hundred 
pages  of  printed  matter  were  incorporated  into,  and  made 
part  of,  the  bill.  It  is  obvious,  therefore,  that  the  whole  of  it 
cannot  be  inserted. 

To  sustain  the  issue,  on  the  part  of  the  plainti£Eg^  the  coun- 
sel for  the  plaintiffs  offered  in  evidence  the  testimony  of  Lloyd 
Mifflin,  John  Ramsey ,  Samuel  Jaudon,  and  Thomas  B.  Taylor, 
with  the  several  papei-s  and  exhibits  thereto  attached,  and 
referred  to  in  their  testimony,  which  testimony  was  taken 
under  a  commission  issued  from  this  court,  and  which  testimony, 
papers,  and  exhibits,  are  on  file  in  said  suit,  and  are  hereby 
referred  to,  and  incorporated  with,  and  made  part  of,  this  bill 
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of  exceptions,  together  with  the  promissory  note,  dated  April 
1,  1886,  for  thirty-five  thousand  five  hundred  dollars,  payable 
to  "  Samuel  Jaudon,  Esq.,  cashier,"  or  order,  four  years  from 
date,  at  the  Union  Bank,  in  the  city  of  New  York,  signed  by 
the  defendants ;  and  the  note  for  five  thousand  dollars,  dated 
March  26,  1837,  signed  by  Lyman  &  Cole,  payable  to  defen- 
dants, or  order,  on  the  first  day  of  June,  1837,  at  the  Union 
Bank,  city  of  New  York,  which  promissory  notes  are  also 
annexed  to  said  testimony  on  file,  as  aforesaid,  and  are  referred 
to,  and  made  part  of,  this  bill  of  exceptions. 

To  the  reading  of  which  testimony,  exhibits,  and  notes,  the 
counsel  for  the  defendants  made  the  following  objections : 

1.  To  the  reading  of  the  said  thirty-five  thousand  five  hun- 
dred dollar  note,  upon  the  ground  that  it  was  not  payable  to 
the  plaintiffs  but  to  Samuel  Jaudon,  and  not  indorsed  by  said 
Jaudon. 

2.  Objected  to  the  "  explanatory  memorandum  "  upon  ex- 
hibit B,  referred  to  in,  and  annexed  to,  the  deposition  afore- 
said of  said  MifBin,  on  the  ground  that  the  defendants  were 
not,  nor  either  of  them,  parties  to,  nor  in  any  way  connected 
therewith. 

8.  To  the  testimony  of  said  Mifflin,  under  the  fifth  interro- 
gatory, tending  to  prove  that  the  consideration  of  said  thirty- 
five  thousand  five  hundred  dollar  note  moved  from  the  plain- 
tiffs, and  the  practice  of  the  plaintiffs,  in  taking  notes  payable 
to  the  cashier ;  and  to  the  testimony  of  said  Jaudon,  under  the 
7th,  8th,  and  9th  interrogatories,  tending  to  prove  that  the 
plaintifiGs  advanced  the  consideration  of  the  said  thirty-five 
thousand  five  hundred  dollar  note,  shown  to  said  witness 
Jaudon,  and  the  other  notes  referred  to  by  him,  given  by  the 
defendants  at  the  same  time,  and  that  it  was  the  property  of 
the  plaintiffs,  and  tending  to  prove  the  practice  of  the  plain- 
ti£&  in  taking  notes  thus  payable ;  and  also  to  all  the  evidence 
tending  to  prove  the  same  facts,  on  the  ground  that  the  legal 
effect  of  the  note  could  not  be  varied  or  controlled  by  parol 
evidence. 

*4.  To  the  testimony  of  said  Mifflin,  under  the  7th  r«ooq 
interrogatory,  on  the   ground  that  neither  parol  evi-  ^ 
dence  nor  a  copy  of  the  instructions  was  the  best  evidence, 
and  that  the  original  should  be  produced ;  and  objected  to  the 
evidence  of  said  Mifflin,  under  the  8th  interrogatory,  on  the 

S*ound  that  the  original  paper,  sent  to  the  Branch  Bank  at 
urlington,  should  be  produced. 

5.  The  defendants  objected  to  the  testimony  of  said  Mifflin, 
under  the  10th  interrogatory,  tending  to  prove  the  signature 
of  Wyllys  Lyman  to  paper  or  exhibit  marked  E,  on  the  ground 

243 


229  SUPREME   COURT. 

Lyman  et  al.  v.  The  Bank  of  the  United  States. 

that  neither  the  acts  of  Lyman,  done  by  him  in  his  official 
capacity  as  director  of  the  Branch  Bank  at  Burlington,  nor 
any  knowledge  derived  by  him  in  the  performance  of  his 
duties  as  such  director,  could  affect  the  other  defendants,  or 
in  any  way  affect  the  rights  of  the  defendants  in  this  action  ; 
and  also  claimed  that,  if  admissible,  it  would  be  evidence  only 
against  Lyman.  But  the  court  overruled  the  objections,  and 
admitted  the  evidence  generally,  so  as  to  affect  all  the  defen- 
dants. 

6.  The  defendants  objected  to  the  evidence  of  said  Ramsey, 
under  the  6th  interrogatory  on  the  direct  examination,  relat- 
ing to  the  ability  of  Silas  E.  Burrows,  on  the  ground  that  the 
solvency  or  insolvency  of  said  Burrows  was  immaterial,  and 
also  on  the  ground  that  the  testimony  of  the  witness,  as  given 
in  his  answer,  is  not  legal  evidence,  tending  to  prove  the 
inajbility  or  insolvency  of  said  Burrows;  the  witness  (as 
defendants  insisted)  stating  no  facts,  but  inferences  merely. 

7.  The  defendants  objected  to  the  testimony  of  Samuel  Jau- 
don,  under  the  third  interrogatory,  on  the  ground  that  the 
doings  of  the  corporation,  (parties  to  the  sale,)  could  not  be 
proved  of  parol. 

8.  The  defendants  objected  to  the  evidence  of  said  Samuel 
Jaudon,  under  the  10th,  11th,  12th,  and  13th  interrogatories, 
on  the  ground  that  the  same  is  irrelevant  and  immaterial,  and 
on  the  ground  that  the  power  to  negotiate  the  note  or  transfer 
the  legal  interest  therein,  is  matter  of  law,  and  not  a  subject- 
matter  of  proof. 

9.  The  defendants  objected  to  the  testimony  of  said  Jaudon, 
under  the  17th  interrogatory  on  the  direct  examination,  on  the 
ground  that  the  contract  was  in  writing,  and  that  parol  evi- 
dence was  not  admissible.  The  court  overruled  all  the 
objections,  and  the  evidence  was  read  to  the  jury. 

All  the  depositions  and  schedules,  exhibits  and  papers, 
thereto  annexed,  above  mentioned,  were  read  in  evidence  to 
the  jury.  The  plaintiffs  also  introduced  as  a  witness,  Morton 
Cole,  one  of  the  signers  of  the  five  thousand  dollar  note  afore- 
said, whose  testimony  proved  that  said  note  last  aforesaid  was 
executed  by  himself  atid  Lyman,  the  other  maker,  as  an 
accommodation  note,  that  is,  without  consideration,  and  for 
the  accommodation  of  the  payees  in  said  note. 
♦2801  *The  plaintiffs  also  introduced  a  copy  of  the  charter 
J  of  the  Bank  of  the  United  States,  by  the  state  of 
Pennsylvania,  which  is  referred  to  as  part  of  the  case ;  and 
also  introduced  a  letter  from  John  Peck,  dated  May  30,  1844, 
which  is  also  referred  to  as  part  of  the  case. 

The  det'eiidauts  introduced  the  paper  hereto  annexed,  and 
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made  part  of  the  case,  (marked  X),  together  with  the  testi 
mony  of  Charles  F.  Warner,  whose  testimony  proved  that  said 
paper  was  in  the  handwriting  of  Thomas  Hockley,  who  ift 
mentioned  in  the  depositions  introduced  by  the  plaintifis,  and 
that  said  Hockley  died  in  November,  1886,  and  continued  to 
act  as  the  agent  for  the  plaintiffs,  in  the  matters  relative  to 
the  Branch  Bank  at  Burlington  aforesaid,  up  to  the  time  of 
his  death;  and  the  defendants  claimed  that  tl^is  paper  was 
furnished  to  them,  (at  the  time  of  the  sale  by  plaintiffs  to 
defendants),  by  said  Hockley,  as  agent  of  the  plaintiffs,  as  a 
list  of  the  debts  embraced  in  said  sale,  and  that  they  bought, 
relying  on  that  and  the  paper  (marked  O)  annexed  to  the 
deposition  of  John  Ramsey,  and  referred  to  in  his  answer  to 
the  third  and  fourth  and  fifth  interrogatories  by  defendants, 
as  furnished  to  defendants  by  said  Ramsey,  on  behalf  of  plain- 
tiffs, at  the  time  of  said  sale,  and  on  the  faith  of  which  they 
made  the  purchase,  as  defendants  claimed. 

The  plaintiffs  also  introduced  evidence,  tending  to  prove 
that  this  suit  was  prosecuted  by  the  consent  and  by  direction 
of  Robertson  and  others,  trustees. 

No  other  evidence  was  introduced  on  either  side. 

The  plaintiffs  claimed  to  recover  the  amount  of  the  balance 
of  the  account  annexed  to  the  deposition  of  Thomas  B.  Taylor, 
(marked  W),  and  interest  thereon,  from  the  firat  of  January, 
1846,  to  the  time  of  trial;  that  is,  $17,638.87,  and  interest 
thereon  from  January  1,  1846,  to  the  time  of  trial. 

The  defendants'  counsel  insisted,  and  asked  the  court  to 
instruct  the  jury, — 

1.  That  upon  this  evidence  the  plaintiffs  were  not  entitled 
to  recover. 

2.  That  the  $35,500  notes,  given  for  the  original  purchase, 
were  payable  to  Samuel  Jaudon  and  not  to  the  plaintiffs,  and 
that  as  the  notes  were  not  indorsed  by  Jaudon,  there  could  be 
no  recovery  in  this  action,  in  respect  of  the  notes  upon  any  of 
the  counts  in  the  declaration ;  and  that  there  was  no  evidence 
in  the  case  tending  to  prove  an  account  stated  between  plain- 
tiffs and  defendants. 

3.  That  the  notes  given  by  defendants  to  Samuel  Jaudon, 
as  aforesaid,  are  primd  facie  given  in  payment  of  the  original 
purchase,  and  that,  therefore,  this  action  cannot  be  sustained 
in  the  *uame  of  the  plaintiffs,  either  upon  the  notes,  or  r«oQi 
the  consideration  as  evidenced  by  the  notes,  or  upon  '- 

the  original  contract  of  sale. 

4.  That  if  the  notes  were  not  to  be  treated  as  payment  as 
matter  of  law,  yet  as  the  proof  shows  that  the  notes  were 
given  iu  payment,  that  the  plaintiffs  could  not  recover ;  and 

245 


281  SUPREME  COURT. 

Lyman  et  al.  v.  The  Bank  of  the  United  States. 

if  the  court  would  not  so  instruct  the  jury,  then  to  instruct 
them  that  if  they  should*  find  that  the  notes  were  given  and 
received  in  payment,  then  the  plaintifiEs  could  not  recover. 

6.  That  if  the  notes  were  not  given  in  payment,  yet,  as  it 
appears  from  the  evidence  that  they  were  assigned  to  Robert- 
son and  others,  before  the  commencement  of  the  action,  and 
are  still  the  property  of  said  Robertson  and  othei*s,  that  the 
notes  therebv  operate  as  payment  or  an  extinguishment  or 
suspension  of  the  original  cause  of  action,  and  that  such  would 
be  the  effect  if  the  jury  so  found  the  facts,  and  that  in  that 
event  the  plaintiff  could  not  recover. 

6.  That  the  plaintiffs  cannot  recover  on  the  original  con- 
tract or  consideration,  without  bringing  into  court  all  the 
notes,  or  showing  that  such  as  are  not  brought  into  court  have 
been  given  up  to  defendants,  more  especially  as  it  appears  that 
the  notes  were  given  payable  to  a  third  person,  and  have  been 
assigned. 

7.  That  there  can  be  no  recovery  for  the  real  estate  without 
showing  a  conveyance  to  defendants  by  deed,  or  some  convey- 
ance of  the  real  estate,  and  that  as  the  plaintifiGs  had  alleged  a 
conveyance,  the  proof  without  evidence  of  such  conveyance 
did  not  support  the  declaration,  and  that  the  payments  made 
must  be  applied  to  the  items  of  plaintiff's  account,  legally 
proved,  and  not  to  the  items  for  real  estate,  unless  found  by 
the  jury  to  have  been  specially  made  upon  the  items  for  real 
estate. 

8.  That  the  plaintiffs  cannot  recover  upon  the  $5,000  note 
while  it  appears  to  have  passed  by  assignment  by  plaintiffs  to 
Robertson  and  others,  indorsed  in  blank  by  defendants  and 
Robertson  and  others,  still  the  owners,  and  also  for  the  reason 
that  it  appears  to  be  indorsed  to  M.  Robertson,  and  the  legal 
title  still  in  him  and  out  of  the  plaintiff. 

9.  The  defendants'  counsel  also  insisted  and  claimed,  that 
if  the  plaintiff  was  entitled  to  recover,  that  the  amount  of  the 
three  securities  or  debts  against  J.  Truesdell  &  Son,  amount- 
ing to  $4,884.48,  and  two  securities  or  debts  against  Silas  E. 
Burrows  and  J.  Truesdell  &  Son,  amounting  to  $2,536.86,  con- 
tained in  schedule  as  exhibit  (O)  referred  to  in  the  testimony 
of  John  Ramsey,  should  be  deducted  from  the  plaintiffs' 
claim,  which  securities  or  debts  the  plaintiffs  claimed  were 
purchased  by  defendants  as  subsisting  and  valid  debts,  and 
that  they  had  been  compromised  and  discharged  by  the  plain- 
tiffis ;  and  asked  the  court  to  instruct  the  jury  that  if  they 

*2^21  ^^^^^^  *^^  ^"^  ^^^^  facts,  to  deduct  the  amount  of  such 
-■  debts,  or  such  or  so  much  of  them  as  they  should  find 
were  so  purchased  by  defendants,  and  compromised  and  dis- 
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charged  by  plaintiffs,  from  the  amount  of  the  plaintiffs'  claim, 
and  if  the  court  did  not  so  instruct  them,  then  to  instruct 
them  to  deduct  so  much  as  they  should  estimate  the  debts  to 
have  been  worth  at  the  time  of  such  purchase,  which  were 
discharged  by  the  plaintiffs ;  and  that  at  all  events  the  defend- 
ants were  entitled  to  have  deducted  the  amount  or  value  of 
the  note  takeq  by  plaintiffs  in  the  compromise  of  the  Burrows 
debt. 

10.  The  defendants  further  insisted  and  asked  the  court  to 
instruct  the  jury,  that  it  was  a  question  of  fact  for  them  to 
find  whether  the  defendants,  or  either  of  them,  had  knowl- 
edge of  the  condition  of  these  debts,  or  whether,  at  the  time 
of  the  purchase,  said  debts,  or  either  of  them,  had  been  com- 
promised and  discharged ;  and  that  if  they  should  find  that 
Wyllys  Lyman  and  John  Peck,  or  either  of  them,  had  knowl- 
edge of  the  condition  of  said  debts,  and  that  they  had  been 
compromised  and  discharged,  or  either  of  them,  at  the  time  of 
the  purchase,  and  that  they  derived  such  knowledge  by  and 
while  acting  in  their  ofiScial  capacity  as  directors,  or  as  com- 
mittee of  said  Branch  Bank  at  Burlington,  that  such  knowl- 
edge would  not  affect  the  other  defendants,  or  defeat  or  affect 
the  right  of  the  defendants  to  have  a  deduction  from  the 
plainti£b'  claim  on  account  of  said  debts  as  aforesaid. 

The  court  refused  to  instruct  the  jury  agreeably  to  the 
defendants'  first  request,  to  which  the  defendants  tendered 
their  exceptions,  which  are  allowed  and  sealed  by  the  court. 

Upon  the  points  raised  in  the  second  request  by  the  defend- 
ants, the  court  charged  the  jury  that  the  action  was  not 
brought,  nor  did  the  plaintiffs  seek  to  recover  upon  the 
935,500  notes,  and  that  there  could  be  no  recovery  upon  said 
notes,  as  the  same  were  payable  to  Samuel  Jaudon,  and  had 
not  been  indorsed  by  him,  and  that  the  evidence  did  not  tend 
to  prove  an  account  stated  with  the  plaintiffs,  but  with  Rob- 
ertson and  others,  trustees,  to  whom  the  debt  had  been 
assigned,  and  who  were  the  owners  thereof  at  the  time. 

In  answer  to  the  third  request  of  the  defendants,  the  court 
refused  to  charge  as  requested,  and  charged  the  jury  that  the 
notes  given  at  the  time  of  the  purchase  were  not  primd  ^facie 
payment ;  that  as  the  notes  were  given  to  Samuel  Jaudon  as 
agent  of  the  plaintiffs,  they  were  in  judgment  of  law  the 
property  of  the  bank,  and  for  this  purpose  the  same  as  if  given 
payable  to  the  plaintiffs.  That  the  note  in  one  sense  may  be 
considered  as  primd  facie  payment,  until  it  reaches  maturity. 
It  suspends  the  remedy  till  then.  To  which  refusal  of  the 
court  to  charge  as  requested  the  defendants  tendered  their 
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bill  of  exceptions,  which  is  allowed,  and  signed  and  sealed  by 
the  court. 

4IOQO-1  *In  answer  to  the  fourth  request  the  court  refused 
-■  to  charge  as  requested  by  defendants,  and  charged  the 
jury,  that  it  was  a  question  of  lact  for  them  to  find,  whether 
the  notes  were  given  and  received  in  payment  and  satisfaction 
of  the  debt  or  original  considerati<  i,  and  that  if  so  the  plain- 
tiffs could  not  recover.  That  iu  order  to  operate  as  a  satis- 
faction, they  must  have  been  given  and  received  as  actual 
payment ;  that  if  goods  are  sold  and  bills  receipted  by  the 
vendor  ^^  received  payment  by  note,"  that  is  no  payment ;  that 
means  payment  when  the  note  is  paid,  and  is  not  payment  or 
satisfaction  until  such  note  is  paid.  That  the  rule  is,  that  the 
giving  of  a  note  is  no  satisfaction,  of  the  original  debt  or  con- 
sideration, unless  there  is  an  agreement  that  the  note  shall  be 
in  payment,  and  that  the  question  in  this  case  is,  whether  al 
the  time  of  the  purchase  the  parties  superadded  an  agreement 
that  the  notes  should  be  in  satisfaction ;  if  not,  then  they 
would  not  operate  as  a  satisfaction.  To  which  refusal  of  the 
court  to  charge  the  jury  as  requested,  and  to  the  charge  as 
given,  the  de^ndants  tender  their  bill  of  exceptions,  which  is 
allowed,  and  signed  and  sealed  by  the  court. 

The  court  refused  to  charge  the  jury  as  requested  in  the 
defendant's  fifth  request,  and  charged  the  jury  that  Robertson 
and  others  were  assignees  and  trustees  for  the  benefit  of  cred- 
itors, and  held  the  debt  for  the  benefit  of  creditors  of  the 
bank,  and  that  the  suit  was  instituted  by  the  plaintiffs  (the 
bank),  at  the  instance  and  for  the  benefit  of  creditors,  and 
th9  case  is  the  same  as  if  the  law  permitted  the  suit  to  be 
brought,  and  the  same  had  been  brought,  in  the  name  of  such 
trustees.  To  which  refusal  of  the  court  to  charge  the  jury  as 
requested,  and  to  the  charge  as  given  to  the  jury,  the  defen- 
dants tender  their  bill  of  exceptions,  and  the  same  is  allowed, 
and  signed  and  sealed  by  the  court. 

The  court  refused  to  charge  the  jury  as  requested  in  the 
defendants'  sixth  request,  and  did  instruct  the  jury,  that 
although  the  two  intermediate  notes  given  at  the  time  of  the 
purchase  were  not  accounted  for,  yet  as  the  plaintiff  conceded 
that  they  had  been  paid  by  the  defendants,  the  legal  presump- 
tion was  that  they  had  been  given  up  to  the  defendants ;  that 
the  law  obliges  a  party  to  give  up  a  note  when  paid,  and  that 
the  burden  lay  on  the  defendants  to  show  that  the  notes  were 
outstanding  and  indorsed  before  due  under  such  circum- 
stances;  that  the  holders  were  bond  fide  holders  before  the 
defendants  could  claim  that  the  notes  are  outstanding,  or 
object  that  the  notes  are  not  brought  into  court.  To  this 
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refusal  of  the  court  to  instruct  the  jury  as  requested,  and  to 
this  instruction  of  the  court,  the  defendants  tender  their  bill 
of  exceptions,  and  the  same  is  allowed,  and  signed  and  sealed 
by  the  court. 

♦The  court  refused  to  charge  the  jury  agreeably  to  [*284 
the  seventh  request,  and  charged  the  jury  that  it  was 
objected  by  the  defendants  that  the  plaintifiFs  could  not  re- 
coyer  the  items  for  real  estate  without  showing  a  conveyance 
of  the  real  estate  ;  that  this  objection  would  be  well  founded 
if  the  contract  was  executory,  but  that  this  contract  was  exe- 
cuted, and,  therefore,  the  plaintiffs  might  recover  without 
showing  a  conveyance  of  the  real  estate ;  and  that,  without 
showing  such  conveyance,  the  proof  supported  the  declaration 
iu  this  respect.  To  the  refusal  of  the  court  to  instruct  the 
jury  as  requested,  and  to  the  instructions  as  given,  the  defen- 
dants tender  their  bill  of  exceptions ;  which  is  allowed,  and 
signed  and  sealed  by  the  court. 

The  court  refused  to  charge  the  jury  agreeably  to  the  eighth 
request,  and  charged  the  jury  that,  where  a  party  who  is  the 
holder  of  a  note  has  transferred  it  for  purposes  of  collec- 
tion, and  it  is  not  paid,  but  is  found  in  the  possession  of  the 
original  holder,  he  can  recover,  as  he  is  remitted  to  his  origi- 
nal rights,  notwithstanding  the  indorsement,  whether  stricken 
out  or  not ;  and  that  another  answer  to  defendant's  objection 
was  that  if  not  paid  the  plaintiffs  may  give  it  up,  and  recover 
upon  the  original  consideration.  To  this  refusal  of  the  court 
to  instruct  the  jury  as  requested,  and  to  the  instructions  as 
given,  the  defendants  tender  their  bill  of  exceptions,  and  the 
same  is  allowed,  and  signed  and  sealed  by  the  court. 

The  court  refused  to  instruct  the  jury  agreeably  to  the  ninth 
and  tenth  request  of  the  defendants,  and  instructed  them  that 
it  was  a  question  whether  the  plaintiffs  sold  the  debt  of  Trues- 
deill  ^  Son,  as  it  stood  upon  the  books,  and  the  same  as  to  the 
debt  of  Silas  E.  Burrows,  or  whether  defendants  bought  these 
debtsi  with  a  full  knowledge  of  the  circumstances  of  these 
debta;  that  it  appeared  that,  in  pursuance  of  instructions  of 
the  parent  bank  to  the  branch  bank,  that  it  was  the  duty  of 
the  pranch  bank  to  make  semi-annual  returns,  showing  what 
4^bts  were  good,  and  what  bad,  and  what  were  considered 
desperate;  that  in  June,  1886,  and  in  November,  1885,  re 
turnQ  were  made,  and  in  that  of  June,  1835,  there  is  a  memo- 
randum opposite  the  Truesdell  debt :  ^^  This  balance  due  after 
Qpmpromise;"  and  opposite  the  Burrows  debt  is  put  down 
*'  compromised  at  the  New  York  office,"  and  a  similar  entiy 
i|q  the  return  of  November,  that  it  i^  claimed  by  defendants 
that,  as  those  debts  are  put  in  at  the  original  amount  in  the 
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list,  it  is  a  representation  that  the  debts  are  due ;  but  that  the 
answer  to  this  is,  that  Lyman  and  Peck  were  directors  at  the 
Burlington  branch,  and  are  to  be  presumed  to  have  been  cog- 
nizant of  the  condition  of  these  debts ;  and  further  instructed 
the  jury,  that,  as  it  appeared  that  Lyman  and  Peck  knew  the 
fact  of  the  compromise  and  condition  of  these  debts  at  the  time 
mo^i  *^^  ^^^  purchase,  although  the  defendants'  objections 
^  J  would  be  well  founded  if  notice  to  Lyman  and  Peck 
was  not  notice  to  the  other  defendants,  yet  notice  to  Lyman 
and  Peck  was  in  law  notice  to  all  the  defendants,  and  their 
knowledge  was  to  be  in  law  imputed  to  the  other  defendants ; 
and  inasmuch  as  the  purchasers  knew  at  the  time  of  the  pur- 
chase that  these  debts  had  been  compromised,  the  bank  was 
not  bound  to  make  any  deduction  on  account  of  these  debts, 
and  that  if  the  plaintiffs  recovered,  they  were  entitled  to 
recover  the  amount  of  the  balance  of  $17,638.87,  as  by  the 
account  annexed  to  the  deposition  of  Thomas  B.  Taylor, 
marked  (W,)  and  interest  thereon,  from  January  1,  184^,  to 
time  of  trial.  To  which  refusal  of  the  court  to  charge  agreea- 
bly to  the  ninth  and  tenth  requests,  and  to  the  charge  of  the 
court  as  given,  the  defendants  tender  their  bill  of  exceptions, 
which  exceptions  are  allowed,  and  signed  and  sealed  by  the 
court.  The  jury  returned  a  verdict  for  the  plaintiffs,  for 
amount  of  said  account  last  mentioned  and  interest,  amount- 
ing to  $21,621.47.  To  all  which  several  decisions  of  the 
court,  and  refusal  to  instruct  the  jury  as  requested,  and  to  the 
instructions  of  the  court  as  given  to  the  jury,  the  defendants 
tendered  exceptions  and  prayed  that  the  same  be  allowed,  and 
which  were  severally  allowed,  and  signed  and  sealed  by  the 
court. 

S.  Nelson,    [sbal.] 
AsAHEL  Peck, 
Attorney  and  Counsel  for  defendants. 

Upon  these  exceptions  the  cause  came  up  to  this  court. 

It  was  argued  by  Mr.  Phelps^  for  the  defendants  in  'error, 
no  counsel  appearing  for  the  plaintiffs  in  error. 

Mr.  Phelps.  This  action  is  brought  by  the  assignees  of  the 
bank  under  the  assignment  of  September  4, 1841,  in  the  name 
of  the  bank,  and  contains  several  counts,  viz.,  a  count  upon 
an  account  stated,  which  was  not  relied  on  at  the  trial ;  a 
count  for  money  had  and  received,  and  several  counts  in  indeibv 
tatus  assumpsit  for  the  various  descriptions  of  the  property 
sold,  including  one  for  real  estate  "sold  and  conveyed.'* 

Various  points  are  raised  by  the  bill  of  exceptions,  which 
relate,  1st,  to  the  admission  of  the  evidence ;  and,  2dly,  to 
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the  charge  to  the  jury ;  and  these  will  be  examined  in  their 
order. 

1.  The  note  for  $85,600  is  objected  to  upon  the  ground  that 
it  is  payable  to  Jaudon,  and  is  not  by  him  indorsed. 

It  is  sufficient  to  say  here,  that  the  note  was  not  offered  as 
the  foundation  of  the  suit,  or  as  of  itself  sustaining  it.  It  was 
offered  as  a  part  of  the  transaction  testified  to  by  the  wit- 
nesses, and  for  the  purpose  of  showing  a  consummation  of  the 
contract,  *the  price  to  be  paid,  and,  in  connection  with  r«oog 
the  account  current,  the  balance  due  the  plaintiffs.  ^ 
The  effect  of  taking  the  note  in  this  form  upon  the  plaintiffs' 
remedy  will  be  considered  hereafter. 

2.  The  explanatory  memorandum  on  exhibit  B,  attached  to 
the  testimony  of  Mifflin,  is  objected  to. 

Exhibit  B  is  the  original  proposition  of  the  defendants  for 
the  purchase.  If  exhibit  A  is  referred  to,  which  was  an  esti- 
mate of  the  value  of  the  property  made  by  the  witness  to 
enable  the  board  to  judge  oi  the  proposition,  it  is  a  document 
in  all  respects  immaterial,  having  no  possible  bearing  upon 
the  issue.  The  memorandum  is  of  the  same  character.  It 
was  introduced  by  the  witness  of  his  own  motion.  It  will 
not  do  to  hold  that  the  introduction  of  circumstances,  wholly 
immaterial,  by  a  witness  in  detailing  a  transaction,  is  error, 
and  a  ground  of  reversal. 

Had  this  been  objected  to  specifically,  it  would  probably 
have  been  waived  by  the  plaintiffs ;  but  it  is  here  urged  in 
support  of  a  general  objection  to  the  whole  testimony. 

8.  The  third  ground  of  objection  has  reference  to  the  proof 
as  to  the  origin  of  the  note,  from  whom  the  consideration 
moved,  what  it  was,  and  as  to  the  fact  that  Jaudon  is,  in  regard 
to  the  note,  a  mere  trustee  for  the  bank.  This  objection  is 
founded  upon  the  mistaken  supposition  that  the  action  is 
brought  upon  the  note  to  enforce  it ;  whereas  the  plaintiffs 
waive  their  remedy  on  the  notes,  and  seek  to  recover  upon  the 
original  contract  of  sale. 

Whether  the  taking  the  notes  in  the  name  of  Jaudon  bars 
this  action  is  another  question. 

There  is  nothing  in  the  nature  of  a  promissory  note  which 
precludes  an  inquiry  into  the  facts,  as  to  what  the  considera- 
tiDn  was,  from  whom  it  moved,  or  whether  the  payee  holds  it 
as  trustee,  whenever  the  inquiry  is  pertinent  to  the  issue ; 
whether  the  contract  expressed  on  its  face  can  be  varied  by 
parol,  is  a  very  different  question. 

But  if  this  objection  is  well  founded,  the  whole  defense  in 
the  case  falls  to  the  ground.  If  we  are  not  at  liberty  to  con- 
nect the  note  in  this  way  with  the  transaction  between  these 
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parties,  then  it  is  to  be  regarded  as  a  matter  between  other 

Earties  having  no  connection  with  this  controversy,  and  no 
earing  upon  the  case.  In  this  point  of  view  the  whole  testi- 
mony in  regard  to  the  notes  becomes  immaterial,  and  affords 
no  reason  for  reversing  the  judgment,  unless  an  improper 
effect  was  given  to  it  in  the  charge  to  the  jury.  The  judge, 
however,  directed  the  jury,  in  substance,  to  disregard  the 
notes,  unless  they  found  that  they  were  in  fact  received  in 
pt^yment. 

4.  To  the  testimony  of  Mifflin,  in  answer  to  the  7th  inter- 
rogatory. This  testimony  relates  to  the  general  practice  of 
*2371         *bank,  and  the  instructions  generally  given  to  the 

J  branches.  This  was  clearly  competent  evidence.  And, 
in  describing  that  practice,  it  was  certainly  proper  for  the 
witness  to  refer  to  a  printed  copy  of  the  instructions  them- 
selves ;  for,  in  this  point  of  view,  one  copy  is  as  much  an 
original  as  another.  The  general  practice  of  the  bank  might 
not  be  material,  standing  alone ;  but  that  is  not  the  objection. 

The  answer  to  the  eighth  interrogatory  merely  states  the 
fact,  that  a  copy  of  the  circular  was  sent  to  the  branch,  which 
certainly  does  not  fall  within  the  rule  excluding  parol  evi- 
dence. 

When  this  fact  appeared,  all  further  inquiry  of  the  witness, 
as  to  the  contents  of  that  particular  paper,  is  of  course  pre- 
cluded, unless  the  paper  is  produced  or  accounted  for.  Here 
was  no  attempt  to  control  a  writing  by  parol. 

The  paper  produced  speaks  for  itself ;  and  the  fact  that  one 
of  the  printed  circulars  was  forwarded  to  the  branch  in  Ver- 
mont does  not  conflict  with  the  paper  itself,  nor  is  it  descrip- 
tive of  its  contents. 

Besides,  this  paper  was  attached  to  a  deposition  taken  under 
a  commission,  the  defendants  being  present  at  the  taking,  and 
filed  in  court  long  before  trial.  This  was  of  itself  sumcient 
notice  to  the  defendants  to  produce  what  they  call  the  orig- 
inal. 

Some  of  them  having  been  directors  during  the  whole  exist- 
ence of  the  branch,  they  must  be  supposed  to  have  the  cus- 
tody and  control  of  it.  This  view  of  the  subject  imposes  no 
hardship  upon  the  defendants.  They  may  produce  the  paper 
if  necessary,  in  their  defense,  and  it  involves  no  surprise,  as 
they  have  notice  by  the  return  of  the  commission  that  the 
plaintiffs  will  use  the  copy  if  they  do  not. 

5.  The  fifth  objection  involves  two  questions :  1st,  whether 
notice  to  Lyman,  as  director,  is  evidence  of  knowledge  in  him 
in  his  private  capacity ;  and,  2dly,  whether  notice  to  him  is 
legally  notice  to  all  the  defendants. 
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The  first  poiut  is  disposed  of  by  a  simple  statement  of  the 
case.  Lyman  was  appointed  director  of  the  branch  by  the 
parent  board.  He  stood,  therefore,  in  no  oflBcial  relation  to 
that  board,  but  was  simply  their  agent.  In  that  capacity  he 
compromised  the  debts  with  Truesdell  &  Co.,  and  reports  his 
doings  to  his  principal.  He  afterwards  purchases  the  suspen- 
ded debt.  The  question  then  becomes  this, — whether  an 
agent  who  reports  his  proceedings  to  his  principal  is  supposed 
to  know  what  he  has  done  or  what  he  reports  ?  And  if  he 
deals  with  his  principal  afterwards,  both  parties  relying  upon 
what  the  agent  communicates,  and  it  prove  untrue,  the  prin- 
cipal or  the  agent  is  defrauded. 

As  to  the  other  point,  it  is  very  clear  that  notice  to  one  is 
•notice  to  all.  They  are  joint  contractors,  and  notice  riiooo 
must  necessarily  affect  all  or  none.  I  know  of  no  *- 
exception  to  this  rule,  unless  it  be  in  the  case  of  joint  indorsers 
of  a  note  or  bill,  which  depends  upon  peculiar  principles  not 
applicable  to  this  case. 

In  regard  to  the  Burrows  debt,  the  evidence  is,  that  he 
signed  a  report,  dated  in  November,  1886,  in  which  that  debt 
is  reported  as  "compromised  at  the  New  York  office,"  and 
marked  as  desperate. 

6.  To  the  answer  of  Ramsey  to  the  6th  interrogatory.  The 
solvency  of  Burrows  was  material.  His  debt  was  purchased 
by  defendants  (if  purchased  at  all)  as  a  doubtful  debt;  but 
$5,000  having  been  given  for  the  whole  list  of  suspended 
debts,  amounting  to  over  $26,000.  If  defendants  have  any 
claim  upon  the  plaintiffs,  by  reason  of  the  debt  not  being  due, 
it  is  only  for  what  they  have  lost. 

The  proof  of  the  fact  is  also  proper.  The  court  cannot  go 
into  a  settlement  of  a  man*s  estate  to  ascertain  his  solvency. 
It  is  a  matter  of  reputation  and  opinion,  and  the  opinion  of 
the  witness,  with  the  grounds  of  it,  was  competent  proof. 

The  fourth,  fifth,  and  sixth  objections  have  reference  to  the 
claim  of  the  defendants  upon  the  plaintiffs,  on  account  of  the 
Burrows  and  Truesdell  debts.  But  the  whole  of  the  evidence 
on  that  subject  was  unimportant.  The  matter  was  not 
properly  in  issue.  There  is  no  plea  of  set-off  in  the  case^  and 
the  failure  of  consideration  being  partial  merely,  could  not  be 
set  up  as  a  defense.  The  matter  got  into  the  case  by  the 
plaintiffs  anticipating  the  claim,  and  taking  evidence  under 
the  commission  to  rebut  it. 

7.  The  seventh  objection  to  the  testimony  of  Jaudon^  in 
his  answer  to  the  8d  interrogatory,  is  founded  on  the  exploded 
notion,  that  a  corporation  cannot  contract  except  under  seal. 
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It  is  now  well  settled  that  a  corporation  may  contract  through 
its  agents  by  parol. 

At  all  events,  the  defendants  purchased  of  the  new  bank, 
after  the  old  charter  had  expired,  and  have  had  the  full  benefit 
of  their  purchase ;  it  is  not  now  competent  for  them  to  ques- 
tion the  plaintiffs'  title. 

8.  The  eighth  objection,  viz.,  the  testimony  of  Jaudon,  is 
altogether  misconceived.  The  witness  does  not  testify  to 
matters  of  law,  but  to  the  authority  which  the  bank  conferred, 
as  a  matter  of  fact,  upon  its  agents. 

9.  The  ninth  objection  to  the  answer  of  the  same  witness 
to  the  17th  interrogatory  is  equally  unfounded.  This  testi- 
mony is  unimportant,  inasmuch  as  the  defendants  offered  no 
proof  of  an  express  warranty.  But  it  was  technically  admis- 
sible, for  the  *transfer  of  the  property  was  not  in 
writing.  The  defendants*  proposition  was  in  writing,  and 

they  were  advised  by  letter  that  the  proposition  was  accepted ; 
but  no  written  transfer  of  the  property  was  executed.  There 
might,  therefore,  have  been  a  verbal  warranty,  and  to  meet 
such  a  suggestion  the  proof  was  taken. 

II.  As  to  the  exceptions  to  the  judge's  charge : 

1.  The  first  is  general,  and  depends  upon  the  other  points 
in  the  case ;  it  need  not  therefore  be  discussed. 

2.  The  second  request  of  the  defendants'  counsel  was  most 
fully  conformed  to  by  the  judge,  who  told  the  jury  explicitly, 
that  the  plaintiffs  could  not  recover  upon  the  notes,  nor  upon 
the  account  stated. 

8.  The  charge  of  the  court  upon  the  third  point  suggested 
by  the  counsel  was  doubtless  correct.  Had  the  notes  been 
made  payable  to  the  plaintiffs,  they  might  have  waived  their 
remedy  upon  the  notes,  and  sued  on  the  original  contract.  A 
note  is  a  mere  security  for  a  debt.  It  is  upon  this  principle 
that  a  note  may  be  given  in  evidence  under  a  count  for  money 
had  and  received. 

The  real  question  in  the  case  is  not,  as  the  counsel  seem  to 
suppose,  whether  a  recovery  can  be  had  upon  the  notes  in  the 
name  of  the  bank,  as  parties  to  the  notes ;  but  whether  the 
taking  the  notes  in  the  name  of  Jaudon  will,  under  all  cir- 
cumstances, bar  the  action  on  the  original  contract? 

Had  the  notes  been  made  payable  to  the  bank,  they  clearly 
would  not  have  that  effect. 

Does  the  fact  that  they  were  payable  to  Jaudon  make  any 
difference?  They  were  made  payable  to  him,  as  an  officer 
of  the  bank,  in  trust  for  the  bank,  he  having  personally  no 
interest  in  them ;  they  have  never  been  put  iu  circulation,  but 
have  ever  remained,  and  still  are,  in  possession  of  the  bank, 
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except  80  far  as  they  have  been  paid  and  delivered  up  to  the 
defendants. 

Can  any  reason  be  given  why  the  bank  should  not  have  the 
same  remedy  in  this  case  as  if  they  were  payable  to  the  bank 
directly  ? 

4.  If  the  notes  are  not  payment  of  the  original  debt  by 
operation  of  law,  the  only  remaining  question  is,  whether  they 
were  intended  by  the  parties  to  have  that  effect? 

This  question  was  very  fairly  left  to  the  jury,  with  the 
instruction  that,  as  the  legal  effect  of  the  notes  was  not  to 
extinguish  the  original  cause  of  action,  they  could  not  have 
that  effect,  unless  by  agreement  of  the  parties. 

5.  The  fifth  request  of  the  counsel  assumes,  that  the  assign- 
ment to  Robinson  and  others,  trustees,  divested  the  bank  of 
all  interest  in  the  claims ;  and,  therefore,  that  they  cannot 
recover.  *6ut  the  assignment  was  made  of  the  effects  r«aiA 
of  the  bank  for  the  purpose  of  closing  its  business,  and  ^ 

for  the  benefit  of  its  creditors.  The  claim,  therefore,  passed 
to  the  assignees  precisely  as  the  bank  held  it ;  and  they  had 
the  same  election  in  regard  to  the  remedy  as  the  bank  had. 
Had  the  notes  been  put  in  circulation  upon  a  new  considera- 
tion, moving  from  a  third  party,  the  two  remedies  would  have 
been  separated,  the  election  made,  and  the  right  of  election 
determined ;  but  passing,  as  they  did,  together,  the  character 
and  condition  of  the  claim  in  either  form,  was  not  changed  by 
the  assignment. 

6.  The  sixth  request  assumes,  very  properly,  that  it  is 
incumbent  on  the  plaintiffs,  either  to  bring  the  notes  into 
court  or  otherwise  account  for  them.  But  the  account  cur- 
rent attached  to  the  deposition  of  Taylor,  shows  that  the  three 
notes  first  payable  were  paid,  and  how  they  were  paid.  The 
plaintifb  admitted  the  payment  on  trial.  The  legal  presump- 
tion, then,  is,  that  they  were  given  up  to  the  defendants; 
especially  as  ten  years  had  elapsed  at  the  time  of  trial  after 
the  last  of  the  three  notes  became  payable,  and  the  statute  of 
limitation  had  run  upon  it  more  than  four  years  before. 

The  testimony  of  Ramsey  shows  that  the  note  first  due  was 
given  up  to  the  defendants,  and  this  fortifies  the  presumption 
that  the  others  were. 

7.  The  seventh  request  relates  to  the  count  for  the  sale  of 
the  real  estate. 

The  objection  is,  that  the  proof  does  not  support  the  dec- 
laration. 

Nothing  can  be  made,  on  this  point,  of  the  suggestion  of  a 
variance ;  for  the  proof,  if  it  show  anything,  shows  an  execu- 
tion of  the  contract,  as  stated  in  the  declaration ;  and  as  the 
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defendants  executed  their  notes  agreeably  to  their  proposition, 
it  is  to  be  presumed,  in  the  absence  of  all  proof,  that  they 
received  such  a  conyeyance  as  was  satisfactory. 

If  there  be  any  foundation  for  this  exception,  it  must  be  on 
the  ground  that  the  deed  of  conveyance,  or  a  copy  of  it,  should 
be  produced  as  the  best  evidence.  If  the  title  to  the  real 
estate  were  in  controversy,  the  conveyance  should  undoubt- 
edly be  produced,  that  the  court  might  judge  whether  it  were 
effectual.  But  the  allegation  in  this  case  is,  that  the  defend- 
ants ^'  being  indebted  for  certain  real  estate,"  &c.,  ^'  promised/' 
&c.  The  material  fact  is  the  indebtedness.  If  that  indebted- 
ness is  admitted,  it  is  enough.  The  defendants,  by  giving  the 
notes  for  that  consideration,  agreeably  to  their  first  proposi- 
tion, admit  the  indebtedness.  Why,  then,  should  the  deed  be 
produced?  It  would  not  prove  the  indebtedness  if  it  were. 
That  would  depend,  after  all,  upon  other  proof.  Nor  is  it 
*2411  ^^o^^^n^  ^  show  *that  the  deed  conveyed  a  perfect 
-■  title.  The  defendants  may  have  stipulated  for  a  release 
merely,  and  may  have  acquired  no  title,  and  yet  may  be  liable 
on  their  promise. 

The  title  is  not  in  issue  in  any  form.  There  is  no  pretencb 
that  the  defendants  have  given  a  defective  title  for  which  they 
are  responsible,  or  that  the  consideration  of  the  notes  has 
failed,  either  in  whole  or  in  part,  or  that  the  plaintiffs  failed 
to  execute  the  contract  fully. 

Inasmuch,  then,  as  the  deed  would  not  prove  an  indebted- 
ness if  produced,  (it  not  being  a  security  executed  for  such  a 
purpose,  and  indeed  would  contain  an  acknowledgment  of 
payment  of  the  consideration-money,)  and  as  the  title  is  in  no 
way  in  issue,  for  what  rational  purpose  should  it  be  produced  ? 

It  would  simply  show  the  fact  that  a  conveyance  of  some 
kind  was  executed ;  a  fact  necessarily  admitted  by  the  execii- 
tion  of  the  notes. 

After  all,  the  point  is  immaterial.  A  judgment  will  not  be 
reversed  for  an  erroneous  decision,  if  it  appear  that  the  result 
of  the  case  must  be  the  same,  whether  the  point  be  ruled  one 
way  or  the  other. 

The  court  very  properly  adopted  the  amount  agreed  to  bo 
paid  upon  the  purchase,  (whatever  was  included  in  it,)  as  the 
basis  of  the  verdict,  directing  the  jury  to  find  the  balance  after 
deducting  payments  as  stated  in  the  account  current. 

This  they  must  have  done  if  no  evidence  had  been  offered 
under  the  count  in  question,  or  if  it  had  been  stricken  out. 

There  being  no  plea  in  offset,  and  no  proof  of  failure  of  any 
part  of  the  consideration  attempted  or  supposed  to  be  passed^ 
the  simple  question  is,  whether  the  real  estate  was  included 
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in  the  purchase  or  not.  This  question  becomes  unimportant, 
when  it  is  considered  that  the  price  to  be  given  for  the  pur- 
chase, whatever  was  included  in  it,  must  be  paid. 

The  result  is,  that  the  plaintifib  would  be  entitled  to  their 
verdict  upon  the  other  counts,  and  to  the  same  verdict  if  the 
count  in  question  were  expunged.  The  question,  therefore, 
is  reduced  to  this  simple  point  of  technicality,  whether,  the 
verdict  being  general,  the  existence  of  a  count  in  the  declara- 
tion, not  sustained  by  evidence,  vitiates  the  verdict. 

8.  The  eighth  exception  to  the  cha^e  is  analogous  to  the 
fifth,  and  admits  of  the  same  answer.  It  relates  to  the  smaller 
note  which  was  given  in  part  substitution  for  one  of  the  origi- 
nal notes.  The  assignees  had  the  same  right  to  elect  their 
remedy  that  the  bank  had,  and  might  treat  the  note  as  no 
payment,  and  resort  to  the  original  cause  of  action.  Besides, 
if  the  assignees  were  the  real  owners,  they  could  put  the  suit 
in  the  name  of  any  person  as  their  trustee. 

*9  and  10.  The  ninth  and  tenth  exceptions  relate  to  r«o4Q 
the  claim  of  the  defendants  on  account  of  the  debts  ^ 
of  Burrows  and  Truesdell.     This  claim  was  not  properly  in 
issue,  as  there  was  no  plea  in  offset,  nor  could  the  defendants 
avail  themselves  of  it  as  a  partial  failure  of  consideration. 

But  it  is  utterly  groundless.  It  appears  in  evidence,  that 
two  of  the  defendants,  as  directors,  had  themselves  compro- 
mised the  debt  of  Truesdell,  and  had  reported  the  balances  to 
the  plaintiffs  due  from  both  as  mere  nominal  balances,  not  in 
reality  due.  The  whole  difficulty  arises  from  the  fact  that 
these  balances  were  not  transferred  on  the  books  of  the  bank 
to  the  account  of  profit  and  loss,  as  they  should  have  been, 
but  were  suffered  to  remain  upon  the  list  of  suspended  debts. 
The  defendants  have  seized  upon  this  circumstance  as  amount- 
ing to  a  representation  that  they  were  due.  But  if  the  defen- 
dants were  fully  advised  of  the  condition  of  these  debts,  they 
could  not  have  been  deceived  or  defrauded.  They  knew  how 
these  items  came  upon  that  list,  and  how  they  should  have 
been  taken  from  it. 

There  was  certainly  no  express  warranty  that  these  d^ebts 
were  due ;  and  there  can  be  no  implied  one  against  facts  which 
are  fully  disclosed  to  the  party. 

The  utter  groundlessness  of  the  defendants'  daim,  so  &r 
as  regards  the  Burrows  debt,  is  further  apparent  |rom  the 
fact,  that  all  the  securities  for  that  debt  had  been  surrenderejl 
to  Burrows  in  May,  1885,  and  there  was  in  the  Burlingtoa 
branch,  at  the  time  of  the  purchase  (March,  1886^,  np  evi- 
dence of  any  indebtedness  on  the  part  of  Burrows.  Of  course, 
no  such  securities  could  have  been  delivered  to  the  defen- 
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dantB.  But,  when  they  came  to  execute  their  contract,  they 
would  be  governed,  not  by  the  list  of  suspended  debts,  but 
by  the  securities  actually  delivered.  They  could  not  suppose 
they  purchased  what  was  not  delivered  ;  and  how  could  they 
suppose  they  were  purchasing  a  debt  for  which  there  was  no 
security  in  existence  ?  It  will  not  do  to  say  that  they  pur- 
chased relying  on  the  entry  in  the  books  alone ;  for  those  who 
were  directors  had  the  custody  of  the  securities  before  the 
purchase.  Nay,  even  if  they  did  purchase  relying  on  the 
entries  in  the  books,  how  are  they  defrauded  ?  The  directors 
of  the  branch  had  not  only  the  custody  and  control  of  the 
seeurities,  but  of  the  books  also.  The  parent  board  could 
know  nothing  of  either,  except  by  information  from  the  branch 
itself.  If  there  was  a  discrepancy  between  the  statement  on 
the  books  and  the  reality,  who  was  in  fault?  If  the  defen- 
dants furnished  the  deceptive  document  upon  which  the 
Sarties  act,  who  is  defrauded?  Or,  rather,  who  would  be 
efrauded,  if  the  plaintiffs  are  to  be  held  liable  to  the  defen- 
dants for  a  fraudulent  representation  furnished  by  the  defen- 
dants themselves? 

*248]      •Mr.  Justice  NELSON  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont. 

The  suit  was  brought  in  the  court  below  by  the  bank  against 
the  defendants  to  recover  a  balance  claimed  to  be  due,  of  the 
purchase-money  agreed  to  be  given  for  the  property  and  assets 
of  their  branch  at  Burlington.  The  amount  of  the  purchase- 
money  was  a  fraction  under  one  hundred  and  forty-two  thou- 
sand dollars  ($142,000),  payable  in  instalments;  and  for 
securing  payment  of  which  four  notes  of  thirty-five  thousand 
five  hundred  dollars  ($85,500)  each,  were  executed  and  deliv* 
ered  at  the  time.  These  notes  were  payable  to  ''Samuel 
Jaudon,  Esq.,  cashier,  or  order,''  and  had  not  been  indorsed 
by  him  to  the  plaintifiGs,  nor  in  blank. 

The  declaration  oontained  the  usual  money  counts,  an 
account  stated,  and  also  accounts  for  the  original  considera- 
tion of  the  notes. 

On  the  trial  the  plaintiffs  offered  in  evidence  the  last  of  the 
series  of  notes,  the  previous  ones  having  been  paid,  for  the 
purpose  of  sustaining  the  action,  which  was  objected  to  on 
the  ground  that  no  title  was  shown  in  the  bank,  the  note  not 
having  been  indorsed.  This  objection  was  sustained  and  the 
note  excluded,  but  the  plaintiffs  were  permitted  to  recover 
under  the  count  for  the  original  consideration. 
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The  question,  therefore,  whether  or  not  it  was  competent  to 
connect  the  plaintiffs  with  the  note  by  parol  evidence,  that  it 
had  been  given  to  their  cashier,  and  was  their  property,  is  not 
in  the  case,  and  need  not  be  passed  upon. 

It  was  objected  at  the  trial  that  the  plaintiffs  could  not 
recover  under  the  counts  for  the  original  consideration,  on  the 
ground  that  the  notes  had  been  received  in  payment  and  sat- 
isfaction of  the  indebtedness ;  and  hence  the  recovery  must 
be  upon  the  notes  themselves  if  at  all.  But  the  court  held 
that  the  mere  acceptance  of  the  notes  by  the  bank  did  not 
necessarily  operate  as  a  satisfaction ;  and  that,  whether  or  not 
there  was  an  agreement  at  the  time  to  receive  them  in  satia- 
faction,  or  whether  the  circumstances  attending  the  transac- 
tions warranted  such  an  inference,  were  questions  for  the 
jury ;  and  submitted  the  que&tions  accordingly. 

It  was  also  objected,  that,  in  order  to  entitle  the  plaintiffs 
to  recover  under  the  counts  for  the  original  consideration, 
they  must  first  produce  all  the  previous  notes  ^ven  for  the 
purchase-money,  and  surrender  them  in  court.  And,  further, 
that  before  there  could  be  a  recovery  for  that  portion  of  the 
consideration,  consisting  of  the  real  estate,  the  plaintiffs  were 
bound  to  prove  the  execution,  and  delivery  of  the  convey- 
ances of  the  same  to  the  defendants.  But  the  court  held,  as 
to  the  first  objection,  that,  *as  it  was  conceded  on  both  t-^oaa 
sides  that  the  previous  notes  had  been  paid,  the  pre-  ■- 
sumption  of  law  was,  they  had  been  given  up  by  the  holder 
at  the  time  of  payment,  as  the  party  was  not  bound  as  a  gen- 
eral rule  to  make  the  payment,  without  receiving  the  note  as 
his  voucher ;  and,  that,  if  the  fact  was  otherwise,  the  burden 
lay  upon  the  defendants  to  show  it.  And  as  to  the  second 
objection,  inasmuch  as  the  contract  had  been  executed,  and 
the  defendants  had  given  their  notes  for  the  purchase-money, 
the  court  was  bound  to  presume  that  they  were  satisfied  with 
the  execution  on  the  part  of  the  plaintifiis,  and,  of  course,  that 
the  proper  conveyances  had  been  made  and  delivered,  and 
that,  if  the  fact  was  otherwise,  it  was  incumbent  upon  the 
defendants  to  show  it. 

This  court  is  of  opinion  that  no  error  was  committed  in 
either  of  the  various  rulings  at  the  circuit  to  which  we  have 
referred,  nor,  indeedi  as  it  respects  either  of  the  other  ques- 
tions in  the  case,  not  thus  far  particularly  noticed ;  but  which 
appear  upon  the  record. 

Those  remaining  that  bear  upoi)  the  merits  of  the  defense, 
ai)d  which  we  propose  to  notice,  relate  to  two  items  of  indebt- 
edness upon  the  books  of  the  branch  bank  at  Burlington — the 
debt  of  Truesdell  &  Son  of  $4,884.48,  and  of  Silas  E.  Burrows 
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of  $2,588.86.  These  items  were  among  those  on  the  list  of 
suspended  debts  made  out  by  the  cashier  of  the  branch  pre- 
paratory to  the  negotiation  for  a  purchase  by  the  defendants 
of  its  assets,  and  to  the  settlement  of  the  terms  of  sale  by  the 
parent  bank.  They  were  of  considerable  standing  at  the 
branch,  and  had  been  previously  returned  by  the  directors  to 
the  parent  bank  in  several  semi-annual  returns  as  not  only  bad 
but  desperate,  and  were  inserted  in  what  was  called  the  list  of 
suspended  debts,  amounting  in  the  aggregate  to  a  fraction 
short  of  $27,000  preparatory  to  the  sale,  and  for  which  the 
defendants  offered  and  the  plaintifib  accepted  five  thousand 
dollars  ($5000). 

These  two  items,  it  was  insisted,  should  be  credited  to  the 
account  of  the  defendants,  inasmuch  as  they  had  been  com- 
promised, as  was  contended,  and  settled  by  the  plaintiffs 
before  or  after  the  time  of  purchase ;  and  that,  as  they  had 
been  inserted  in  the  list  of  suspended  debts,  the  defendants 
had  reason  to  believe,  when  they  made  the  purchase,  they 
were  outstanding  existing  demands,  though  of  doubtful  value. 

It  was  admitted  by  the  counsel  for  the  plaintiffs,  that,  if  his 
clients  had  compromised  either  of  these  debts,  or  had  received 
any  portion  of  them  since  the  sale,  they  would  be  responsible 
for  the  fair  value  of  the  demands  or  the  money  received,  at 
the  election  of  the  defendants.  But  that,  if  these  demands, 
or  either  of  them,  had  been  compromised,  and  closed  pre- 
*24i)1  ^^^7  ^  ^^^  *sale  to  the  defendants,  by  the  board  of 
J  directors  of  the  branch  at  Burlington,  inasmuch  as 
there  was  no  warranty  of  the  debts,  and  two  of  the  pur- 
chasers were  members  of  the  board,  and,  of  course,  cognizant 
of  the  compromise,  and  settlement,  all  the  defendants  being 
joint  purchasers,  were  chargeable  with  knowledge,  and,  there- 
fore, there  was  no  ground  for  an  implied  fraudulent  repre- 
sentation on  account  of  these  two  items  having  been  inadvert- 
ently placed  on  the  suspended  list. 

It  was  also  urged  by  the  counsel  for  the  plaintiffs,  that  the 
condition  of  the  debts  on  the  books  at  the  Burlington  branch 
must  have  been  well  known  to  the  board  of  directors  there — 
much  better  known  to  them,  than  to  the  board  of  the  parent 
bank ;  and,  that  the  latter  must  necessarily  have  relied  mainly 
upon  information  derived  from  the  former  as  to  the  conditicn 
of  the  assets,  with  a  view  to  make  an  estimate  of  their  value. 

The  court  took  this  view  of  the  case  at  the  trial,  and  left 
the  facts  to  the  jury.  And,  upon  a  review  here,  it  is  the 
opinion  of  this  court,  that  no  error  was  committed  in  the 
direction. 

The  facts  were,  that  the  Truesdell  debt  had  been  com- 
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promised  by  the  directors  of  the  branch  at  Burlington,  with 
the  assent  of  the  parent  bank,  more  than  a  year  previous  to 
the  sale  to  the  defendants,  and  the  original  debt  discharged ; 
and  the  better  opinion  from  the  evidence  is,  that  the  amount 
for  which  the  debt  was  compromised  was  paid  at  the  Burling- 
ton branch  previous  to  the  sale.  At  all  events,  there  is  no 
evidence  whatever  that  any  part  of  it  has  been  received  by 
the  parent  bank  since  that  time.  If  it  has  been  paid  since, 
it  must  haye  been  paid  to  the  defendants  who  held  the  sub- 
stituted paper  under  the  transfer  of  the  assets  of  the  branch. 

Under  these  circumstances,  we  think,  the  defendants  were 
bound  to  show,  in  order  to  entitle  themselves  to  the  credit  for 
this  item  of  the  suspended  debts,  that  the  parent  bank  had 
either  received  the  money  on  it  or  had  appropriated  the  secu- 
rities so  as  to  make  them  their  own  since  the  sale.  And,  as 
there  was  no  evidence  warranting  either  conclusion,  it  follows, 
the  direction  of  the  court  below  was  right. 

As  it  respects  the  Silas  E.  Burrows  debt — it  appears  that 
this  debt  was  compromised  at  33^  per  cent,  as  early  as  May, 
1835 ;  and  the  original  securities  surrendered  on  taking  the 
new  security  for  $922.17.  This  security  has  never  been  inter- 
fered with  by  the  parent  bank;  and  if  unpaid  at  the  time  of 
the  sale,  remained  in  full  force  at  that  time,  and  since,  in  the 
hands  of  the  defendants. 

The  parent  bank  subsequently,  in  December,  1840,  compro- 
mised a  large  indebtedness  of  Burrows,  but  in  this,  and  all 
other  *subsequent  negotiations  with  him,  they  expressly  rmoAa 
excluded  the  debt  at  the  Burlington   branch,  as  no  ■- 
longer  under  their  control. 

For  these  reasons  we  are  satisfied  the  judgment  of  the  court 
below  is  right,  and  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Vermont,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum* 
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Thb  United  States,  Plaintiffs  in  Ebbob,  v.  Joseph  B. 
Wilkinson,  Chbistophbr  Rosbliits,  John  L.  Lewis, 
Louis  Bbingieb,  Mandeyille  Mabignt,  and  John  R. 
Gbymes. 

Where  the  bill  of  exceptions  purported  to  have  been  taken  at  April  term, 
1848,  but  the  record  showed  that,  at  that  time,  no  suit  between  the  parties 
was  i>ending,  and  that  the  trial  took  place  in  April,  1849,  the  date  of  1848 
must  be  considered  as  a  clerical  error.  The  certificate  from  the  Circuit 
Court  showed  that  the  bill  of  exceptions  was  regularly  allowed  upon  the 
trial,  and  this  must  be  conclusive  upon  this  court. 

Where  the  suit  was  upon  a  postmaster's  bond  and  the  district-attorney  offered 
to  read  in  evidence  an  authentic  copy  thereof,  which  the  court  refused  to 
receive,  t)  is  refusal  was  erroneous.^ 

Although  the  presumption  of  law  is  in  favor  of  the  correctness  of  the  court 
below  where  no  reasons  appear,  jret,  in  tliis  case,  the  record  itself  shows  the 
error.  If  there  was  any  tact  which  made  the  copy  of  the  bond  inadmissi- 
^e,  it  ought  to  have  been  shown  by  the  defendants,  and  set  forth  in  the 
exception.^ 

This  case  was  brought  up  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana. 

The  facts  are  set  forth  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Crittenden^  (Attorney-General,)  for 
the  United  States,  and  by  Mr.  Johnson^  with  whom  were  Mr. 
BefnQamin  and  Mr.  Micon^  for  the  defendants. 

Mr.  Crittenden.  There  is  but  a  single  question  for  this 
court  to  supervise  and  review,  which  is  contained  in  the  bill 
of  exceptions. 

The  United  States  sued,  on  the  11th  day  of  July,  1848,  the 
sureties  of  McQueen,  late  postmaster  at  New  Orleans,  on 
*2471  ^^^^^  *bond  dated  8th  June,  1840,  a  copy  of  which 
-■  bond,  certified  by  the  auditor  of  the  Post-Office  De- 
partment, was  annexed  to  the  petition,  and  therein  referred  to. 

On  the  trial  on  tlie  8th  day  of  May,  1849,  being  at  the 
April  term  of  the  court,  the  Attorney  for  the  United  States 
offered  in  evidence  to  the  jury  the  certified  copy  of  the  bond 
annexed  to  the  petition,  and  therein  referred  to,  to  which  the 
defendants  objected ;  the  judge  sustained  the  objection,  and 
refused  to  allow  the  said  copy  of  the  bond  to  be  read  in  evi- 

1  Bv  thd  tet  of  Congress  of  1797,  ^  Whenever  an  error  is  apparent  on 

certified  copies  of  official  bonds  are  the  record,    it    is    open  to  revision 

evidence  in  aU  cases  where  such  evi-  whether  it  appear  by  a  bill  of  ezcep- 

dence  is  required.     United  States  v.  tions,  or  in  any  otlier  manner.    8uy- 

Vanzandt,    2    Cranch,    C.  C,  338;  dam  v.  WilUamaonf  20  Row.,  42S. 
United  States  v.  Lent,  1  Paine,  417. 
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dence  to  the  jury ;  "  whereupon  the  Attorney  for  the  tJnited 
States  excepted  to  the  ruling  of  the  court/'  and  tendered  fali 
bill  of  exceptions,  which  was  signed  and  sealed  by  the  judge^ 
and  entered  on  the  record. 

The  counsel  for  the  defendants,  in  their  printed  brief^  hare 
labored  to  prove  that  there  is  no  bill  of  exceptions,  because  it  in 
headed  '^  April  term,  1848 ; ''  ^'  and  recites  twice  distinctly  in 
the  body  of  the  bill,  that  it  was  taken  at  a  trial  held  at  April 
term,  1848,  and  on  Tuesday,  the  8th  day  of  April,  1848." 

There  is  in  the  record  an  abundance  to  correct  the  mistakefl 
seized  and  harped  upon  by  the  counsel  for  defendants,  and  to 
show,  without  dnnbt,  that  the  bill  of  exceptions  applies  to  the 
trial  had  on  tiie  8th  day  of  May,  1849,  being  at  and  during  the 
April  term  of  the  court  in  the  year  1849,  and  not  at  April 
term,  1848 ;  that  the  mistake  is  by  putting  1848  instead  of 
1849 ;  all  else  is  correct. 

The  suit  is  numbered  1727 ;  the  bill  of  exceptions  is  taken 
and  spread  upon  the  record  in  suit  No.  1727. 

The  trial  is  in  suit  No.  1727 ;  begun  on  7th  May,  1849,  at 
the  April  term  thereof,  1849;  the  trial  is  resumed  on  8th  May, 
1849,  in  suit  No.  1727,  on  which  day  and  year  the  panel  of 
the  jury  was  completed  and  the  verdict  rendered  and  recorded. 

Immediately  succeeding,  in  suit  ^*  United  States  v.  Wilkinson 
et  aZ.,  No.  1727,  April  term,"  the  bill  of  exceptions  is  entered 
of  record,  as  of  the  proceedings  in  that  very  suit  and  no  other. 

There  was  no  trial  between  the  United  States  and  Wilkin-* 
son  et  al.  at  April  term,  1848. 

The  suit,  ''  No.  1727,"  was  instituted  on  the  11th  day  of 
July,  1848 ;  and,  therefore,  there  could  not  have  been  a  trial 
in  said  suit,  No.  1727,  in  April,  1848,  before  the  suit  wad 
commenced^ 

There  is  no  record  showing  that  there  was  any  suit  pending 
or  tried  at  April  term,  1848,  between  the  United  Stated  and 
Wilkinson  and  others,  to  which  a  bill  of  exceptions  could 
apply.  The  maxim  is,  ^^  De  non  apparentilms  et  de  nan  emst- 
entibiis  eadem  est  ratio.^^ 

The  petition,  after  setting  forth  the  bond,  refers  to  a  cettl* 
fied  copy  thereof,  annexed  to  the  petition ;  and  the  bill  of 
exceptions  states  that  the  Attorney  of  the  United  States 
offered  to  read  in  ^evidence  to  the  jury  the  instrument  r^oio 
^'  being  the  bond  annexed  to  the  petition,  or  informa-  ^ 
tion  in  this  cause,"  •  •  «  (^  dated  on  the  8th  day  of  Janei 
in  the  year  1840." 

Upon  the  whole  record  it  is  manifest  that  the  bill  of  exoep* 
tions  was  tendered,  signed,  sealed,  and  enrolled,  in  this  suit. 
No.  1727,  at  the  April  term,  1849,  and  in  no  other. 
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The  bill  of  exceptions  is  certified,  and  comes  up  as  a  part  ot 
the  record  in  the  case.  No.  1727,  in  which  the  writ  of  error 
was  prayed  and  granted. 

No  principle  is  clearer  than  that  an  error  of  description  in 
one  part  of  a  deed,  record,  or  other  instrument,  may  be  cor- 
rected by  other  descriptions  in  the  same  deed,  record,  or 
instrument. 

The  copy,  as  certified  by  the  auditor  of  the  Post-Office 
Department,  was  legal  evidence,  according  to  the  act  of  Con- 
gress of  2d  July,  1886,  §  15.    5  Stat,  at  L.,  82. 

The  bill  of  exceptions  is  to  a  single  point ;  a  single  opinion 
of  the  judge  in  refusing  to  suffer  the  certified  copy  of  the 
bond  by  the  postmaster  and  his  sureties,  ^'annexed  to  the 
petition,  or  information  in  this  cause,"  to  be  read  in  evidence 
to  the  jury. 

If  the  counsel  for  the  defendants,  in  the  court  of  original 
jurisdiction,  assigned  no  specific  cause  of  objection  to  the  tes- 
timonv  offered,  or  did  not  choose  that  his  cause  of  objection 
should  be  set  down  in  the  bill  of  exceptions ;  and  if  the  judge 
did  not  give  any  reason  for  refusing  to  suffer  the  certified  copy 
of  the  bond  to  be  read  in  evidence,  and  did  not  choose  to  insert 
his  reason  (if  he  had  any)  for  refusing  to  suffer  the  certified 
copy  of  the  bond  to  be  read  in  evidence  to  the  jury,  the  want 
of  such  cause  of  objection,  and  the  absence  of  the  reason  of  the 
judge  for  such  ruling  of  the  objection  to  the  testimony,  cannot 
be  attributed  to  the  District  Attorney  as  his  fault,  nor  be 
charged  as  a  defect  in  the  bill  of  exceptions. 

As  to  the  cases  cited  in  the  brief  for  the  defendants,  it  seems 
to  me  they  are  foreign  to  the  matter  of  this  bill  of  exceptions, 
which  states  clearly  the  point  ruled  by  the  Judge,  and  presents 
a  single,  distinct,  and  substantive  case  of  a  rejection  of  the 
evidence  offered  by  the  plaintiff  as  the  matter  to  be  reviewed 
by  the  appellate  court. 

The  counsel  for  the  defendants  in  error  contended,  that  the 
record  shows  nothing  but  a  petition  or  declaration, — ^the  pleas 
and  answers  of  the  defendants,  the  trial  by  jury,  the  general 
verdict  for  defendants,  and  judgment  rendered  in  accordance 
with  that  verdict.  There  is  in  the  record  no  bill  of  excep- 
tions, nor  any  thing  else  presenting  a  question  of  law  for  the 
consideration  of  this  court — ^nothing  to  support  a  writ  of  error ; 
and  it  would,  therefore,  appear  certain  that  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

*2491       *But  at  page  17,  of  the  printed  transcript,  is  to  be 
^  found  a  paper  called  a  bill  of  exceptions.    It  is  headed 
'••April  Term,  1848,'*  and  it  recites   twice,  distinctly,  in  the 
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body  of  the  bill,  that  it  was  taken  at  a  trial  held  at  the  April 
term,  1848,  and  on  Tuesday  the  8th  day  of  April,  1848. 

It  appears  by  the  transcript,  that  the  verdict  and  judgment 
complained  of  by  the  plaintiffs  in  error,  were  rendered  in 
May,  1849,  and  that  the  trial  of  the  cause,  which  resulted  in 
that  verdict  and  judgment,  took  place  in  May,  1849,  thirteen 
months  after  the  date  of  the  only  bill  of  exceptions  found  in 
the  record. 

It  is  therefore  plain  that  no  bill  of  exceptions  was  taken  at 
the  trial  of  the  cause,  or  noted  at  the  trial,  and  subsequently 
sealed  nunc  pro  tune.  This  court  cannot  therefore  take  anv 
notice  of  this  bill  of  exceptions  as  forming  part  of  the  record, 
nor  will  it  consider  the  matter  contained  in  it.  Waltan  v. 
United  States^  9  Wheat,  661 ;  Mc  parte  Martha  Bradstreet^ 
4  Pet.,  102 ;  Shepard  et  al.  v.  Wilson^  6  How.,  261 ;  Law  v. 
MerriUe,  6  Wend.  (N,  Y.),  269 ;  7  Serg.  &  R.  (Pa.),  219 ; 
8  Id.,  211. 

But  if  it  should  be  found  possible  by  any  means  to  connect 
the  bill  of  exceptions,  printed  at  page  17,  and  dated  at  the 
April  term,  1848,  with  the  trial  which  occurred  in  May,  1849, 
then  the  defendants  in  error  submit  that  said  bill  cannot  be 
sustained  as  affording  a  ground  for  reversing  the  judgment  of 
the  Circuit  Court. 

It  is  impossible  to  understand,  from  that  bill,  what  was  the 
document  offered  in  evidence,  or  what  was  the  objection  made 
to  its  admission,  or  what  was  the  point  of  law  decided  by  the 
court.  It  exhibits  no  fact  nor  circumstance  which  can  enable 
this  court  to  determine  whether  or  not  the  court  below  erred 
in  rejecting  the  paper,  whatever  it  may  have  been,  that  was 
offered  to  be  read  to  the  jury. 

The  bill  states  that :  ''  The  attorney  of  the  United  States 
offered  in  behalf  of  the  United  States,  to  be  read  in  evidence 
to  the  jury,  a  certain  instrument,  being  the  bond  annexed  to 
the  petition  or  information  in  this  cause,  being  an  authentic 
copy  of  a  bond  signed  by  William  McQueen  as  principal,  and 
the  parties  herein  defendants  as  sureties,  for  the  faithful  dis- 
charge of  the  duties  of  the  office  of  postmaster  at  New  Orleans, 
dated  on  the  8th  day  of  June,  in  the  year  one  thousand  eight 
hundred  and  forty;  to  the  reading  in  evidence  of  which 
bond,  the  counsel  of  defendants  objected,  and  the  court 
sustained  the  objection,  and  refused  to  allow  the  document 
to  be  read." 

How  is  it  possible  to  ascertain,  from  this  statement,  whether 
the  decision  of  the  judge  was  right  or  wrong  ?  The  bill  of 
exceptions  declares  tliat  the  paper  which  was  offered  was  an 
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instrument,  a  bond,  a  oopy  of  a  bond,  and  a  document.  The 
*2^01  *s^^^®™^^^  seems  to  imply  that  there  were  two  papers, 
-■  a  bond  and  a  copy  of  a  bond,  and  does  not  specify  which 
of  the  two  was  offered  in  evidence,  nor  can  it  be  discovered 
what  was  the  objection  sustained  by  the  court.  All  the  pre- 
sumptions of  the  law  are  in  favor  of  the  correctness  of  the 
decision  of  the  judge.  It  may  be  that  the  copy  was  rejected 
because  the  original  had  already  been  offered,  and  the  copy 
therefore  inadmissible  and  irrelevant :  it  may  be  that  the  bond 
was  rejected  because  it  was  mutilated,  or  that  there  were 
erasures  on  its  face  not  accounted  for ;  or  for  some  other  good 
and  legal  cause  of  objection.  This  court  has  always  held  that 
the  party  taking  exception  is  confined  to  the  specific  objection 
made  at  the  trial :  that  the  point  excepted  to  must  be  shown. 
In  the  present  case  the  point,  that  is,  the  question  of  law,  does 
not  appear ;  the  fact  alone  is  stated  that  some  objection  was 
made,  and  that  the  document  was  not  received  in  evidence, 
but  the  point  of  law  raised  at  the  trial,  to  wit,  the  nature  of 
the  objection,  does  not  appear  and  cannot  be  ascertained. 

In  Dunlop  v.  Munroe^  7  Cranch,  270,  the  language  of  Mr. 
Justice  Johnson  is :  ^^  Each  bill  of  exceptions  must  be  con- 
sidered as  presenting  a  distinct  and  substantive  case ;  and  it 
is  on  the  evidence  stated  in  itself  alone  that  the  court  is  to 
decide.  We  cannot  go  beyond  it  and  collect  other  facts  which 
must  have  been  in  the  minds  of  the  parties,  and  the  insertion 
of  which  in  this  bill  of  exceptions  could  alone  have  sanctioned 
the  opinion  as  prayed  for."  Chief  Justice  Marshall  lays  down 
the  same  rule  in  Pendleton  v.  United  States^  2  Brock,  80.  See 
also  Sinde's  Lessee  v.  Longworth,  11  Wheat.,  209. 

In  a  subsequent  case  this  court  censured  the  practice  of 
excepting  generally  to  a  charge  of  a  judge,  and  declared  that 
it  would  dismiss  the  writ  of  error  unless  the  ruling^  objected 
to  were  specifically  pointed  out.  Stimpson  v.  West  Chester  JR. 
B.  Co.,  4  How.,  880 ;  Zeller's  Lessee  v.  JEckert  et  al.,  4  Id.,  297. 

The  principle  that  the  party  taking  the  exception  must 
state  the  point,  and  is  confined  to  that  alone,  is  established  in 
the  jurisprudence  of  every  state  to  whose  reports  we  have 
access.  We  refer  to  Bacon's  Abridg.,  vol.  2,  p.  118,  edition  of 
1846,  and  authorities  there  cited.  Also  Raymond  on  Bills  of 
Exceptions,  p.  88. 

In  Louisiana,  where  the  state  practioe  has  been  adopted  in 
the  federal  courts,  a  long  and  unbroken  series  of  decisions 
recognizes  this  principle  to  its  fullest  extent.  Pratt  v.  Flower^ 
2  Mart.  (La.),  N.  S.,  888 ;  Bodfour  v.  Chew,  6  Id.,  519 ;  MiUer 
T.  Breedlave^  1  La.,  828 ;  Ohio  Ins.  Co.  v.  Edmonson^  6  Id.,  801 ; 
Holmes  v.  Holmes,  6  Id.,  471 ;  Keene  v.  Belf,  11  Id.,  809 :  Hen^ 
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nen  y.  Wetzel^  12  Id.,  265.  In  the  case  last  cited  the  bill  of 
exceptions  *wad  taken  to  the  offering  in  evidence  of  a  r^or^-t 
promissory  note,  the  ground  being  stated  in  the  bill  to  ^ 
be  '^  a  very  material  variance  between  the  note  offered  in  evi- 
dence and  that  described  in  petition."  The  court  refused  to 
examine  the  bill  of  exceptions  becau&e  it  did  not  set  forth  in 
what  the  variance  consisted,  although  both  the  note  and 
petition  were  copied  into  the  transcript. 

The  counsel  for  the  defendants  in  error  also  referred  to  the 
following  authorities :  Kensington  v.  Inglis^  8  East,  280 ;  Oar^ 
roll  V.  Peake^  1  Pet.,  21 ;  4  Phillips  on  Ev.,  edition  of  1850, 
with  notes  by  Cowen  and  Hill  and  Vancott,  p.  778,  where  all 
the  authorities  are  collected. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  against  the  defendants  in  error  as 
sureties  in  the  official  bond  of  William  McQueen,  who  was 
appointed  postmaster  at  New  Orleans  in  1840. 

The  proceeding  was  by  petition  according  to  the  practice  in 
Louisiana,  and  a  copy  of  the  bond  was  set  forth  in  the  peti- 
tion, and  also  annexed  to  and  filed  with  it,  and  the  United 
States  alleged  that  McQueen  had  received,  as  postmaster, 
twenty  thousand  and  sixty  dollars  and  ninety-two  cents,  which 
he  had  neglected  and  refused  to  pay  over. 

The  defendants,  in  their  answers,  took  three  grounds  of 
defense : 

1.  They  admitted  their  several  signatures  to  the  bond  set 
forth  in  the  petition,  but  denied  that  it  had  ever  been  delivered 
by  them  or  accepted  by  the  Postmaster-General. 

2.  That  there  had  been  a  former  recovery  against  them  for 
the  same  cause  of  action. 

8.  That  the  suit  was  barred  by  limitations,  not  having  been 
instituted  against  the  sureties  within  two  years  after  the 
default  of  the  postmaster. 

At  the  trial  the  jury  found  a  verdict  for  the  defendant,  and 

{'udgment  was   entered  accordingly,  and  the  United  States 
lave  brought  this  writ  of  error  upon  the  judgment. 

It  appears  by  the  record  duly  certified  to  this  court,  that 
tlie  following  exception  was  taken: 
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United  States  v.  Wilkinson  et  alt. 

BiU  of  JSxeeptians. 

Thb  United  Statbb 

V.  S  No.  1727. 

J.  B.  WiLKiNBON  et  al. 

*i»  the  Circuit  Court  of  the  United  States,  for  the  Fifth  Circuit 
sitting  for  the  Eastern  District  of  New  Orleans. 

Present,  Hon.  T.  H.  McCaleb,  Judge  of  the  District  Court, 
presiding  alone. 

April  term,  1848. 

Be  it  remembered,  that  at  the  April  term  of  the  Circuit 
Court  aforesaid,  in  the  year  1848,  on  Tuesday,  the  8th  day  of 
April,  1848,  on  tlie  trial  of  the  above-named  cause,  the  attor- 
ney of  the  United  States  offered  in  behalf  of  the  said  United 
States  to  [be]  read  in  evidence  to  the  jury  a  certain  instru- 
ment, being  a  bond  annexed  to  the  petition  or  information  in 
this  cause,  being  an  authentic  copy  [of]  a  bond  signed  by 
William  McQueen  as  principal,  ana  the  parties  herein  defen- 
dant as  sureties,  for  the  faithful  discharge  of  the  duties  of  the 
office  of  postmaster  at  New  Orleans,  dated  on  the  eighth  day 
of  June,  in  the  year  one  thousand  ei^ht  hundred  and  forty ; 
to  the  reading  in  evidence  of  which  bond  the  counsel  of 
defendants  objected,  and  the  court  sustained  the  objection, 
and  refused  to  allow  the  document  to  be  read. 

Whereupon  the  attorney  of  the  United  States  excepted  to 
the  ruling  of  the  court,  and  tenders  this  as  his  bUl  of  excep- 
tions, praying  that  the  same  may  be  signed  by  the  court,  and 
made  a  part  of  this  record. 

Theo.  H.  MoCalbb.  [seal.] 

U  S.  Judge. 

This  exception,  it  will  be  observed,  states  that  it  was  taken 
on  the  8th  day  of  April,  1848 ;  and  the  record  shows  that  the 
suit  was  not  instituted  until  the  11th  of  July  in  that  year, 
and  that  the  trial  took  place  on  the  7th  and  8th  of  May,  1849 ; 
and  that  the  verdict  was  rendered  on  the  day  last  mentioned. 

It  is  insisted  on  behalf  of  the  defendants  that,  as  this  excep- 
tion is  stated  to  have  been  taken  on  the  8th  of  April,  1848, 
more  than  a  year  before  the  trial,  it  cannot  be  regarded  by  this 
court  as  an  exception  legally  taken,  nor  noticed  in  its  judg- 
268 


' 


DECEMBER  TERM,    1851.  252 

The  United  States  v.  WUkinson  et  aL 


ment.  And,  further,  that  if  it  be  considered  as  an  exception 
regularly  taken  and  certified,  yet  the  opinion  of  the  court 
rejecting  the  testimony  was  correct. 

The  exception  is  certainly  very  loosely  framed,  and  the  date 
above  mentioned  cannot  be  reconciled  with  the  rest  of  the 
record.  It  is  evidently  a  clerical  mistake,  arising,  most 
probably  from  the  pressure  and  hurry  of  business,  which 
is  sometimes  unavoidable  in  a  court  of  original  jurisdiction. 
For  the  titling  at  the  head  of  the  exception  states  it  to  be 
taken  in  No.  1727,  which  is  the  number  by  which  this  suit 
appears  to  have  been  marked  in  the  Circuit  Court  through- 
out the  proceedings;  and  in  the  body  of  the  exception 
it  is  said  to  be  offered  at  the  trial.  *There  is  nothing  r«oco 
in  the  record  from  which  it  can  be  inferred  that  a  suit  '- 
was  pending  between  the  same  parties  on  the  8th  of  April, 
1848.  And  this  exception  is  regularly  certified  by  the  Circuit 
Court  as  a  part  of  the  proceedings  in  this  case,  and  as  one 
taken  at  the  trial.  This  certificate  from  the  Circuit  Court, 
is  conclusive  upon  this  court,  and  the  exception  must  be 
regarded  as  duly  taken  and  regularly  brought  up  by  the  writ 
of  error. 

With  respect  to  the  opinion  excepted  to,  we  can  see  no 
grouud  for  rejecting  the  testimony.  The  exception  in  sub- 
stance states  that  the  District  attorney  offered  to  read  in  evi- 
dence a  certain  instrument,  annexed  to  the  petition,  being  an 
authentic  copy  of  a  bond  signed  by  the  defendants  as  sure- 
ties for  McQueen.  It  is  admitted  by  the  answers,  that  the 
defendants  had  signed  the  original  bond  of  which  this  is  a 
copy :  and  moreover,  the  copy  offered  is  said  to  be  authentic. 
The  possession  of  the  original  bond  by  the  proper  officers  of 
the  United  States,  was  primd  facie  evidence  that  it  had  been 
delivered  and  accepted.  The  bond  was  a  necessary  part  of 
the  evidence  in  behalf  of  the  United  States,  and  as  the  copy 
was  duly  authenticated,  according  to  the  act  of  Congress,  we 
are  at  a  loss  to  understand  upon  what  ground  it  could  have 
been  rejected. 

It  is  said  that  there  might  have  been  objections  which  do 
not  appear  in  the  exception,  and  that  every  presumption  is  to 
be  made  in  favor  of  the  judgment  of  the  inferior  court,  and  that 
it  is  to  be  presumed  right  until  the  contrary  appears.  This  is 
true.  But  the  contrary  does  appear  in  the  present  case.  If, 
indeed,  the  exception  had  merely  stated  that  the  plaintiff 
offered  a  certain  paper  without  describing  it,  or  without  show- 
ing its  application  to  the  matter  in  controversy,  and  the  court 
hud  rejected  it  without  stating  the  grounds  of  its  decision, 
undoubtedly  the  judgment  would  be  presumed  to  be  correct. 

269 


268  SUPREME   COURT. 

Bond  v.  Brown. 

But  here  the  paper  is  shown  by  the  statement  in  the  excep« 
tion  to  be  legally  admissible.  The  error,  therefore,  is  appa- 
rent ;  and  no  presumption  can  be  made  in  favor  of  a  judgment, 
where  the  error  is  apparent  on  the  record. 

If  there  was  any  fact  which,  notwithstanding  the  authenti- 
cation of  the  copy,  made  it  inadmissible,  it  ought  to  have  been 
shown  by  the  defendants,  and  set  forth  in  the  exception. 
And  where  no  such  fact  appears,  it  must  be  presumed  not  to 
exist.  A  contrary  rule  would  make  the  right  to  except  of  no 
value  to  the  party,  and  would  put  an  end  to  the  revisory 
power  of  the  appellate  court  whenever  the  inferior  tribunal 
desired  to  exclude  it — "  De  non  apparentihus  et  de  nan  eadsten-' 
tibua  eadem  est  ratio,^^  is  an  old  and  well-established  maxim  in 
legal  proceedings,  and  is  founded  on  principles  of  justice  as 
well  as  of  law.  And  for  error  *in  rejecting  the  testi- 
mony which  upon  the  facts  in  the  exception  ought  to 
have  been  received,  the  judgment  of  the  Circuit  Court  must 
be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby  reversed,  and 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a  venire  facias  de 
novo. 
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JoBHiTA  B.  Bond,  Administrator  of  Mary  Ann  Cadb, 
Plaintiff  in  error,  v.  James  Brown. 

By  the  Louisiana  practice,  if  neither  party  claims  a  trial  by  jury,  the  whole 
case  is  decided  by  the  court;  matters  of  fact  as  well  as  of  law. 

Where,  upon  such  a  trial,  no  testimony  is  objected  to,  and  it  does  not  appear 
that  any  question  of  law  arose  or  was  decided,  and  the  case  is  brought  to 
this  court  by  writ  of  error,  the  judgment  of  the  court  below  must  be 
affirmed. 

The  decision  of  the  court  below,  upon  questions  of  fact,  is  as  conclusive  upon 
this  court  as  the  verdict  of  a  jury  would  be.^ 

1  8.  P.  Saulet  v.  Shepherdy  4  Wall.,  Burr  v.  Des  Moines  Co.,  1  Wail.,  108* 
fiOS;  Insurance  Co.  v.  Tweedy  7  Id.,  City  qf  Bichmond  v.  Smith,  16  Id., 
i4;  Baauett  v.  United  States,  9  Id.,  438;  Mercantile  Mut.  Ins.  Co,  v.  Fol- 
ds; Norri«  V.  Jackson,  Id.,  126;  Cope-  som,  18  Id.,  249;  The  Ahhotrford,S 
Un  V.  Insurance  Co.,  Id.,  461.    See  Otto,  442. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
ooit  Court  of  the  Uuited  States  for  the  Eastern  District  of 
Louisiana. 

It  was  a  suit  brought  by  Brown,  a  citizen  of  Mississippi, 
against  Bond,  as  the  administrator  of  Mary  Ann  Cade,  upon 
a  bond  with  a  collateral  condition,  given  by  one  Witherspoon, 
for  which  Mary  Ann  Cade  was  responsible. 

The  petition  set  out  the  bond  and  the  breaches.  The 
defendant  answered^  denying  some  of  the  material  facts  stated 
in  the  petition,  and  alleging  other  facts,  which,  if  proved, 
were  sufficient  to  bar  a  recovery.  Neither  party  claimed  a 
trial  by  jury ;  and,  according  to  the  Louisiana  code  of  prac- 
tice, articles  494,  495,  the  whole  case  was  submitted  to  the 
judge. 

In  February,  1849,  the  cause  came  on  for  trial,  and,  after 
argument,  the  court  pronounced  the  following  judgment : 

««  Jambs  Bbown       ) 

t;.  [  1696. 

J.  B.  Bond,  Adm'r,  &c.  ) 

^^This  cause  having  been  argued  and  submitted  to  the 
court,  *on  a  former  day,  on  the  pleadings,  law,  and  evi-  r«occ 
dence,  and  the  court  having  maturely  considered  the  ^ 
same,  and  being  fully  advised  in  the  premises,  and  satisfied 
that  the  plaintiff  has  fully  substantiated  the  allegrations  in  his 
petition,  it  is  ordered,  adjudged,  and  decreed,  that  judgment 
be  rendered  in  favor  of  the  plaintiff,  James  Brown,  and 
against  the  defendant,  Joshua  B.  Bond,  administrator  of  the 
estate  of  Mary  Ann  Cade,  widow  of  Elias  M.  Witherspoon, 
for  the  sum  of  fourteen  thousand  dollars,  with  interest  thereon, 
at  the  rate  of  five  per  centum  per  annum,  from  the  eleventh 
day  of  January,  in  the  year  eighteen  hundred  and  thirty-seven, 
until  paid ;  and  costs  of  suit  to  be  taxed. 

^  Judgment  rendered  18th  June,  1849. 

^^  Judgment  signed  18th  June,  1849. 

^^Thso.  H.  MoCalbb,  [sbal.] 

U.  S.  Judge." 

The  defendant  sued  out  a  writ  of  error,  and  brought  the  oa^e 
up  to  this  court. 

It  was  argued  by  Mr.  Marr^  for  the  defendant  in  error,  no 
counsel  appearing  for  the  plaintiff  in  error. 

Mr.  Marr  contended  that,  according  to  the  pleadings,  the 
judgment  of  the  court  was  equivalent  to  a  general  juagineut 
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for  the  plaintiff.  There  was  no  objection  in  any  form  to  any 
portion  of  the  testimony  offered  on  the  trial,  no  bill  of  excep- 
tions taken,  no  motion  for  a  new  trial,  no  case  stated  by  argu- 
ment of  counsel.  It  is  not  the  province  of  this  court  to 
determine  questions  of  fact,  merely  as  such,  on  a  writ  of  error. 
It  must  legally  presume  that  the  allegations  of  the  petition 
were  proven  by  sufficient  and  competent  testimony ;  and  the 
decision  of  the  Circuit  Court,  to  this  effect,  is  as  conclusive  upon 
this  court  as  if  the  facts  stated  in  the  petition  had  been  found 
to  be  true  by  the  verdict  of  a  jury ;  5  How.,  289 ;  7  How., 
846 ;  and  the  authorities  cited  by  Mr.  Justice  Wayne,  7  How., 
866. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

The  record  in  this  case  is  voluminous;  but  a  very  brief 
statement  will  show  the  grounds  upon  which  it  is  decided  in 
this  court. 

The  suit  was  brought  by  the  defendant  in  error  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  upon  a  bond  with  a  collateral  condition.  The 
breaches  for  which  he  sued  are  set  out  in  the  petition.  The 
plaintiff  in  error  answered,  denying  some  of  the  material  facts 
*2561  ^^^^  ^^  ^^^  ^petition,  and  alleging  other  facts,  which, 
-I  if  supported  by  testimony,  were  sufficient  to  bar  the 
recovery. 

Upon  these  issues  the  parties  proceeded  in  the  case,  and 
evidence  on  both  sides  was  offered,  which  is  stated  at  large  in 
the  record.  And,  as  neither  party  demanded  a  jury,  the  fact 
as  well  as  the  law  was,  according  to  the  Louisiana  practice, 
submitted  to  the  court. 

The  plaintiff  in  error  has  not  presented  any  argument  in 
this  court,  nor  assigned  any  particular  error  of  which  he  com- 
plains. None  of  the  testimony  on  either  side  appears  to  have 
been  objected  to  in  the  Circuit  Court.  Nor  does  it  appear, 
from  the  pleadings,  or  by  exception,  or  by  the  opinion  of  the 
court,  that  any  question  of  law  arose  or  was  decided  in  the 
case.  On  the  contrary,  the  opinion  of  the  court,  inserted  in 
the  record,  according  to  the  Louisiana  practice,  states  that, 
being  satisfied  that  the  defendant  in  error  had  fully  substan- 
tiated the  allegations  in  his  petition,  the  court  proceeded  to 
give  judgment  in  his  favor.  The  language  of  the  opinion, 
when  taken  in  connection  with  the  pleadings  and  issues,  im- 
plies that  the  cai>e  turned  upon  the  comparative  weight  of  the 
testimony ;  upon  the  fact,  and  not  upon  the  law.  And^ 
whether  the  fact  was  rightly  decided  or  not,  according  to  the 
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evidence^  is  not  open  to  inquiry  in  this  court.  The  decision 
of  the  court  below,  in  this  respect,  is  as  conclusive  as  the  ver- 
dict of  a  jury  when  the  case  is  brought  here  by  writ  of  eri:or. 
And,  as  no  error  in  law  appears  in  the  record,  the  judgment 
of  the  Circuit  Court  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum* 


James  Dxtndas,  Mobbeoai  D.  Lewts,  Samuel  W.  Joistbek 
Robert  L.  Pittfibld,  and  Robert  Howell,  Appel- 
lants, V.  Anistb  Hitchoook. 

Where  a  mortgage  was  executed  by  a  husband,  his  own  name  only  being  used 
in  the  body  of  the  instrument,  but  it  was  signed  by  his  wife  also,  who  reUn- 
qnished  her  *rlght  of  dower,  and  made  her  acknowledgment  in  an  r^oxn 
after  part  of  the  instrument;  and  there  is  sufficient  evidence,  firom  an  ^ 
oispection  of  the  whole  instrument,  to  believe  that  the  intention  of  Uia 
parties  was  to  consider  the  whole  paper  as  forming  one  assurance,  the  wife 
will  be  barred  of  her  dower,  as  far  as  the  mortgage  is  concerned.^ 

Where  a  statute  requires  a  private  examination  of  the  wife,  to  ascertain  that 
she  acts  freely,  and  not  by  compulsion  of  her  husband,  but  prescribes  no 
precise  form  of  words  to  be  used  in  the  certificate,  it  is  sufficient  If  the 
words  of  the  acknowledgment  have  the  same  meaning,  and  are  in  substance 
the  same,  with  those  used  in  the  statute.^ 

Where  a  widow  was  allowed  one  year,  after  probate  of  her  husband's  will,  to 
elect  whether  to  take  under  it  or  not,  and  by  the  will  she  was  sole  devisee 
for  herself  and  children,  and  before  Uie  expiration  of  the  year  she  released 

1  A  widow's  right  to  dower  is  a  legal  and  **  voluntarily  "  will  not  vitiate  the 

right  which  cannot  be  barred  unless  certificate,  if  otherwise  correct.  Alien 

it  nas  been  relinquished  in  the  man-  v.  Lenoerj  53  Miss.,  321;  Anderson  v. 

ner  prescribed  bylaw.    David  v.  Jfc-  Bewley,  11  Heisk.  (Tenn.),  29;  nor 

Donald,  42  Ga.,  205.  will  the  use  of  the  word  ''restraint" 

^  A  substantial  compliance  with  all  instead  of  '*  constraint."    Edmondeon 

the  requirements  of  the  statute  for  v.  Harris,  2  Tenn.  Ch..  427;  but  omit- 

acknowledffment  of  a  wife's  deed  must  ting  to  state  that  she  signed  the  deed 

affirmatively  appear  by  the  certificate;  *^  for  the  purposes  therdn  contained," 

else  the  deed  is  inoperative  to  convey  &c.,  is  fatal.      Little  v.  Dodge,  82 

her  interest.  Little  v.  Dodge,  32  Ark.,  Ark.,  453.    The  omission  of  the  word 

463.    S.  P.    Petition  qfBateman,  11  "husband"  in  the  clause  "without 

R.  L,  585.  undue  influence  of  "  Ac,  is  not  fatal. 

The  omission  of  the  words  "  freely  "  Gorman  v.  Stanton,  5  Mo.  App. ,  685. 

Vol.  XH-— 18,  27$ 
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to  the  mortgagee  all  her  estate,  right  and  daim  to  the  mortgaged  premlfles, 
styling  herself  widow  and  sole  devisee,  she  cannot  afterwards  avul  herself 
of  her  right  of  election  and  set  up  a  claim  to  dower,  outside  of  the  will; 
she  is  estopped  hy  her  deed.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  There  were 
two  cases  between  the  same  parties,  depending  upon  the  same 
principles,  and  only  differing  as  to  the  property  mortgaged. 
The  notice  of  one  will  suffice  for  both. 

The  plaintiffs  in  error  were  the  trustees  of  the  Bank  of  the 
United  States,  being  the  assignees  of  Cowperthwaite,  Dunlap, 
and  Cope,  the  original  trustees. 

In  July,  1838,  Henry  Hitchcock,  of  Mobile,  Alabama,  came 
to  a  settlement  of  many  transactions  of  loans  and  discounts 
with  the  Bank  of  the  United  States,  and  was  found  indebted 
to  the  amount  of  six, hundred  and  twenty  thousand,  five  hun- 
dred and  thirty  dollars,  and  ninety-six  cents  ($620,530.96). 
He  gave  his  bond  for  this  sum,  payable  in  four  instalments, 
and  to  secure  it  executed  a  mortgage,  which  gave  rise  to  one 
of  the  questions  in  the  present  suit,  the  point  being  whether 
or  not  his  wife  so  far  joined  in  the  mortgage  as  to  relinquish 
her  right  of  dower.  Her  dower  in  the  equity  of  redemption 
was  not  called  in  question,  but  was  worth  nothing. 

The  mortgage  commenced  in  this  way : 

^  Enow  all  men  by  these  presents  that  I,  Henry  Hitchcock, 
of  the  city  and  county  of  Mobile,  in  the  State  of  Alabama," 
&c.,  &c.,  and  concluded  in  this  way :  ^^  Provided,  always,  and 
these  presents  are  upon  this  express  condition,  that  if  the  said 
Henry  Hitchcock  shall  well  and  truly  pay  to  the  said  Joseph 
Cowperthwaite,  Thomas  Dunlap,  and  Herman  Cope,  the  sur- 
vivors or  survivor  of  them,  the  sum  of  six  hundred  and  twenty 
thousand  five  hundred  and  thirty  dollars  and  ninety-six  cents, 
with  eight  per  cent,  interest  per  annum,  from  the  first  day  of 
March,  A.  D.  one  thousand  eight  hundred  and  thirty-eight, 
thereon  accruing,  payable  semi-annually,  according  to  the  con- 
dition of  a  certain  bond  by  the  said  Henry  Hitchcock  given, 
«oeo-i  payable  to  the  said  Joseph  *Cowperthwaite,  Thomas 
-■  Dunlap,  and  Herman  Cope,  bearing  even  date  with 
these  presents,  then  these  presents  shall  cease,  determine,  and 
be  void ;  otherwise  to  be  and  remain  in  full  force  and  virtue. 

^  A  widow  does  not  estop  herself  vision  under  his  will  which  makes  a 

from  claiming  semirate   moneys  of  limited  provision  for  her,  to  be  rfr- 

hers,  received  by  her  husband  to  in-  ceived,  with  income  under  a  certain 

vest  for  her,  but  which  he  did  not  trust  deed,  in  satisfaction  of  dower 

Invest,  by  her  acceptance  of  a  pro-  Walker  v.  WaXker,  S  Wall.,  744. 
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Qiven  under  my  hand  and  seal,  this  fourteenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight. 

H.  Hitchcock, 
Anne  Hitchcock. 
Signed,  sealed,  and  delivered  in  the  presence  of — 

And  I,  Anne  Hitchcock,  wife  of  the  said  Henry  Hitchcock, 
for  and  in  consideration  of  the  sum  of  one  dollar,  to  me  in 
hand  paid  by  the  said  Joseph  Cowperthwaite,  Thomas  Dunlap, 
and  Herman  Cope,  have  relinquished,  and  hereby  do  relinquish 
by  these  presents,  all  my  right  and  title  of  dower  in  and  to  the 
above  described  premises,  to  the  said  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  the  survivors  or  survivor 
of  them,  and  to  the  heirs,  executors,  and  assigns  of  such  sur- 
vivor, forever. 

Witness  my  hand  and  seal,  this  fourteenth  day  of  July,  one 
thousand  eight  hundred  and  thirty-eight. 

Anne  Hitchcock,  [seal.] 

Attest:  Chables  A.  Mabston. 

The  State  of  Alabama, 

Mobile  County. 

Personally  appeared  before  me,  Charles  A.  Marston,  notarv- 
public  in  and  for  said  county,  the  above-named  H.  HitchcocK, 
who  acknowledged  that  he  signed,  sealed,  and  delivered  the 
foregoing  indenture  of  mortgage  to  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  on  the  day  and  year 
therein  mentioned.  And  also  appeared  personally  before  me, 
Charles  A.  Marston,  Anne  Hitchcock,  wife  of  the  said  H. 
Hitchcock,  who  being  examined  privately  and  apart  from  her 
said  husband,  acknowledged  that  she  signed,  sealed  and  deliv- 
ered the  said  indenture  of  mortgage  freely,  and  of  her  own 
accord,  and  without  any  fear,  threats,  or  compulsion  of  her 
said  husband. 

Given  under  my  hand  and  seal  notarial,  this  fourteenth  day 
of  July,  A.  D.  1888.  Chables  A.  Mabston. 

The  first  instalment  of  debt  and  interest  became  due  in 
March,  1889,  in  the  life  of  Hitchcock.  He  made  default  in 
the  payment  of  the  first  instalment.  The  Bank  of  the  United 
States  then  filed  their  bill  to  foreclose  the  mortgage  in  the 
Court  of  Chancery  at  Mobile.  Hitchcock  resisted  the  pay- 
ment of  the  debt  *upon  the  plea  of  usury.  There  had 
been  no  decision  of  this  suit  at  the  date  of  Hitch-  [*269 
cock's  death,  which  took  place  on  11th  August,  1839. 
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In  August,  1889,  Hitchcock  made  his  will,  legally  authen 
ticated,  and  devised  his  property  in  trust  to  his  wife,  for  the 
use  of  his  wife  and  children,  after  the  payment  of  certain 
legacies. 

This  will  was  admitted  to  probate  in  the  Orphans'  Court  of 
Mobile  county,  in  August,  1839,  but  neither  letters  testamen- 
tary nor  of  administration  were  issued  until  February,  1840. 

After  the  death  of  Hitchcock,  his  widow,  Anne,  took  posses- 
sion of  the  estate,  and  executed  many  leases,  but  never  quali- 
fied as  executrix.  James  Erwin,  her  brother,  purchased  at 
sheriff's  sale,  all  the  right  and  title  of  Hitchcock,  to  a  part  of 
the  property,  for  fifty  dollars,  and  procured  an  attornment 
from  the  tenants.  This  gave  rise  to  a  suit  which  is  reported 
in  4  How.,  68. 

In  February,  1840,  sundry  negotiations  took  place  between 
the  parties,  which  eventuated  in  the  execution  of  the  follow- 
ing deeds  and  releases ;  viz. : 

1.  On  the  8th  of  February,  1840,  Anne  Hitchcock  executed 
a  deed  to  Cowperthwaite,  Dunlap,  and  Cope.  It  commenced 
thus:  "This  indenture,  made  this  eighth  day  of  February, 
A.  D.  1840,  by  and  between  Anne  Hitchcock,  widow  and  sole 
devisee  of  Henry  Hitchcock,  late  of  Mobile  county,  acting 

under  and  by  virtue  of  the  last  will  and  testament,  and  the  ' 

several  codicils  thereto  annexed,  of  the  said  Henry  Hitchcock, 
duly  proved  and  of  record  in  the  Orphans'  Court  of  Mobile 
county,  of  the  first  part,  and  Joseph  Cowperthwaite,  Thomas 
Dunlap,  and  Herman  Cope,  of  the  city  of  Philadelphia,  and 
state  of  Pennsylvania,  of  the  second  part,  witnesseth :  That 
the  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  seven  hundred  and  fifty-three  thousand  four  hundred  and 
fifty-two  dollars  and  twenty-three  hundredths  dollars,  to  her 
well  and  truly  in  hand  paid,  at  and  before  the  ensealing  and 
delivery  of  these  presents,  by  the  said  parties  of  the  second 
part,  the  receipt  whereof  she  doth  hereby  acknowledge,  hath 
remised,  released,  conveyed,  and  forever  quitclaimed,  and  doth 
by  these  presents  remise,  release,  convey,  and  forever  quitclaim, 
unto  the  said  parties  of  the  second  part,  the  survivors  and  sur- 
vivor of  them,  and  the  heirs,  executors,  administrators,  and 
assigns  of  such  survivor,  all  the  estate,  right,  title,  interest, 
use,  trust,  property,  claim  and  demand  whatsoever,  at  law  ais 
well  as  in  equity,  in  possession  as  well  as  in  expectancy,  of, 
in,  to,  or  out  of  all  and  singular  the  following  described  lands 
and  premises ;  that  is  to  say,*'  &c.,  &c.  Then  followed  a  con- 
veyance of  the  mortgaged  property,  leases,  and  all. 

2.  On  the  10th  of  February,  James  Erwin  executed  a  deed 
to  Cowperthwaite,  Dunlap,  and  Cope  for  the  property  which 
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he  had  bought  at  sherifTs  sale.  The  consideration  was  one 
hundred  and  fifty  thousand  dollars,  which,  it  was  alleged,  was 
to  be  appropriated  to  the  payment  of  other  debts  of  Hitchcock, 
which  were  not  secured  by  mortgage. 

8.  A  release  by  the  bank  to  Anne  Hitchcock.  This  recited 
the  bond,  the  mortgage,  the  delivery  to  the  bank,  by  Anne,  of 
the  lands  and  houses  devised  to  her,  and  then  agreed  that  the 
bank  should  look  only  to  the  mortgaged  property  for  the  pay- 
ment of  its  debt,  and  should  surrender  the  notes  and  bills 
given  by  Hitchcock  to  the  bank. 

After  the  execution  of  these  deeds,  but  within  a  year  from 
the  death  of  her  husband ;  viz.,  on  the  15th  August,  1840, 
Anne  refused  to  qualify  as  executrix,  and  repudiated  the 
provisions  made  for  her  in  the  will,  and  claimed  dower  in  lieu 
thereof.  These  papers  were  filed  and  recorded  in  the  Orphans' 
Court  of  Mobile  county;  whereupon  Isaac  H.  Erwin  was 
appointed  administrator  with  the  will  annexed. 

In  1840,  the  bank  filed  a  bill  in  the  Court  of  Chancery  at 
Mobile,  against  Isaac  H.  Erwin,  Anne,  and  her  children,  which 
court  decided  that  the  property  was  properly  held  by  the  bank 
under  the  deeds,  and  that  the  defendants  should  be  foreclosed 
unless  the  debt  and  costs  were  paid  by  a  certain  day.  This 
decree  was  carried  by  appeal  to  the  Supreme  Court  of  Ala- 
bama, and  there  affirmed  at  January  term,  1845. 

On  the  23d  of  April,  1847,  Anne  Hitchcock  filed  a  bill  in 
the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  against  the  bank,  claiming  dower  in  the 
lands  included  in  the  mortgage.  The  bank  answered;  evi- 
dence was  taken,  and  the  judge  of  the  Circuit  Court  decided 
that  the  complainant  was  entitled  to  dower,  and  decreed  that 
it  should  be  set  off  to  her.  From  this  decree  the  bank  appealed 
to  this  court. 

It  was  argued  by  Mr.  Bradley  and  3fr,  Campbell^  for  the 
appellants,  and  by  Mr.  Hopkins  and  Mr.  Badger^  for  the 
appellee. 

The  following  is  an  outline  of  the  arguments  of  the  respeo- 
tive  counsel. 

The  counsel  for  the  appellants  contended : 

1.  That  the  deed  of  Mrs.  Hitchcock,  written  underneath 
the  deed  of  her  husband,  dated  of  the  same  date,  and  which, 
she  says  in  her  answer  to  the  trustees  of  the  Bank  of  the 
United  States  in  the  chancery  suit,  was  designed  as  a  joining 
in  the  mortgage  of  her  husband,  was  legal,  valid,  and  operative, 
and  that  this  has  been  already  determined  judicially. 
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The  complaint  of  Mrs.  Hitchcock  is,  that  the  notary,  in 
♦2fi1 1  describing  *the  paper  acknowledged  by  her,  says  that 
J  it  was  the  said  "  Indenture  of  Mortgage,"  and  that  by 
no  construction  can  these  words  be  held  to  describe  the  deed 
of  relinquishment  of  dower.  It  is  said  she  did  really  sign  and 
seal  the  mortgage  with  her  husband,  but  she  employed  no 
terms  of  grant  in  its  body;  and  that  her  acknowledgment 
must  be  confined  to  the  execution  of  that  paper,  and  to  have 
no  relation  to  the  deed  immediately  following,  and  signed  the 
same  day,  and  which  was  present,  and  held  by  the  notary  who 
took  the  acknowledgment. 

We  contend  that  the  mortgage  to  the  bank  consisted  of  the 
estate  of  Henry  Hitchcock,  unembarrassed  by  the  claim  for 
dower,  and  that  there  was  no  misnomer  in  the  designation  of 
the  whole  instrument,  which  exhibited  the  grant  of  that  estate, 
and  the  renunciation  of  the  dower  claim,  ^^as  an  indenture  of 
mortgage." 

We  contend,  further,  that  the  acknowledgment  certified 
must  be  taken  to  have  been  of  the  whole  transaction  to  which 
Mrs.  Hitchcock  was  a  party,  and  which  is  contained  in  the 
instrument  executed  by  her.  Such  was  the  intention  of  all 
concerned  with  it. 

Mrs.  Hitchcock,  in  her  relinquishment,  refers  to  the  deed  of 
her  husband  four  times.  She  describes  herself  as  the  wife  of 
the  said  Henry  Hitchcock ;  she  refers  twice  to  the  grantees  as 
the  said  Cowperthwaite,  &c.;  she  refers  to  the  premises  as 
*Hhe  above-described  premises."  The  instrument  is  of  the 
same  date. 

The  principle  of  construction  applicable,  then,  to  this  instru- 
ment is  that  found  in  Lord  Cromwell's  case,  Cokeys  R.,  book  2, 
76.  "The  law  will  not  adjudge  by  parcels  in  subversion  of 
the  intent  and  agreement  of  the  parties ;  but  when  all  acts  are 
done  in  performance  of  the  original  contract  and  agreement  of 
the  parties,  the  law  will  judge  upon  the  whole  as  executed  at 
one  and  the  same  time." 

Here  the  execution  of  the  deed  and  the  acknowledgment 
bear  the  same  date,  are  on  the  same  paper,  and  are  obviously 
pursuant  to  the  same  contract.  "  The  end  of  the  law  is  to 
settle,  repose,  and  make  peace  between  man  and  man  concern- 
ing their  possessions,  and  it  would  be  too  dangerous  a  thing  to 
make  anv  construction  against  the  allowance  in  common  assur- 
ances; tor  thereupon  would  rise  infinite  contentions,  quarrels 
and  suits,  which  would  be  inconvenient."  Selwyn  v.  Selwyn^ 
2  Burr,,  1181 ;  Vaughan  v.  Atkin9,  6  Id.,  2764,  2787.  There 
the  court  says,  "that  the  several  parts  and  ceremonies  neces- 
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Barj  to  complete  a  conveyance  shall  be  taken  together  as  one 
act,  and  operate  from  the  substantive  part  of  it,  by  relation.*' 
It  is  not  denied  that  the  manifest  intention  was  that  the 
dower  *of  Mrs.  Hitchcock  should  not  encumber  the  r«ofSQ 
estate  of  the  mortgagees.  It  was  designed  that  the  '- 
mortgage  should  cover  that  estate.  When  her  signature 
appears  on  the  mortgage,  and  her  acknowledgment  is,  that 
she  executed  the  ^^  indenture  of  mortgage,*'  what  is  the  inter- 

E rotation  to  be  put  upon  her  words  ?  Must  we  not  hold  that 
er  acknowledgment  applies  to  the  papers  executed  by  her, 
and  under  which  her  acknowledgment  is  certified?  Lawrence 
V.  Blatchford,  2  Vern.,  467 ;  Van  Hagen  v.  Van  Rensselaer^  18 
Johns.  CN.  T.),  420 ;  16  Vin.  Abr.,  138 ;  Chit,  on  Contr.,  90. 

The  same  principle  of  construction  has  been  fully  recog- 
nized in  Alabama.  Bradford  v.  Dawson^  2  Ala.,  208 ;  Hines 
v.  Bank  of  Alabama^  2  Id.,  452,  482;  SetcaU  v.  Henry ^  9 
Id.,  24. 

For  applications  of  the  same  principle,  see  11  Vt.,  221 ;  15 
Id.,  472. 

The  court  would  then  look  to  the  whole  instrument  to  find 
what  was  understood  by  the  acknowledgment  made  by  Mrs. 
Hitchcock  with  a  view  of  sustaining  the  conveyance. 

2.  We  contend  that  if  the  question  were  open,  upon  the 
authorities  and  arguments  we  have  adduced,  a  similar  decision 
would  be  proper. 

8.  We  contend  that,  on  the  8th  February,  1840,  in  so  far  as 
we  are  concerned,  Mrs.  Hitchcock  accepted  the  provisions  of 
her  husband's  will,  and  was  invested  with  every  right  it  gave, 
and  divested  of  every  right  antagonistic  or  adverse.  That 
this  election  appears  by  the  deed  to  the  trustees,  and  was  for 
a  valuable  consideration.  That  she  conveyed  by  that  deed 
every  right  and  estate  in  the  land  she  had  or  might  derive 
from  the  most  solemn  and  authentic  acceptance  of  the  terms 
of  the  will,  and  we  say  that  this  conclusion  legally  results 
from  the  decree  of  the  Court  of  Chancery. 

4.  We  contend  that,  whether  the  renunciation  of  Mrs. 
Hitchcock  had  been  prior  or  subsequent  to  the  execution  of  her 
deed  of  the  8th  of  February,  the  effect  of  her  deed  is  the  same. 
That  the  deed  operates  upon  the  estates,  rights,  and  claims 
she  then  had  of  every  name  and  nature.  That  the  deed  bars 
an  inchoate  or  unassigned  dower  estate,  as  well  as  an  equity 
of  redemption.  • 

It  is  perfect  and  all  comprehensive,  not  only  as  a  release 
and  quitclaim  but  as  a  conveyance.  It  purports  to  transfer 
rights  as  well  as  to  discharge  claims. 

5.  We  contend  that  all  these  claims  were  properly  raisedi 
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or  might  have  been  raised,  in  the  suit  in  chancery  at  Mobile 
between  Mrs.  Hitchcock  and  the  plaintiffs  in  error.  That  the 
adjudication  in  that  court  covers  all  the  questions  of  right  that 
*26S1  ^^^  ^embraced  in  this  suit,  or  that  were  the  appropriate 
J  subjects  of  adjudication  then,  and  waived  by  her  if  not 
legally  presented.  That  the  title  of  the  trustees  was  quieted 
by  that  litigation,  and  ought  not  to  be  disturbed. 

The  counsel  then  proceeded  to  ai^ue  these  points,  and  cit^d 
Drew  V.  Norhury^  8  Jon.  &  Lat.,  284,  to  show  that  where  a 
person  had  several  estates  and  interest,  they  all  passed  under 
a  deed.  Sugd.  on  Powers,  82 ;  Hob.,  158 ;  10  Ves.,  246 ; 
Note  7  to  Appendix  2  Co.  Litt.,  800,  (Thomas's  Coke) ;  and 
that  even  supposing  that  the  widow's  dower  did  not  pass 
under  the  mortgage,  and  that  her  deed  to  the  trustees  only 
conveyed  her  interest  under  the  will,  still  she  could  not 
recover  in  this  suit.  That  she  was  estopped  by  her  deed  from 
disputiuj?  the  validity  and  binding  operation  of  the  will,  and 
from  defeating  the  estate  she  claimed  under  it,  by  holding  up 
a  title  she  might  have  possessed  at  the  time  of  her  deed  in 
contradiction  to  that  she  purports  to  convey  under  the  will. 
1  Mete.  (Mass.),  180 ;  8  Ohio,  180 ;  6  East,  105 ;  Carver  v. 
Jackson^  4  Pet.,  85,  86 ;  Harding  v.  Ambler^  8  Mees  &  W., 
279;  2  Ad.  &  E.,  278;  1  Id.,  792;  1  Ired.  (N.  C),  666. 

Whether,  in  the  absence  of  any  statutory  provision,  her  acts, 
apart  from  this  deed,  would  amount  to  an  acceptance  of  the 
provisions  of  the  will,  will  appear  from  2  Yeates  (Pa.),  102 ; 
6  iland.  (Va.),  541 ;  17  Serg.  &  R.  (Pa.)  16 ;  4  Har.  &  M. 
(Va.),  28 ;  8  Yeates  (Pa.),  79 ;  8  Fairf.,  188 ;  10  Johns.  (N. 
Y.),  80. 

The  counsel  for  the  appellee  made,  amongst  others,  the  fol- 
lowing points : 

1.  The  mortgage  is  the  deed  of  Henry  Hitchcock  only.  His 
wife  is  no  party  to  it.  It  contains  no  words  of  grant  from  her. 
Her  name  is  not  mentioned  in  the  deed,  not  even  in  the  clause 
of  attestation.  If  she  signed  and  sealed  the  mortgage,  such 
acts  would  not  make  it  her  deed,  and  would  leave  her  right  to 
dower  unimpaired.  4  How.,  241,  242 ;  9  Mass.,  218 ;  8  Mason^ 
847,  849 ;  16  Ala.,  130 ;  7  Ohio,  195 ;  10  Id.,  805-807 ;  7 
Mass.,  14 ;  18  Id.,  228. 

'2.  The  certificate  of  the  notary  that  she  acknowledged  she 
signed,  sealed,  and  delivered  the  indenture  of  mortgage,  gives 
no  effect  to  the  mortgage  against  her  right  to  dower,  because 
the  acknowledgment  was  of  the  deed  of  mortgage,  which  could 
not  convey  her  right  of  dower,  as  it  was  not  her  deed,  and 
contained  no  grant  from  her.  The  interest  of  a  married 
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woman  in  real  estate  can  be  conveyed  only  by  a  grant  from 
her  In  a  deed,  to  which  she  is  a  party.  The  execution  of  ber 
deed  must  be  acknowledged  by  her  before  an  officer  authorized 
to  receive  it,  and  in  the  mode  prescribed  by  law.  The  fact 
that  she  made  the  *acknowledgment  and  in  the  legal  r«og4 
mode,  can  be  proved  only  by  the  certificate  thereof  ^ 
made  by  a  proper  officer,  and  the  one  before  whom  the  acknowl- 
edgment was  made.  4  How.,  242 ;  3  Mason  Rep.,  848,  849 ; 
9  Mass.,  218;  2  Story  Eq.,'618,  5  1891;  Macqueen  on  Hus- 
band and  Wife,  Appendix  No.  1,  87,  88 ;  Id.,  No.  2,  49. 

6.  The  relinquishment,  if  she  had  acknowledged  the  execu- 
tion of  it,  would  be  no  bar  to  her  right  to  dower.  The  statute 
law  requires  such  a  deed  to  be  made  and  acknowledged  by  a 
wife  as  would  convey  her  own  estate,  if  her  deed  included  her 
own  land.  'Such  a  deed,  properly  acknowledged,  will  convey 
her  dower,  if  her  right  to  dower  be  her  interest  in  the  real 
estate,  included  in  her  deed.  Clay  Dig.,  155,  §§  27,  28 ;  7 
Mass.,  14,  20 ;  Aik.  Dig.,  98,  §  29. 

11.  The  effect  of  the  acts  of  Mrs.  Hitchcock,  in  taking 
possession  of  the  mortgaged  premises  and  conveying  the  equity 
of  redemption,  was  not  an  election  on  her  part  of  the  trust 
made  in  the  will  for  her  benefit.  Her  possession  and  convey- 
ance were  in  effect  as  trustee  for  the  creditors  who  were  bene- 
ficiaries. She  did  no  act,  in  her  individual  character,  uncon- 
nected with  the  relation  of  trustee  which  she  bore  to  others, 
and  secured  by  her  conveyance  no  benefit  for  herself.  1  P. 
Wms.,  815,  818 ;  1  Ves.,  885 ;  12  Id.,  186 ;  8  Stew.  (Ala.), 
876. 

If  her  acts  had  evinced  her  intention  to  elect  the  trust 
intended  by  the  testator  for  her  benefit,  thev  would  not  bind 
her,  as  it  does  not  appear  that  she  then  had  full  knowledge  of 
her  rights.  2  Ves.,  572,  577 ;  12  Id.,  151,  152 ;  2  Johns. 
(N.  Y.)  Ch.,  451 ;  2  Ves.,  867,  871. 

The  deposition  of  Cope  proves  that  the  deed  of  Mrs.  Hitch- 
cock to  the  trustees  of  the  bank,  and  the  deed  of  release  from 
Cope  and  others  to  her  were  delivered  at  the  same  time.  This 
is  competent  evidence.  8  Mason,  848 ;  15  Pet.,  21.  They 
are  therefore  parts  of  the  same  contract,  and  the  release  of 
Cope  atnd  others  to  her  "was  the  consideration  of  her  deed  to 
theln.  1  Ves.,  Si:.,  127,  188;  7  B.  Mon.  (Ky.),  845,  8t7;  2 
Wheat.,  290,  291,  299.  As  Mrs.  Hitchcock  received  no  con- 
sideration in  money  or  ih  any  thing  else  of  value  to  'herself, 
h0r  dowser  would  not  be  barred  by  the  deed,  if  a  release  of 
ber  ri^ht  to  dowtt*  were  expressly  made  in  the  deed,  and  she 
had  intended  to  make  it.  8  Johns.  (N.  Y.),  478,  479-488 ;  16 
id.,  47, 48. 
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The  answer  of  the  appellants  in  effect  admits  that  the 
release  of  the  mortgage  debt  was  the  consideration  of  Mrs. 
Hitchcock's  deed  to  the  trustees  of  the  bank. 

It  is  stated  in  the  answer  that  the  sum  of  one  hundred  and 
fifty  thousand  dollars  was  paid  to  Mrs.  Hitchcock  or  her  agent, 

*2651  *^  ^  P^^^  ^^  ^^^  consideration  for  her  release,  to  be 
^  applied  to  the  payment  of  other  debts  of  her  husband. 
If  the  whole  consideration  had  been  money  paid  by  the  bank 
upon  an  agreement  with  Mrs.  Hitchcock,  that  it  should  be 
applied  by  her  to  the  payment  of  other  debts  of  the  mort- 
gagor, it  would  not  enlarge  the  operation  of  her  release  of  the 
equity  of  redemption,  and  make  it  a  conveyance  also  of  the 
dower.     7  Cranch,  84,  85,  46,  47- 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  respondent,  Mrs.  Anne  Hitchcock,  was  complainant 
below,  in  two  bills  filed  in  the  Circuit  Court  of  Alabama, 
claiming  her  dower  in  certain  property  in  the  city  of  Mobile,  of 
which  her  late  husband,  Henry  Hitchcock,  was  seized  in  his 
lifetime,  and  of  which  the  appellants,  as  trustees  of  the  United 
States  Bank,  were  in  possession,  claiming  under  a  mortgage 
given  by  said  Henry. 

The  answer  admits  the  marriage  of  complainant,  and  the 
seizin  and  death  of  her  husband,  and  that  the  appellants  hold 
the  property  under  a  deed  of  mortgage  from  him ;  but  deny 
that  complainant  has  any  right  of  dower  in  the  premises. 

1st.  Because  she  was  a  party  to  the  deed  of  mortgage,  and 
had  relinquished  her  right  of  dower  by  her  deed  duly  executed 
and  acknowledged. 

2d.  That  after  the  death  of  her  husband,  the  complainant 
took  possession  of  his  property  ad  sole  devisee  in  fee,  and  sur- 
rendered the  possession  to  the  mortgagees  in  satisfaction  of 
the  debt,  and  for  a  large  consideration  paid  to  her  executed  a 
full  and  absolute  release  to  them  of  all  her  right,  title,  interest, 
and  estate,  in  the  mortgaged  property. 

3d.  That  she  was  estopped  by  a  decree  of  the  court  of  Ala- 
bama, on  a  bill  filed  by  the  mortgagees  for  a  foreclosure  and 
to  have  their  title  quieted. 

If  the  appellants  can  succeed  in  establishing  either  of  these 
three  grounds  of  defense,  they  will  be  entitled  to  a  decree  in 
their  lavor. 

We  will  therefore  consider  them  in  their  order. 

I.  The  instrument  of  mortgage  is  dated  on  the  14th  July, 

1888.     The  first  part  of  it  is  a  deed  poll  in  the  usual  form: 

^^Know  all  men,  &c.,  that  I,  Henry  Hitchcock  of  Mobile,  &c*, 

in  consideration  of  the  sum  of  $620,530.96,  to  me  in  hand 
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paid,  by  these  presents  do  grant,  bargain,  sell,  &c.,"  and  con- 
cluding, "  Given  under  my  hand  and  seal,"  and  signed  "  Henry 
Hitchcock,  Anne  Hitchcock,"  with  their  respective  seals ;  also 
these  words,  ^'  Signed,  8;ealed,  and  delivered  in  presence  of," 
but  no  names  of  witnesses  annexed. 

*Under  these  signatures  and  attestation  is  the  fol-  r«ofSf; 
lowing  release,  signed  and  sealed  by  Anne  Hitchcock  :    ^ 

"  And  I,  Anne  Hitchcock,  wife  of  the  said  Henry  Hitch- 
cock, for  and  in  consideration  of  the  sum  of  one  dollar,  to  mo 
in  hand  paid  by  the  said  Joseph  Cowperthwaite,  Thomas  Dun- 
lap,  and  Herman  Cope,  have  relinquished,  and  hereby  do 
relinquish  by  these  presents,  all  my  right  and  title  of  dower 
in  and  to  the  above-described  premises,  to  the  said  Joseph 
Cowperthwaite,  Thomas  Dunlap,  and  Herman  Cope,  the  sur- 
vivors or  survivor  of  them,  and  to  the  heirs,  executors,  and 
assigns  of  such  survivor,  forever. 

Witness  my  hand  and  seal,  this  fourteenth  day  of  July, 
one  thousand  eight  hundred  and  thirty-eight. 

Anne  Httchoock.     [Seal.] 

Attest :  Charles  A.  Marston. 

The  acknowledgment  which  appears  to  have  been  taken  at 
the  same  time  is  as  follows : 

"  The  State  of  Alabama, 
Mobile  County, 

Personally  appeared  before  me,  Charles  A.  Marston,  notary- 
public  in  and  for  said  county,  the  above-named  Henry  Hitch- 
cock, who  acknowledged  that  he  signed,  sealed,  and  delivered 
the  foregoing  indenture  of  mortgage  to  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  on  the  day  and  year 
therein  mentioned.  And  also  appeared  personally  before  me, 
Charles  A.  Marston,  Anne  Hitchcock,  the  wife  of  said  H. 
Hitchcock,  who  being  examined  privately  and  apart  from  her 
said  husband,  acknowledged  that  she  siened,  sealed,  and  deliv- 
ered the  said  indenture  of  mortgage  &eely,  and  of  her  own 
accord,  and  without  any  fear,  threats,  or  compulsion  of  her 
said  husband. 

Given  under  my  hand  and  seal  notarial,  this  fourteenth  day 
of  July,  A.  D.  1888. 

Charles  A.  Marston." 

The  objections  to  the  sufficiency  of  this  instrument  to  bar 
the  dower  of  the  wife,  are,  Ist,  ^^  That  the  mortgage  is  the 
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deed  of  the  husbaod  only.    It  contains  no  words  of  grant  by 
the  wife  —  her  name  is  not  mentioned  in  the  deed." 

2d.  That  the  relinquishment  of  dower  is  a  several  and  sep- 
arate deed,  which  should  have  the  signature  of  the  husband, 
to  show  his  consent,  and  that  it  was  the  joint  act  of  husband 
and  wife. 

3d.  That  the  acknowledgment  of  Mrs.  Hitchcock  is  of  "the 
said  indenture  of  mortgage,*'  and  not  of  her  relinquishment 
of  dower, 

*2B71       *^i^<l)  4^^*  That  the  acknowledgment  is  not  in  due 
J  form  of  law. 

The  first  three  of  these  objections  are  founded  on  the 
assumption  that  the  release  of  Mrs.  Hitchcock  forms  no  part 
of  the  deed  of  mortgage,  but  is  a  separate  and  distinct  deed. 
It  is  true,  if  that  portion  of  the  instrument,  above  the  joint 
signatures  of  the  husband  and  wife,  is  to  be  construed  as  the 
whole  indenture  of  mortgage,  the  first  proposition  cannot  be 
denied.  For  the  instrument,  thus  far,  does  not  purport  to 
dispose  of  any  right  or  interest  vested  in  the  wife ;  and  if 
nothing  further  had  been  added,  the  deed  would  have  been 
wholly  inoperative  for  that  purpose.  But  the  face  of  the 
instrument  shows  that  it  does  not  end  there :  for  it  proceeds, 
^^  And  I,  Anne  Hitchcock,  &c.,  in  consideration  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  the  said  Joseph,  &c.,  do 
relinquish  all  my  right  and  title  of  dower  in  and  to  the  above- 
described  premises  to  the  said  Joseph,  &c." 

Usually  this  initiate  and  contingent  right  of  dower  is  barred, 
in  deeds  of  sale  and  mortgage,  by  a  conveyance  making  the 
grant  in  the  joint  names  of  the  husband  and  wife,  in  the  same 
manner  as  if  the  estate  belonged  to  the  wife ;  the  deed  oper- 
ating by  way  of  estoppel  when  the  right  of  dower  becomes 
complete  by  the  death  of  the  husband.  But  when  the  legal 
estate  is  vested  wholly  in  the  husband,  and  the  right  of  the 
wife  is  but  a  contingent  incumbrance,  there  is  no  necessity 
that  she  should  join  in  the  grant  of  the  fee,  the  release  of  hei 
inchoate  right  acknowledged  in  due  form,  being  all  thalt  in 
necessary  to  bar  her  from  setting  np  a  claim  of  dower,  after 
the  death  of  her  husband. 

The  insertion  of  the  clause  of  release  of  dower  might  gen- 
erally be  considered  by  conveyancers  as  in  better  taste,  if  it 
had  preceded  the  signature  and  attestation  of  the  other  cove- 
nants which  affected  the  fee  of  the  husband ;  but  there  is  no 
stringent  unbending  rule  of  law,  which  requires  a  deed  to  be 
in  such  form,  or  in  any  peculiar  form,  in  order  to  operate  as  a 
valid  conveyance.  The  intention  of  the  parties  is  to  be  gath- 
ered from  an  inspection  of  the  whole  instrument  of  assurance 
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taken  together.  It  ought  not  to  be  dislocated  and  rent  into 
separate  fragments  by  a  captious  or  astute  construction,  whose 
only  result  is  to  defeat  the  plain  meaning  and  intention  of  the 
parties. 

The  acts  of  Assembly  of  Alabama  concerning  conveyances, 
frequently  use   the   phrase  ^^  deeds  and  relinquishments,  of 
dower,"  which  is  probably  the  cause  or  the  consequence  of 
this  form  of  conveyancing  in  that  state,  and  that  in  popular 
parlance,  a  conveyance  of  land  in  this  form  is  described  as  if 
a  "  relinquishment  of  dower  "  was  not  a  deed,  or  a  portion  of 
the  conveyance,  assurance,  or  grant,  though  made  at  the  same 
time,  and  forming  *a  portion  of  it.     The  instrument  r^oM 
before  us,  composed  of  what  is  popularly  called  the  '• 
mortgage  and  relinquishment  of  dower,  constitutes  but  one 
deed  or  conveyance  executed  by  husband  and  wife  for  the  pur- 
pose of  conveying  the  fee  vested  in  the  husband,  and  releas- 
ing the  inchoate  right  of  the  wife.     It  was  all  written  on  the 
same  paper  or  parchment,  for  one  purpose,  the  latter  sentences 
connected  with  those  which  precede  it,  by  a  copulative  con- 
junction.   It  was  all  executed  at  the  same  time,  and  acknowl- 
edged by  husband  and  wife  at  the  time  of  its  execution  ;  and 
they  have  each  signed  that  portion  of  the  conveyance  which 
purports  to  grant  or  release  their  several  interests.     The  rel- 
ative position  of  the  signatures  of  the  husband  and  wife,  or 
the  unnecessary  duplication  of  either,  is  of  little  importance, 
where  the  instrument,  by  apt  and  proper  terms,  clearly  shows 
the  intention  of  the  parties,  that  the  husband  should  convey 
the  fee,  and  the  wife  join  with  him  in  the  deed,  for  the  pur- 
pose of  releasing  her  contingent  estate  of  dower.    In  such 
cases,  and  especially  where  this  form  of  assurance  is  in  com- 
mon use,  the  astutia  of  a  court  would  be  illv  employed  in 
criticising  the  form  of  the  conveyance,  in  order  that  one  of 
the  parties  may  be  enabled  to  escape  from  his  covenants,  and 
thus  wrong  and  defraud  the  other. 

Let  us  now  examine  whether  the  acknowledgment  of  the 
wife  is  sufficient,  according  to  the  statutes  of  Alabama,  to 
operate  as  a  conveyance  or  relinquishment  of  her  right  of 
dower. 

The  act  of  Assembly  of  Alabama  on  this  subject  (Aik.  Dig., 
93,  §  29),  is  as  follows : 

^^  No  estate  of  a  feme  covert^  in  any  lands,  tenementa»  or 
hereditaments,  lying  and  being  in  this  territory,  shall  pass  by 
her  deed  or  conveyance,  without  a  previous  acknowledgejoo^ent 
made  by  her  on  a  private  examination  apart  from  her  husband, 
before  one  of  the  territorial  judges,  or  one  of  the  justices  of 
the  County  Court,  that  she  signed,  sealed,  and  delivered  the 
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same  as  her  voluntary  act  and  deed,  freely,  without  any  fear, 
threats,  or  compulsion  of  her  husband,  and  a  certificate 
thereof,  written  on  or  under  the  said  deed  or  conveyance,  and 
signed  by  the  officer  before  whom  it  was  made ;  and  every 
deed  or  conveyance  so  executed  and  acknowledged  by  a  feme 
covert^  and  certified  as  aforesaid,  shall  release  and  bar  her  right 
of  dower,  and  be  good  and  efiTectual  to  convey  the  lands,  tene- 
ments, and  hereditaments  thereby  intended  to  be  conveyed." 

One  of  the  objections  to  the  acknowledgment  of  Mrs.  Hitch- 
cock is,  that  she  acknowledges  to  have  signed  and  sealed  '^the 
said  indenture  of  mortgage,"  and  not  that  part  of  it  called 
the  ^^relinquishment  of  dower."  This  objection  we  think  is 
hypercritical.  ^*' Rceret  in  litera.^^  It  is  founded  on  the 
assumption  which  we  have  just  noticed,  that  the  several  cove- 
*28Q1  ^^^^  signed  *by  the  husband  and  wife  do  not  constitute 
^  one  assurance  or  deed  of  mortgage.  The  same  criticism 
would  annul  the  acknowledgment  of  the  husband,  which  is, 
*^  that  he  executed  the  foregoing  indenture,"  whereas  the  deed 
signed  by  him  is  a  deed  poll  and  not  an  indenture.  Surely  no 
court  would  declare  his  acknowledgment  invalid  for  this  slight 
misnomer.  It  would,  certainly,  be  no  great  latitude  of  con- 
struction, even  if  they  were  separate  and  distinct  instruments, 
to  refer  the  acknowledgment  of  the  wife  to  that  one  which 
contains  her  own  grant  or  release,  and  which  she  has  signed 
and  sealed.  Even  in  cases  of  doubtful  construction,  the  rule 
of  law  is,  that  the  court  should  construe  the  instrument  %U  ree 
mag%9  valeaty  and  not  annul  it  by  such  fanciful  criticism. 

It  is  objected,  also,  that  this  acknowledgment  is  not  in  the 
very  woros  of  the  statute.  In  place  of  the  words,  ^^  as  her 
voluntary  act  and  deed,  freely,"  it  substitutes  the  words, 
**  freely  and  of  her  own  accord." 

That  the  words  of  the  acknowledgment  have  the  same 
meaning,  and  are  in  substance  the  same  with  those  used  in 
the  statute  it  needs  no  argument  to  demonstrate ;  and  that 
such  an  acknowledgment  is  a  sufficient  compliance  with  the 
statute  to  give  validity  to  the  deed  of  the  wife,  is  not  only 
consonant  with  reason,  but,  as  the  cases  cited  by  counsel 
show,  supported  by  very  numerous  authorities.  The  act 
requires  a  private  examination  of  the  wife  to  ascertain  that 
she  acts  freely  and  not  by  compulsion  of  her  husband,  but  it 
prescribes  no  precise  form  of  words  to  be  used  in  the  certifi- 
cate, nor  requires  that  it  should  contain  all  the  synonymes 
used  in  the  statute  to  express  the  meaning  of  the  legisla- 
ture. In  other  acts  of  the  same  legislature,  where  a  precise 
form  of  acknowledgment  of  certain  deeds  is  prescribed,  it  is 
provided,  that  ^^any  certificate  of  probate  or  acknowledgment 
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of  any  such  deed,  shall  be  good  and  effectual  if  it  contain  the 
substance,  whether  it  be  in  the  form  or  not,  of  that  set  forth 
in  the  first  section  of  this  act."  Clay  Dig.,  168.  The  legis- 
lature  have  thus  shown  a  laudable  anxiety  to  hinder  a  con- 
struction of  their  statutes,  which  would  require  a  stringent 
adherence  to  a  mere  form  of  words  without  regard  to  their 
meaning  or  substance,  and  make  the  validity  of  titles  to 
depend  on  the  verbal  accuracy  of  careless  scriveners. 

We  are,  therefore,  of  opinion  that  the  certificate  of  the 
acknowledgment  of  the  complainant  of  the  deed  executed  by 
her,  is  valid  and  sufficient  in  law  to  bar  her  claim  of  dower  in. 
the  mortgaged  premises. 

II.  But,  even  if  this  deed  of  mortgage  were  not  a  sufficient 
bar  to  the  claim,  we  are  of  opinion  that  the  deed  of  release 
executed  *by  the  complainant  on  the  the  8th  of  Feb-  r«Q7Q 
ruary,  1840,  is  a  complete  bar  and  estoppel  to  the  claim  I- 
set  up  in  her  bill. 

Henry  Hitchcock  died  in  August,  1889,  having  first  made 
his  will,  in  which  he  devises  all  his  estate,  real  and  personal, 
to  the  complainant  in  trust  to  sell  and  dispose  of  the  same, 
and  invest  it  for  the  use  of  herself  and  children,  share  and 
share  alike.  Under  this  devise  she  entered  and  took  posses- 
sion of  the  estate  of  her  husband,  and,  in  consideration  of  the 
sum  of  $150,000,  paid  to  her  by  the  trustees  of  the  bank,  and 
of  a  release  by  them  of  all  claim  upon  the  other  estate  of  the 
deceased,  she  executed,  on  8th  of  February,  1840,  a  deed  of 
release  of  the  mortgaged  property,  containing  the  following 
recitals  and  covenants.  ^^  This  indenture,  made,  &c.,  between 
Anne  Hitchcock,  widow  and  sole  devisee  of  Henry  Hitchcock, 
acting  under  and  by  virtue  of  the  last  will  and  testament  of 
said  Henry  Hitchcock,  duly  proved,  &c.,  of  the  first  part,  and 
Joseph  Cowperthwaite,  &c.,  of  the  second  part,  witnesseth, 
that  the  party  of  the  first  part,  for,  and  in  consideration  of  the 
sum  of  $778,852,  &c.,  hath  remised,  conveyed,  and  forever 
quitclaimed,  and  doth  remise,  &c.,  to  the  said  parties  of  the 
Becond  part,  all  the  estate,  right,  title,  interest,  use,  property, 
claim,  and  demand  whatsoever,  at  law  as  well  as  in  equity,  in 
possession  as  well  as  in  reversion  of,  in,  to,  or  out  of  all  and 
singular,  the  following  described  premises,  to  wit,  &c.,  &c. : 
**'  To  have  and  to  hold  all  and  singular  the  aforesaid  lands, 
tenements,  improvements,  and  appurtenances,  unto  the  said 
pai'ties  of  the  second  part,  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  administrators,  and  assigns  of  said 
survivor  to  their  own  proper  use,  benefit,  and  behoof  forever ; 
80  that  neither  the  said  party  of  the  first  part,  her  heirs  or 
assigns,  nor  any  person  or  persons  whatsoever,  in  trust  for 
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theni  Qr  her,  or  in  her  or  their  ii;ame  or  names,  can  or  may^  by 
any  ways  or  means  whatsoever,  hereafter  have,  claim,  chal; 
lenge,  or  demand  any  right,  title,  interest  or  estate  of,  in,  to, 
or  out  of  all  and  singular  the  premises  above  described,  and 
hereby  released  and  conveyed ;  but  therefrom  and  thereout 
are  and  shall  be  by  these  presents  for  ever  excluded,  aad 
debarred." 

By  the  law  of  Alabama,  the  widow  is  allowed  one  year  aft^ 
probate  of  the  will  to  make  her  election,  whether  to  take 
under  it  or  not.  The  will  of  Henrv  Hitchcock  was  admitted 
to  probate  on  the  17th  August,  1889,  and  on  the  14th  of 
August,  1840,  the  widow  filed  her  election,  renouncing  all 
benefit  under  the  will  and  electing  to  take  her  dower.  This 
bill  was  filed  on  the  29th  of  April,  1847,  nearly  seven  years 
afterward^. 

She  makes  no  o£Per  in  her  bill  to  restore  the  sum  of  (160,000 
paid  to  her  or  her  agent,  or  to  surrender  the  release  ffiven  to 
her  by  the  trustees  of  the  bank  which  was  the  oonsiaeration 
*2711  P^^^  ^^^  *^^^  release,  but  contends  that  she  is  remitted 
J  to  her  original  rifi;hts  by  her  last  election,  and  is  not 
estopped  by  her  deed  which  was  merely  the  execution  of  a 
power,  and  could  not  affect  her  personal  right,  or  bar  her 
claim  to  dower  in  the  land  conveyed  or  released. 

It  is  admitted,  that  the  mere  equity  of  redemption  of  this 
property  was  worth  nothing ;  on  the  contrary,  the  other  prop^ 
erty  of  the  mortgagor  would  have  been  liable  for  a  large  por- 
tion of  the  bond  which  accompanied  the  mortgage.  Yet,  it  is 
contended,  that  the  widow  may  elect  to  take  under  this  devise 
in  the  will ;  that,  under  pretence  and  belief  of  such  election, 
she  may  get  her  husband's  estate  released  from  a  debt  and 
receive  a  large  consideration  in  money  for  a  release  of  her  title 
as  ^^  sole  devisee,"  and  afterwards  change  her  election,  defeat 
all  the  covenants  of  her  own  deed,  and  yet  retain  the  whole 
consideration  paid  for  it.  It  is  not  worth  while  to  examine 
what  acts  of  a  widow  amount  to  an  election  in  pais  ta  take 
under  the  will.  It  is  clear  she  cannot  take  possession,  under 
the  will  and  sell  the  title  in  fee  conferred  upon  hejr  by  ^e 
devises  in  it,  and  then  revoke  her  grant  by  changing  her  elec- 
tion within  the  year.  The  time  given  to  the  widow  by  the 
law,  to  make  her  election,  is  intended  for  her  protection,  ^.nd 
not  that  she  shall  use  it  as  a  weapon  of  offence  to  defraud 
others.  Courts  of  equity  do  not  exert  their  powers,  even  in 
favor  of  widows,  to  assist  them  in  such  a  transaction.  The 
deed  executed  by  the  complainant  in  1840  is  an  estoppel,  both 
in  law  and  equity,  against  this  claim  of  dower.  By  thisi<jbed, 
she  professes  to  convey,  as  '^widowi''  '^sole  deyi^ee^"  ^^d 
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under  the  powers  vested  in  her  by  the  will.  She  releases  all 
claim  or  demand  in  law  or  equity,  in  possession  or  expectancy, 
*^  so  that  neither  she,  nor  her  heirs,  can  or  may,  by  any  wajra 
or  means  whatsoever,  hereafter  have,  claim,  challenge,  or 
demand  any  right,  title,  interest,  or  estate  in  the  premises." 
It  is  hard  to  conceive  how  any  conveyancer  could  devise  lan- 
guage more  comprehensive,  or  legal  phraseology  more  strin- 
gent, to  convey  every  possible  estate  of  the  grantor  and  operate 
as  a  perfect  legal  estoppel  against  all  possible  claim  in  any 
character  whatever.  If  this  had  been  a  mere  naked  power  of 
appointment,  or  to  make  a  conveyance  of  the  title  df  the 
deceased,  not  coupled  with  an  interest,  and  the  widow  had 
intended  merely  to  exercise  such  power  without  affecting  her 
own  right  in  the  property,  her  deed  should  have  been  carefully 
drawn,  so  as  to  show  on  its  face  an  intention  to  save  her  own 
rights,  if  she  did  not  intend  to  convey  them.  For,  it  is  a  set- 
tled rule  of  construction,  that  "  whoever  conveys  to  a  pur- 
chaser, without  restraining  the  operation  of  his  conveyance, 
shall  be  deemed  to  convey  in  every  character,  which  enabled 
him  to  give  effect  to  his  deed."  *Sugd.  on  Pow.,  82;  r^oyo 
Caxe  V.  Ohamberlainj  4  Ves.,  687,  &c.  *- 

This  case  is  much  stronger  against  the  grantor ;  for  her  deed 
was  worthless,  unless  she  had  elected  to  take  the  devise  under 
the  will,  and  having  recited  in  her  deed,  that  she  was  ^^  widow 
and  sole  devisee,"  she  is  thereby  estopped  from  denying  that 
she  conveyed  all  rights  held  in  either  character,  or,  as  between 
her  and  the  grantees,  ever  asserting  that  she  had  not  elected 
to  take  as  sole  devisee. 

Being,  therefore,  of  opinion,  that  the  complainant  below  is 
doubly  estopped  from  setting  up  this  claim  of  dower,  it  will 
be  unnecessary  to  consider  the  third  point  of  defense  urged 
by  appellant's  counsel,  as  to  the  effect  of  the  decree  of  fore- 
closure. 

The  decree  of  the  Circuit  Court  is  therefore  reversed,  and 
the  bill  dismissed  with  coste. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs ;  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  with  directions  to  dismiss  the  bill  of 
complaint  with  costs. 

Vol.  xu.— 19.  288 
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Tribxbjji  Ci^bk,  Royal  Williams,  Ebsnbzbb  MoLsl- 
LAN,  Thomas  MoLbllak,  and  Jambs  R.  S.  Williams, 
Claimants  of  the  Babqub  Susan  W.  Lind,  Appbl- 
liANTS,  V.  Nathaniel  Babnwell  and  James  Ravbnbl, 

COPABTNBBS  TBADING  X7NDBB  THB  FIBM  OF  BaBNWBLL  & 
RAYBNBIk 

WImto  goods  are  ahipped  and  the  usual  bill  of  lading  given,  ''promising  to 
ddiver  them  in  gooa  order,  the  dangers  of  the  seas  excepted,"  and  they  are 
ftmnd  to  be  damaged,  the  onus  probandi  is  upon  the  owners  of  the  vessel, 
to  thosr  tluit  the  injorj  was  occasioned  by  one  of  the  excepted  causes.^ 

But,  although  the  injury  may  have  been  occasioned  by  one  of  the  excepted 
causes,  yet  still  the  owners  of  the  vessel  are  responsible  if  the  injury  might 
lu^ve^been  avoided,  by  the  exercise  of  reasonable  skill  and  attention  on  the 
pact  of  the  persons  employed  in  the  conveyance  of  the  goods.  But  the 
onus  probandi  then  becomes  shifted  upon  the  shipper,  to  show  the  negli- 
gence.* 

Wbere  spools  of  cotton  thread,  put  up  in  boxes,  were  shipped  at  Liverpool 
for  Charleston^  and  the  vessel  had  a  vovage  of  sixty-one  days  going  far 
south  into  a  warm  climate,  and  the  thread  was  an  article  peculiarly  subject 
to  the  effect  of  dampness,  some  of  the  inside  boxes  being  stained,  whilst 

4A7Q1  the  outside  ones  were  not,  the  cargo  *also  being  well  stowed  and  dunr 
•*    naged,  the  injury  must  be  attributed  to  the  dangers  of  the  seas. 

Tbe  usage  of  trade  Is  to  bring  sacks  of  salt  in  the  same  vessel  with  dry  goods; 
and  the  evidence  in  this  case  is  that,  if  the  salt  be  well  stowed,  it  does  not 
increase  the  humidity  of  the  vessel,  but  rather  acts  the  other  way.' 

In  this  case,  also,  there  was  no  evidence  that  the  shipmaster  was  guUty  of  any 
negligence  in  omitting  to  provide  proper  precautionary  measures.  He  was 
not  responsible  for  the  effect  of  bcdsterous  weather  or  adverse  ^dnds. 

The  words '' contents  unknown"  being  annexed  to  a  bill  of  lading,  imply 
that  the  master  only  meant  to  acknowledge  the  shipment  in  good  order  of 
the  cases,  as  to  their  external  condition.    He  might  justify  himself  by 

^  Followed.     Propeller  Niagara  The  bill  of  lading  itself  is  prUnA 

r.  QordeSy  21  How.,  29.    Orrsi>.    The  facie  evidence  that  the  goods  wore 

ilMatoars,  14  Wall,  597;  S.  P.  iiicAv.  shipped    in   good   order.    ZsrMrav. 

Lambert,  post  «347;  The  Howard  v.  Pow^e,  1  Abb.,  397;  Nelson  v.  Woodr 

Wiseman^  18  How.,   231;  Bearse  v.  ruff,  1  Black,  166;    Turner  v.    The 

A0|M%  1  Sprague,  38t;   The  Emma  Black  Warrior,    McAlL,    Idl;    The 

Johnson,  Id.  527.    See  also  Nelson  v.  Zone,  2  Sprague,  19;   Seller  v.  The 

Woodruff,  1   Black,   160;  The   Coin-  Pacific,  1  Oreg.,  409. 

vMinderAn-Chitf,  1  Wall.,51 ;  The  Mag-  ^  Losses  by  ^  dangers  of  the  seas," 

gie  Hcanmond,  9  Id.,  459;  Tran^orta-  as  the  phrase  is  used  in  bills  of  lading, 

Uan  Go.  V.  Downer,  11  Id.,  134;    The  are  such  as  are  of  an  extraordinanr 

Bark  Caroline,  9  Ben.,  11;  The  Bark  nature,  or  arise  from  irresistible  force, 

Vhicenao  T.,  10  Id.,  229;  The  8hip  which  cannot  be  guarded  against  by 

Shtmd,  Id.,  811 ;    The  BHg  Slog  a,  Id.,  the  ordinary  exwtions  of  human  skill 

920;  Wertheimer  v.  Pennsyhania  R.  and  prudence.  The  Reeside,  2  Sumn., 

B.O>.^  17  Blatchf.,  422;  The  T,  A.God-  567;  Bearse  v.  Ropes,  1  Sprague,  331. 

^kttd,  12  Fed.   Bep.,  177;   The  Burs-  Where  It  appears  the  vessel  encoun- 

tseUf  13  Id.,  907;  The  TonUny,  16  Id.,  tered   an   unusually   violent    storm« 

093;  Idttle  Rock  Ac,  Ry.  Co,  v.  TaX-  which  would  fully  account   for  the 

hot,  89  Ark.,  530;  Miller  v.  Hannibal  damage  to  the  goods,  the  burden  of 

Se.  B.  B.  Co.,  90  If.  Y.,  485;  8.  c.  proving  negligence  Is  cast  upon  the 

24    Hun,    610;    Sherman  v.    Inman  shipper.  T/ie  JVep^fie,  6  Blatchf.,  193. 

Steamsh^  Co.,  26  Hun  110,  111.  »  S.  P.  Rich  v.  Lambert  post  *a4.. 
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■bowing  that  the  contents  were  not  In  good  order,  but  the  evidence  In  this 
case  shows  that  they  were  so;  and  the  mjary  made  most  be  attributed  to 
the  dudgers  of  the  seas.' 

This  was  an  appeal  from  the  Ciroait  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

It  was  originally  a  libel,  filed  in  the  District  Court  by  Barn- 
well &  Ravenel  against  the  ship  Susan  W.  Lind,  under  the 
following  circumstances : 

On  the  4th  of  March,  1848,  Richard  Shiel  &  Co.  shipped,  at 
Liverpool,  in  the  ship  Susan  W.  Lind,  Tristram  Clark,  master, 
twenty-four  boxes  of  cotton  thread,  consigned  to  Barnwell  & 
Ravenel  at  Charleston.  The  bill  of  lading  contained  the 
usual  clause,  '^  to  be  delivered  in  like  good  order,  (all  and 
every,  the  dangers  and  accidents  of  the  seas  and  navigation, 
of  whatsoever  nature  and  kind,  excepted,'')  and  was  signed  by 
Clark,  with  the  remark,  "  contents  unknown." 

The  vessel  sailed  from  Liverpool  on  the  14th  of  March,  and 
arrived  at  Charleston  on  the  13th  of  May. 

On  his  arrival,  the  captain  made  a  protest,  showing  that  the 
voyage  had  been  very  boisterous,  and  that  the  vessel  had  often 
shipped  large  quantities  of  water. 

On  the  loth  of  May,  the  captain  requested  the  wardens  of 
the  port  to  make  the  survey  of  his  vessel,  and  they  continued 
the  inspection  during  the  discharging  of  the  cargo.  The  fol- 
lowing is  that  part  of  their  report  which  related  to  the  goods 
in  question : 

'^  On  the  29th  and  81st,  the  wardens  examined  twenty-two 
cases  marked  C  [B  R]  |  71  &  92.  After  they  were  landed 
and  in  store,  found  many  of  them  stained  outside  with  mud, 
dry,  and  in  good  order ;  on  opening  the  cases,  the  wood  inside 
in  several  of  the  eases  appeared  stained ;  inside  of  these  cases 
were  stowed  small  boxes ;  on  opening  them,  the  cotton  thread 
contained  therein  was  found  musty,  mouldy,  and  damamd ; 
which,  in  our  opinion,  has  been  caused  by  the  great  humidity, 
sweat,  and  dampness  of  the  hold." 

Barnwell  &  Ravenel  also  had  a  survey  made  by  Mood  and 
Smith,  who  reported  as  follows : 

^^That  we  found  the  whole  of  the  contents  of  the  said 
twenty-two  ^cases  to  be  in  a  damaged  and  unmerchanta-  rmo'jA 
ble  condition ;  and  we  concurred  in  recommending  an  *- 
early  sale  thereof  at  public  auction,  for  account  of  whom  it 
may  concern.    And  we  do  further  certify  that,  if  the  said 

^  S.  p.  SeUouT.  Woodruffs  X  Black,    street  y.  Henm,  2  Blatohf.,  116;  7/m 
166;    The  Martha,  Olc,  140;  Brad-    Columbo,  3  Id..  621. 
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cotton  sewing-thread  had  been  landed  in  a  sound  and  mer- 
chantable state,  the  same  would  be  worth  in  this  market,  at 
the  present  time,  for  cash,  forty-five  dollars  per  box,  contain- 
ing one  hundred  dozen  spools,  say  22  cases,  each  containing  6 
boxes  of  100  dozen. 

182  boxes  a  145  per  box,  ....        95940 

^'  Witness  our  hands,  at  Charleston  aforesaid,  the  thirty-first 
day  of  May,  in  the  year  1848.  Wm.  G.  Mood, 

Thos.  p.  Smith." 

The  goods  were  sold  at  auction,  and  produced  only  the  net 
sum  of  98,885.09;  but  the  duties  being  abated  by  9376.02,  the 
loss  was  claimed  to  amount  to  92,228.89. 

On  the  31st  of  May,  1848,  Barnwell  &  Ravenel  filed  their 
libel  in  the  District  Court  of  the  United  States  against  the 
ship,  her  tackle,  apparel,  and  furniture,  and  against  Clark  and 
all  persons  who  should  intervene. 

On  the  18th  of  June,  1848,  Clark  filed  a  claim  for  himself. 
Royal  Williams,  Ebenezer  McLellan,  Thomas  McLellan,  and 
James  R.  S.  Williams,  all  of  Portland,  in  Maine ;  and  after- 
wards an  answer  was  filed,  denying  all  the  allegations  of  the 
Hbel. 

A  considerable  amount  of  evidence  was  heard,  tending  to 
show  the  value  of  the  articles  shipped,  the  state  in  which  they 
were  landed,  the  amount  of  damage  sustained  and  the  causes 
to  which  it  could  be  attributed. 

On  the  24th  of  June,  1848,  the  district  judge  dismissed  the 
libel  on  the  ground  of  there  not  being  introduced  at  the  trial 
of  the  cause,  sufficient  evidence  to  establish  the  fact  of  the 
goods  being  in  good  order  and  condition  at  the  time  of  their 
shipment. 

The  libellants  appealed  to  the  Circuit  Court.  Additional 
testimony  was  taken  to  show  that  the  goods  were  shipped  in 
good  condition. 

On  the  8th  of  May,  1849,  the  Circuit  Court  reversed  the 
d3cree  of  the  District  Court,  *^  conclusive  evidence  having 
been  given  to  this  court  which  was  not  produced  before  the 
said  District  Court  as  to  the  shipment  of  the  goods  at  Liver- 
pool in  good  order  and  condition,"  and  decreed  that  the 
respondents  should  pay  to  the  libellants  the  sum  of  92,228.89 
with  costs. 

The  respondents  appealed  to  this  court.     It  was  argued  by 
Mr.  Evans  for  the  appellants,  and  Mr.  Ooxe  for  the  appellees 
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The  whole  evidence  having  been  brought  up  and  the  argu- 
*ment  consisting  chiefly  of  an  examination  of  the  facts 
proven,  it  is  obvious  that  only  the  points  made  by  [*276 
counsel  can  be  stated. 

The  counsel  for  the  appellants  contended, 

1.  That  the  injury  which  the  thread  was  found  to  have 
received  was  not  occasioned  by  any  defect  or  want  of  sea- 
worthiness of  the  vessel,  or  any  want  of  care  in  the  stowage 
of  the  cargo,  or  in  navigating  the  vessel ;  nor  by  any  neglect, 
fault,  or  mismanagement  of  the  master  or  crew.  That  salt  in 
sacks  is  not  an  unsuitable  article  to  compose  a  part  of  the 
cargo  in  a  general  ship. 

That  the  injury  which  the  thread  appeared  to  have  sus- 
tained was  not  occasioned  by  the  salt  which  composed  a  por- 
tion of  the  cargo ;  but,  if  sustained  on  board,  arose  from  other 
causes,  for  which  the  vessel  and  owners  are  not  responsible. 

2.  K  the  injury  was  occasioned  by  the  dampness  of  the  hold 
of  the  vessel  necessarily  and  naturally  incident  to  such  a  voy- 
age, the  vessel  and  owners  are  not  responsible,  it  being  one  of 
the  perils  of  navigation  within  the  exception  of  the  bill  of 
lading. 

The  exception  is:  ^'AU  and  every  the  dangers  and  acci- 
dents of  the  seas  and  of  navigation,  of  whatever  nature  and 
kind." 

All  vessels  are  subject  to  dampness  in  the  hold,  and  espe- 
cially vessels  laden  at  Liverpool,  which  is  a  damp  and  wet 
place.  "  Liverpool  is  very  damp."  "  Ships,  with  or  without 
cargo,  are  always  damp,  more  or  less,  especially  in  sum- 
mer, on  a  voyage  from  Liverpool  to  Charleston."  "  The 
heat  of  the  ocean  and  other  causes  do  produce  dampness,"  &c. 

8.  That  the  thread  was  insecurely  and  insufficiently  packed 
for  so  long  and  boisterous  a  voyage  as  this  was.  This  is  man- 
ifest from  the  frequent  instances  of  injuries  received  by  other 
thread,  similarly  put  up ;  from  the  practice  of  other  manufac- 
turers to  pack  in  tin  cases,  and  from  the  adoption  of  that 
mode  by  Coates  &  Co.,  in  consequence  of  the  repeated 
instances  of  damages  sustained  on  the  voyage  by  thread 
packed  in  wooden  boxes. 

4.  That  the  proof  is  insufficient  to  show  that  the  thread 
was  in  ^ood  order  at  the  time  of  shipment.  In  some  of  the 
boxes  the  spools  in  the  centre  were  injured,  while  the  layers 
above  and  around  them  were  uninjured,  which  could  not  have 
happened  if  the  injury  arose  from  exposure  to  dampness  on 
board  ship. 
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The  bill  of  lading  is  not  conclusive  that  the  goods  were  in 
good  order  at  the  time  of  shipment. 

*'  It  is  obvious  that  the  quality,  and  frequently  also  the 
quantity,  of  the  goods  must  be  unknown  to  the  master,  and 
♦2761  *^®  *Commentator  on  the  (French)  ordinance  (Valin), 
J  informs  us,  that  by  the  quality,  the  exterior  and  appa- 
rent quality  only  is  meant,"  &c. 

Abbott  on  Ship.,  part  4,  ch.  4,  §  9,  also  §  1;  Bates  v. 
Toddy  1  Moo.  &  R.,  106 ;  Berkley  v.  Watling,  7  Ad.  &  El.,  29. 
Memorandum  at  foot  of  bill  lading, — "contents  unknown." 

The  goods  in  this  case  were  ofelivered  apparently  in  the 
same  condition  as  received. 

6.  The  respondents  are  not  liable  for  the  two  cases  stowed 
near  the  salt,  the  injury  to  which  was  of  the  same  kind  and 
degree  and  arose  from  the  same  cause,  as  existed  in  regard  to 
the  others. 

6.  That  the   libellants  are  not  entitled  to  maintain  this 

Erocess,  having  no  property  or  interest  in  the  goods,  and  not 
eing  parties  to  the  contract. 

"The  party  really  entitled  to  the  relief  should  always  be 
made  the  libellant.  The  practice  of  instituting  a  suit  in  the 
name  of  one  person,  for  the  benefit  of  another,  to  whom  the 
right  has  been  transferred,  or  of  making  one  person  libellant 
as  the  representative  of  many  others,  does  not  obtain  in  the 
admiralty,"  &c.     Benedict's  Admiralty,  p.  210,  §  380. 

"The  court  looks  only  to  rights  in  the  thing  itself;  to 
ownership  general  or  special,  and  to  such  claims  as  are  direct 
in  the  proprietary  interest,  such  as  a  legal  title,  d^ju9  in  re  ;  or 
to  such  as  are  indirect,  as  a  lien  or  jub  ad  remP  Per  Story, 
Ship  Packet^  8  Mason,  258. 

"  If  the  person  to  whom  delivery  is  ordered  is  only  an  agent 
of  the  shipper  and  has  no  property  in  the  goods,  it  has  been 
thought  that  he  cannot  maintain  an  action  in  his  own  name 
against  the  master  for  not  delivering  them ;  not  in  assumpsit, 
for  the  contract  was  not  made  with  him,  but  with  a  third  per- 
son, the  consignor  of  the  goods ;  not  in  trover,  because  no 
property  having  passed  to  him,  he  can  have  no  right  to  com- 
plain  of  their  non-delivery  or  conversion,  as  an  injury  to 
himself."    Abbott  on  Ship.,  part.  4,  oh.  4,  §§  6,  7. 


Mr.  Coxey  for  the  appellees. 

From  the  abstract  of  the  case,  it  appears  that  the  decision 
of  the  District  Court  rested  entirely  upon  a  defect  in  the 
evidence;  and  of  the  Circuit  Court  upon  the  ground  that  new 
and  additional  testimony  had  been  introduced  to  cure  that 
defect.  If  so,  the  case  comes  precisely  within  the  language  of 
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Lord  Cbaticellor  Truro,  in  the  recent  ease  of  Stuart  v.  lioffA, 
16  Jur.,  411 ;  4  Eng.  Law  and  Eq.,  8 :  "  Were  I  called  upon 
in  this  case  to  review  the  judorment  of  the  Lord  Chancellor 
upon  matters  of  fact,  I  should  require  a  very  strong  oate  to  be 
made  out  to  induce  *me  to  overrule  that  opinion,  as  I  r«A9» 
think  that  the  better  course  is  to  rest  satisfied  with  the  '- 
opinion  of  one  judge  upon  such  matters."  Such  a  doctrine 
promulgated  from  such  high  authority  needs  no  comment. 

Should  the  court,  however,  consider  the  question  as  eatirely 
open,  or  that  it  involves  any  question  of  law  of  a  debatab^s 
character,  then  the  appellees  submit, — 

1.  That  the  aniu  probandi  is  always  on  the  cantor  to  exempt 
himself.     Story  on  Bailm.,  §  529. 

The  bill  of  lading,  which,  on  its  face,  says,  ^^  shipped  in 
good  order,"  is,  at  least  so  far  as  r^ards  the  exterior  appeaiv 
ance,  conclusive  evidence  of  the  condition  of  the  goods. 
Benjamin  v.  Sinclair^  1  Bail.  (S.  C),  174.  The  fact  of  damage 
being  positively  established,  it  devolves  upon  the  carrier  to 
show  that  it  resulted  from  the  only  exception  to  responsibility 
which  the  bill  of  lading  recognizes,  ^^the  dangers  and  acci- 
dents of  the  seas  and  navigation.*' 

It  is  perhaps  unnecessary  for  us  to  contend  that  it  is  oonela<* 
sive  evidence.  It  will  be  sufficient  for  us  to  say  what  can 
scarcely  be  denied,  that  it  is  primd  faeie  and  cogent  evidenoe 
of  what  it  asserts.  It  may  be  impugned  for  fraud,  but  I  aos 
not  awai-e  of  any  decision  which  avows  it  to  be  questioned 
upon  any  other  ground.  Some  dicta  may  be  found  which  put 
it  upon  the  footing  of  a  receipt  for  money,  and  perioit  it  to  be 
explained,  or  even  contradicted,  but  no  such  doctrine  is  estab- 
lished by  any  judicial  decision  of  which  I  am  aware. 

BateM  V.  Todd^  1  Moo.  &  R.,  106,  is  a  ni»i  priu$  dedMon. 
It  is  inaccurately  given  in  Abbott,  824.  In  the  original  report 
it  is  distinctly  stated  that  fraud  proved  is  a  sufficient  ground 
to  impeach  a  solemn  deed  or  even  a  judgment.  Abbott,  how^ 
ever,  omits  to  notice  this  important  feature  in  the  case/ 

Berkley  v.  Watling^  7  Ad.  &  El.,  20,  was  an  action  of 
assumpsit  in  a  common-law  court,  brought  by  an  ass^^ee  of  • 
bill  of  lading.  In  p.  85,  Patteson,  J.,  refers  to  this  circum- 
stance, and  asks,  Where  is  the  contract  between  the  shipper 
and  the  assignee  ? 

The  decision  of  that  case  was  put  on  the  groimd  that  plain* 
tiff's  agent  was  cognizant  of  the  true  state  of  faets  varying 
from  the  bill  of  lading,  and  that  knowledge  of  the  agent  u 
knowledge  of  the  principal. 

Whatever  weight  is  to  be  given  to  the  bill  of  lading  in  this 
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particular,  the  evidence  dehors  is  strong,  if  not,  as  the  Circuit 
Court  considers  it,  conclusive  upon  this  point. 

Mr.  Ooxe  then  examined  the  testimony. 

2.  The  evidence  furnished  by  the  bill  of  lading  being,  in 
this  case,  corroborated  by  the  positive  testimony  of  witnesses, 
^070-1  it  can  *scarcely  be  that  any  doubt  can  exist  upon  the 
-■  questions  of  law  which  grow  out  of  the  facts.  The 
carrier  can  only  exonerate  himself  from  the  responsibility  thus 
primd  fadU  established,  by  showing  affirmatively  his  exemp- 
tion. He  must  either  disprove  the  evidence  upon  which  he  is 
charged ;  the  character  of  the  goods  when  shipped ;  that  they 
were  in  good  condition  when  delivered ;  or  that  the  damage 
which  they  have  suffered  is  attributable  to  the  act  of  God,  or 
the  public  enemy.  Abbott  on  Ship.,  420,  467;  Story  on 
Bailm.,  §  609 ;  2  Kent  Com.,  602 ;  Forward  v.  Pittard,  1  T.  R., 
27.  Even  in  a  case  where  any  negligence  on  the  part  of  the 
carrier  is  negatived.     Siordet  v.  jETaZZ,  4  Bing.,  607. 

In  the  case  at  bar  it  was,  on  the  other  hand,  affirmatively 
shown  that  there  was  a  quantity  of  salt  shipped  on  board  the 
vessel,  and  that  such  a  cargo  has  a  tendency  to  produce  damp- 
ness, which  is  calculated  to  damage  goods  of  the  character  of 
those  shipped  by  libellants.  Story  on  Bailm.,  §  609.  For  an 
injury  thus  resulting,  the  carrier  is,  unquestionably,  respon- 
sible. The  cause  of  the  injury  is  not  one  of  those  for  which 
he  can  claim  exemption  from  responsibility. 

8.  The  thread  was  insecurely  and  insufficiently  packed,  the 
counsel  on  the  other  side  contends,  for  such  a  long  and  boiste- 
rous voyage  as  this  was. 

The  voyage  was  two  months,  and  the  ship  sustained  no 
damage.     No  ocean-water  was  found  in  her. 

But  it  is  said  that  the  libellants,  being  consignees,  have  no 
right  to  bring  this  suit.  The  bill  of  lading  was  executed  by 
the  master  of  the  ship,  and  its  obligation  enured  to  the  bene- 
fit of  all  those  who  are  interested  in  the  goods  shipped.  In 
this  case  the  contract  is  expressly  to  deliver  these  goods  to  the 
libellants  by  name,  and  that  undertaking  is  conditional  on 
the  payment  of  freight  at  Charleston,  the  port  of  delivery. 
They  are  thus  made,  in  terms,  parties  to  the  contract.  So  far 
83  regards  the  simple  fact  of  delivery,  the  contract  was  per- 
formed ;  the  goods  were  delivered  at  Charleston  to  the  libel- 
lants. The  bill  of  lading  further  stipulates  that  the  goods 
ar3  to  be  delivered  *^  in  like  good  order  and  condition."  As 
libellants  were  entitled  to  receive  the  goods,  they  were  entitled 
to  have  them  delivered  in  good  condition. 

The  shippers  were  merely  consignees,  and  never  had  any 
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other  interest  or  concern  in  the  property.     (See  their  testi- 
mony). 

The  authorities  cited  in  appellants*  brief  show  that  these 
shippers  could  not  have  brought  this  suit,  they  having  no 
interest  in  the  property.  But  these  authorities  do  not  admit 
of  the  construction  given  to  them.  The  language  of  Mr. 
Justice  Story,  as  cited  from  8  Mason,  has  not  the  remotest 
connection  with  the  ^doctrine  it  is  invoked  to  support.  r«o7Q 
In  that  case  the  New  England  Marine  Ins.  Co.  filed  a  ^ 
libel  on  a  bottomry-bond.  This  company  was  an  underwriter 
upon  the  vessel,  and  a  loss  having  ensued  the  ship  was  aban- 
doned to  the  underwriter,  but  the  company  had  refused  to 
accept  the  abandonment ;  and  in  deciding  against  its  right  to 
institute  the  suit.  Judge  Story  employs  the  language  cited  by 
the  counsel.  The  correct  doctrine  is  laid  down  in  Abbott, 
825,  828,  330,  885.  In  887  it  is  said  the  consignee  will  be 
deemed  to  have  the  property,  unless  the  contrary  appears. 
That  he  is  the  proper  party  to  enforce  the  obligations  of  the 
bill  of  lading,  is  most  clearly  and  conclusively  shown  in  6 
Serg.  &  R.  (Fa.),  429.  See  particularly  the  opinion  of  Tilgh- 
man  C.  J.,  and  Duncan,  J. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
District  of  South  Carolina  in  admiralty. 

The  libel  was  filed  against  the  ship  Susan  W.  Lind  and 
owners  for  alleged  damage  to  cargo  shipped  to  the  libellants, 
as  consignees,  from  Liverpool  to  Charleston,  through  the 
neglect  and  fault  of  the  master.  The  goods  shipped  were 
twenty-four  boxes  of  cotton  thread,  which  on  delivery  at 
Charleston  were  damaged  to  the  amount  of  some  fifty  per 
cent.  The  spools  of  thread  were  packed  in  small  wooden 
boxes  lined  with  paper,  one  hundred  dozen  in  each  box, 
and  arain  inclosed  in  a  large  wooden  box,  six  small  boxes  in 
each  Targe  one,  lined  with  paper  between  the  small  boxes. 
When  these  boxes  were  delivered  and  opened,  the  spools  of 
thread  in  each  of  the  small  boxes  were  more  or  less  stained, 
and  spotted  by  dampness  and  mould,  though  the  large  and 
small  boxes  themselves  were  generally  dry,  as  was  also  the 
paper  covering  the  thread. 

The  respondents  in  their  answer  allege,  that,  if  the  contents 
of  the  boxes  were  in  a  damaged  state  when  opened,  the  dam- 
age must  have  existed,  or  originated  in  causes  that  existed, 
before  they  were  delivered  on  board  the  ship,  though  not  indi- 
cated by  the  external  appearance  of  the  boxes ;  or  must  have 
been  produced  by  the  effects  of  the  dampness  of  the  atmos- 
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phere  in  the  bold  of  the  vessel  to  which  goods,  wares,  and 
merchandise  are  exposed,  and,  especially  such  as  were  shipped 
for  the  libellants,  in  all  vessels,  however  tight  and  stanch, 
with  cargoes  however  well  stowed,  on  as  long  and  boisterous 
a  passage  as  was  experienced  by  the  Susan  W.  Lind ;  or,  the 
same  was  caused  by  such  dampness  in  consequence  of  the 
neglect  of  the  shipper  in  not  having  packed  the  cotton  thread 
in  boxes  calculated  to  exclude  the  damp  air  which  otherwise 
it  must  be  subject  to  in  the  transportation  across  the  Atlantic. 
4IQQA-I  *The  vessel  sailed  from  Liverpool  on  the  fourteenth 
-I  day  of  March,  1848,  and  arrived  at  Charleston,  her  port 
of  destination,  on  the  fourteenth  day  of  May  following,  making 
a  long  voyage  of  sixty-one  days,  during  which  she  encountered 
rough  weather  and  violent  gales,  causing  her  to  labor  heavily, 
and  occasionally  ship  water. 

As  we  have  already  stated,  the  cotton  thread,  when  the 
boxes  were  delivered  to  the  consignees  and  opened,  was  found 
damaged  on  account  of  stains  and  spots,  the  effect  apparently 
of  dampness  and  mould  happening  in  the  course  of  the  ship- 
ment. 

The  bill  of  lading  admits  that  the  twenty-four  boxes  were 
shipped  in  good  order,  and  bound  the  respondents  to  deliver 
the  same  in  like  good  order,  ^  all,  and  every  the  dangers  and 
accidents  of  the  seas  and  navigation  of  whatsoever  nature  and 
kind  excepted."  And  the  main  question  in  the  case  is, 
whether  or  not  the  damage  in  question  was  occasioned  by  one 
of  the  perils  and  accidents  within  this  clause  of  the  bill  of 
lading  ?  For,  as  the  masters  and  owners,  like  other  common- 
carriers,  may  be  answerable  for  the  goods,  although  no  actual 
blame  is  imputable  to  them,  and  unless  they  bring  the  case 
within  the  exception,  in  considering  whether  they  are  charge- 
able for  a  particular  loss,  the  question  is,  not  whether  the  loss 
happened  by  reason  of  the  negligence  of  the  persons  employed 
in  the  conveyance  of  the  goods,  out  whether  it  was  occasioned 
by  any  of  those  causes,  which,  either  according  to  the  general 
rules  of  law,  or  the  particular  stipulations  of  the  parties,  afford 
an  excuse  for  the  non-performance  of  the  contract.  After  the 
dami^e  to  the  g^ods,  therefore,  has  been  established,  the 
burden  lies  upon  the  respondents  to  show,  that  it  was  occa- 
sioned by  one  of  the  perils  from  which  they  were  exempted  by 
the  bill  of  lading,  and,  even  where  evidence  has  been  thus 
given  bringing  the  particular  loss  or  damage  within  one  of 
the  dangers  or  accidents  of  the  navigation,  it  is  still  competent 
for  the  shippers  to  show,  that  it  might  have  been  avoided  by 
the  exercise  of  reasonable  skill  and  attention  on  the  part  of 
the  persons  employed  in  the  conveyance  of  the  goods ;  for, 
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then,  it  is  not  deemed  to  be,  in  the  sense  of  the  law,  such  a 
loss  as  will  exempt  the  carrier  from  liability,  but  rather  a  loss 
occasioned  by  his  negligence,  and  inattention  to  his  duty. 
Hence  it  is,  that,  although  the  loss  occurs  by  a  peril  of  the 
sea,  yet  if  it  might  have  been  avoided  by  skill  and  diligence  at 
the  time,  the  carrier  is  liable.  But  in  this  stage  and  posture 
of  the  case,  the  burden  is  upon  the  plaintiff  to  establish  the 
negligence,  as  the  affirmative  lies  upon  him.  On  this  ground 
in  the  case  of  Muddle  v.  Stride^  9  Car.  &  P.,  380,  which  was 
an  action  against  the  proprietors  of  a  steam  vessel  to  recover 
compensation  for  damage  to  goods  sent  by  them  as  carriers, 
Lord  Chief  Justice  Denman,  in  *summing  up  to  the  r«oQi 
jury  observed,  "if  on  the  whole,  it  be  left  in  doubt  '• 
what  the  cause  of  the  injury  was,  or,  if  it  may  as  well  be 
attributable  to  ^  perils  of  the  sea '  as  to  negligence,  the  plaintiff 
cannot  recover ;  but,  if  the  perils  of  the  seas  require  that  more 
care  should  be  used  in  the  stowing  of  the  goods  (articles  of 
silk  and  linen)  on  board,  than  was  bestowed  on  tbem,  that 
will  be  negligence  for  which  the  owners  of  the  vessel  will  be 
liable.  That  the  jury  were  to  see  clearly,  that  the  defendants 
were  guilty  of  negligence  before  they  could  find  a  verdict 
against  them." 

Now,  applying  these  principles  to  the  facts  disclosed  in  the 
record,  we  shall  be  enabled  to  determine  whether  or  not  the 
respondents  in  the  court  below  are  liable  for  the  damage  that 
happened  to  the  goods  in  question,  as  they  settle,  with  great 
clearness,  the  rule  of  responsibility,  and,  also,  on  which  side 
the  burden  of  proof  lies  to  charge  or  exonerate  them  as 
common-carriers.  And,  on  looking  into  these  facts,  it  will  be 
seen,  that  all  the  witnesses  concur  in  the  conclusion  that  the 
damage  was  occasioned  by  the  humidity  of  the  atmosphere 
and  dampness  of  the  ship's  hold,  producing  mould  and  mildew 
upon  the  cotton  spools,  and  thereby  staining  and  spotting  the 
thread,  impairing  its  strength,  and  rendering  it  unmerchanta- 
ble. The  article  appears  to  be  peculiarly  subject  to  the  effect 
of  humidity  and  dampness,  as  the  paper  with  which  it  was 
covered  in  the  small  boxes  was  generally  dry,  and  unaffected, 
when  at  the  same  time  the  thread  beneath  was  mildewed  and 
stained,  and  what  is  more  remarkable,  in  many  instances  the 
upper  layers  of  the  spools  were  perfectly  dry  and  sound,  while 
those  lying  in  the  centre  were  mouldy  and  spotted ;  and  in 
other  instances,  the  only  part  affected  were  the  layers  in  the 
centre. 

The  vessel  was  a  general  ship,  tight  and  stanch,  well 
equipped,  and  manned ;  and  was  laden  with  a  mixed  cargo, 
consisting  of  oases  and  crates  of  drv  goods,  hardware,  and 
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about  two  thousand  sacks  of  salt.  The  cargo  was  well  stowed 
and  dunnaged.  The  sacks  of  salt  when  discharged  were  dry  as 
usual,  and  in  good  condition ;  and  no  part  of  the  cargo,  except 
the  cases  in  question  appears  to  have  been  injured  in  the 
Yoyage,  or  the  subject  of  any  complaint. 

It  was  insisted  on  the  argument,  that  the  respondents  were 
in  fault  in  taking  on  board  their  vessel  the  goods  in  question 
with  salt  as  part  of  the  cargo ;  but,  the  evidence  is  full  that 
salt  in  sacks  is  part  of  a  mixed  cargo  of  nearly  all  the  vessels 
engaged  in  the  trade  between  Liverpool  and  Charleston.  One 
witness,  who  has  been  in  the  Liverpool  trade  for  ten  years, 
states,  that  salt  is  part  of  the  cargo  of  nine  out  of  ten  vessels 
trading  from  that  port  to  the  United  States.  Several  ship- 
masters who  have  been  engaged  in  this  trade,  state,  that  salt 
*2821  ^^^^y^  constituted  a  part  *of  their  cargo,  and  they 
-J  never  knew  any  damage  occasioned  to  the  other  goods. 
Indeed,  the  evidence  is  all  one  way  on  this  point.  In  conse- 
quence of  damage  occasionally  happening  to  these  goods,  and 
others  of  like  character,  in  vessels  of  a  mixed  cargo  of  which 
salt  was  a  part,  some  merchants  latterly  gave  particular  direc- 
tions to  their  correspondents  not  to  send  their  goods  in  a  ship 
of  this  description.  But  this  only  shows  that  the  general 
usage  of  the  trade  would  justify  the  shipment  with  salt  as 
part  of  the  cargo,  and  hence  the  necessity  of  the  particular 
instructions. 

The  weight  of  the  evidence  also  seems  to  be,  that  the  pre- 
sence of  salt  as  part  of  the  cargo  of  the  ship  does  not  produce 
humidity  or  dampness  in  the  atmosphere ;  but  tends  rather  to 
diminish  it  by  attracting  and  absorbing  the  humidity;  and 
that  unless  in  contact  with  the  salt,  or  exposed  to  the  drain 
from  it  by  bad  stowage,  no  injury  would  accrue  to  the  other 
goods. 

Some  attempt  was  also  made  upon  the  argument  to  show 
that  the  salt  was  badly  stowed,  regard  being  had  to  the  nature 
and  character  of  the  goods  in  question ;  and  that  the  damage 
was  properly  attributed  to  this  circumstance.  But  there  is  no 
foundation  for  the  argument  upon  the  evidence.  The  salt 
was  not  within  thirty  feet  of  the  cases  of  dry  goods,  with  the 
exception  of  two  cases,  which  were  well  dunnaged  with  mat- 
ting and  an  inch  board  between  them  and  the  salt.  The 
spools  of  thread  in  these  were  not  dami^ed  more  than  in  the 
rest  of  the  boxes. 

Now  the  evidence  showing  very  satisfactorily  that  the  dam* 

age  to  the  goods  was  occasioned  by  the  effect  of  the  humidity 

and  dampness,  which  in  the  absence  of  any  defect  in  the  ship, 

or  navigation  of  the  same,  or  in  the  stowage,  is  one  of  the 
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dangers  and  accidents  of  the  seas  for  which  the  carrier  is  not 
liable,  the  burden  lay  upon  the  libellants  to  show,  that  it 
might  notwithstanding  have  been  prevented  by  reasonable 
skill  and  diligence  of  those  employed  in  the  conveyance  of  the 
goods.  For,  it  has  been  held,  if  the  damage  has  proceeded 
nrom  an  intrinsic  principle  of  decay  naturally  inherent  in  the 
commodity  itself,  whether  active  in  every  situation,  or  only  in 
the  confinement  and  closeness  of  the  ship,  the  merchant  most 
bear  the  loss  as  well  as  pay  the  freight ;  as  the  master  and 
owners  are  in  no  fault,  nor  does  their  contract  contain  any 
insurance  or  warranty  against  such  an  event.  12  East,  881 ; 
4  Campb.,  119 ;  6  Taunt.,  65 ;  Abbott  on  Ship.,  428,  (Shoe's 
ed.)  But  if  it  can  be  shown  that  it  might  have  been  avoided 
by  the  use  of  proper  precautionary  measures,  and  that  the 
usual  and  customary  methods  for  this  purpose  have  been  neg- 
lected, they  may  still  be  held  liable.  And  the  same  rule 
applies  in  the  case  of  damage  on  account  of  the  humidity  ^nd 
^dampness  of  the  ship,  which  is,  more  or  less,  incident  r«ooQ 
to  all  vessels  engaged  in  trade  and  navigation,  especi-  ■- 
ally  upon  the  high  seas.  Notwithstanding,  therefore,  the 
proof  was  clear,  that  the  damage  was  occasioned  by  the  effect 
of  the  humidity  and  dampness  of  the  vessel,  which  is  one  of 
the  dangei^s  of  navigation,  it  was  competent  for  the  libellants 
to  show,  that  the  respondents  might  have  prevented  it  by 
proper  skill  and  diligence  in  the  discharge  of  their  duties;  but 
no  such  evidence  is  found  in  the  record.  For  aught  that 
appears  every  precaution  was  taken  that  is  usual  or  custom- 
ary, or  known  to  shipmastei-s,  to  avoid  the  damage  in  question. 
And  hence  we  are  obliged  to  conclude  that  it  is  to  be  at- 
tributed exclusively  to  the  dampness  of  the  atmosphere  of  the 
vessel,  without  negligence  or  fault  on  the  part  of  the  master 
or  owners. 

No  doubt  the  unusual  duration  of  the  voyage,  on  account  of 
tempestuous  weather  and  adverse  winds,  in  connection  with 
the  fact  that  it  was  one  in  which  the  ship  passed  from  a 
northern  to  a  southern  latitude,  and  in  a  season  of  the  year 
when  the  change  from  a  cold  to  a  warm  climate  must  have 
been  considerable,  greatly  increased  the  dampness,  and  also 
the  influence  of  it  upon  goods  liable  to  damage  from  that 
cause. 

But  the  carrier  is  not  responsible  for  delay  in  the  voyage  on 
account  of  boisterous  weather  or  adverse  winds,  low  tides,  or 
the  like,  as  was  held  in  the  case  of  Boyle  v.  M^Laugklin^  4  Har. 
&  J.  (Md.),  291.  These  are  dangers  and  accidents  of  the 
navigation  over  which  he  has  no  control,  and  against  which 
iii.>  contract  contains  no  warranty. 
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Another  point  was  made  on  the  part  of  the  respondents 
below,  which  it  may  be  proper  briefly  to  notice.  It  was 
insisted  that  these  goods  had  not  been  packed  in  good  condi- 
tion in  the  boxes  at  Paisley  by  the  manufacturer,  or  if  other- 
wise, that  the  damage  might  have  happened  to  them  in  the 
conveyance  from  that  place  to  Liverpool,  before  they  were 
shipped  for  Charleston. 

The  bill  of  lading  contained  the  usual  clause,  that  they 
were  shipped  in  good  order;  but  there  was  added,  at  the  con- 
clusion, **  contents  unknown." 

It  is  obvious,  therefore,  that  the  acknowledgment  of  the 
master  as  to  the  condition  of  the  goods  when  received  on 
board,  extended  only  to  the  external  condition  of  the  cases, 
excluding  any  implication  as  to  the  quantity  or  quality  of  the 
article,  condition  of  it  at  the  time  received  on  board,  or  whether 
properly  packed  or  not  in  the  boxes.  Abbott,  889,  (Shee's 
Edrf)  p.  216,  (Story's  Ed.)  And  if  the  evidence  on  the  part 
of  the  defense  laid  a  foundation  for  a  reasonable  inference, 
that  the  damage  resulted  from  an  imperfection  in  the  goods 
when  packed  in  the  cases,  or  had  occurred  previously  to  their 
moQAi  being  shipped  on  board,  *the  burden  was  thrown  upon 
J  the  libellants  to  rebut  the  inference.  It  was  accord- 
ingly assumed  in  this  case,  and  evidence  produced  as  to  the 
condition  of  the  thread  when  packed  at  Paisley,  and  also  in 
respect  to  the  mode  of  conveyance  from  that  place  to  Liver- 
pool, preparatory  to  the  shipment.  The  explanation  is  as  full 
perhaps  as  could  be  well  furnished,  or  as  is  usual,  under  the 
circumstances,  and  brings  the  case  down,  we  think,  to  the 
question  of  damage  occasioned  by  the  effect  of  the  humidity 
and  dampness  of  the  vessel  in  the  course  of  the  voyage.  We 
have  already  expressed  our  views  on  that  question,  the  result 
of  which  is  that  the  decree  must  be  reversed. 

Mr.  Chief  Justice  TANEY  and  Mr.  Justice  WAYNE  dia- 
sented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court  for  further  proceedings  to  be  had 
I  (herein,  in  conformity  to  the  opinion  of  this  court. 
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William  W.  Teal,  Plaiktiff  est  ebbob,  v.  Mabit  C.  Pbit 

TOK»  BY  HEB  NEXT  FbIEKD,  ChABLBS  T.  HiOKS. 

The  18th  and  80th  sections  of  the  act  of  Consress,  passed  in  182S  (4  StaL  at 
L.,  105-111),  forbid  a  writing  or  memorandam  from  being  written  on  a 
newspaper,  or  other  printed  p^ier,  pamphlet,  or  magaaine,  and  transmitted 
by  mail. 

The  Pofltmaster-Gteneral  directed  that  if  the  wrappers  of  newspapers,  pam- 
phlets, or  magazines,  should  be  found  to  contain  any  manuscript  or  mem- 
orandam of  any  kind,  either  written  or  stamped,  or  marks  or  signs  made  in 
any  way,  by  which  information  shall  be  asked  or  oommunicatM,  it  should 
be  chaiged  with  letter-postage. 

The  part  of  the  order  relating  to  marks  or  signs  was  not  Justified  by  the  law. 

Hence,  where  a  postmaster  refused  to  deliver  a  newspaper  upon  which  there 
was  an  "  initial,"  unless  the  person  to  whom  it  was  addressed  would  pay 
letter  postage,  he  was  properly  held  liable  in  an  action  for  trover.  It  was 
not  a  case  calling  for  discretion  in  the  discharge  of  his  duties.  The  law, 
and  not  the  instructions  of  a  department,  furnishes  the  guide  to  officers. 

The  state  court  had  jurisdiction  to  try  the  case.  State  courts  had  jurisdiction 
over  all  cases  of  trover,  and  the  Constitution  of  the  United  States  did  not 
abrogate  their  jurisdiction  in  such  cases  as  the  present.^ 

This  Case  was  brought  up  from  the  Supreme  Court  of  the 
*State  of  New  York,  by  a  writ  of  error,  issued  under  raoor 
the  25th  section  of  the  Judiciary  Act.^  ^ 

Teal,  the  plaintiff  in  error,  was  postmaster  in  Syracuse,  in 
the  State  of  Ney  York,  and  the  case  arose  in  the  following 
manner:  \ 

The  18th  section  of  the  act  of  1825  (4  Stat,  at  L.,  105),  i 
provided  as  follows:  ''Any  memorandum  which  shall  be 
written  on  a  newspaper,  or  other  printed  paper,  pamphlet,  or 
magazine,  and  transmitted  by  mail,  shall  be  charged  with 
letter-postage.*'  And  the  30th  section  of  the  same  act  (4  Stat, 
at  L.,  Ill), provided  as  follows:  ''If  any  person  shall  iiiclobe 
or  conceal  a  letter  or  other  thing,  or  any  memorandum  in 
writing,  Id  a  newspaper,  pamphlet,  or  magazine,  or  in  any 
package  of  newspapers,  &c.,  &c.,  or  make  any  writing  or  mem- 
orandum thereon,  which  be  shall  have  delivered  into  any  post- 
office,  or  to  any  person  for  that  purpose,  in  order  that  tbe 
same  may  be  carried  by  post  free  of  letter-postage>  he  shall 
forfeit  the  sum  of  five  dollars  for  every  such  offense,  and  the 
letter,  newspaper,  package,  memorandum,  or  other  thing  shall 
not  be  delivered  to  the  person  to  whom  it  is  directed^  until 
the  amount  of  single  letter-postage  is  paid  for  each  article  of 
which  the  package  is  composed." 

^  See  Clqfiln  ▼.  fldttseman,  8  Otto^    344;  Robinmm  y.  Nmi,  Bank  (^N0» 
J 42  ;  Baynnford  v.  Phelps,  48  Mich.,     heme,  81  N.  Y.,  391. 

«  Reported  bekm.    1  K.  Y.,  58T. 
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The  act  of  1845,  sections  1,  2,  and  16,  fixes  the  rates  of 
postage  upon  letters  and  newspapers,  and  defines  a  newspaper 
to  be  ^^  a  printed  publication  issued  in  numbers,  consisting  of 
not  more  than  two  sheets,  and  published  at  short  intervals  of 
not  more  than  a  month,  conveying  intelligence  of  passing 
events,  and  the  band  fide  extras  and  supplements  of  any  suon 
publication." 

On  the  4th  of  December,  1846,  the  Postmaster-General 
issued  the  following  circular : 

«  To  Pottmasters  : 

'^  I  am  directed  by  the  Postmaster-General  to  call  your 
special  attention  to  the  multiplied  and  increasing  attempts  to 
violate  the  laws  and  defraud  the  revenue,  by  writing  on  the 
wrappers,  margin,  or  other  portion  of  newspapers,  pamphlets, 
and  magazines,  sent  by  mail. 

^^  The  cheap  postage  system  has  removed  every  reasonable 
excuse  for  violating  or  evading  the  law,  and  too  much  vigi- 
lance cannot  be  exercised  by  postmasters  to  detect  and  punish 
the  offenders ;  and  public  sentiment,  when  well  informed,  will 
not  fail  to  sustain  you  in  the  faithful  discharge  of  this  duty, 
which  is  as  imperative  upon  you  as  any  other.  That  frauas 
of  this  kind  may  be  detected  and  traced  to  their  origin,  you 
are  particularly  instructed  to  stamp,  or  mark  in  writing,  any 
transient  (by  which  is  meant  all  not  regularly  sent  to  sub- 
scribers) newspapers,  pamphlets,  or  magazines,  with  the  name 
of  the  office  and  the  amount  of  postage. 
*2861  *  ^'  "^^^  wrappers  of  all  such  newspapers,  pamphlets, 
•J  and  magazines,  when  they  have  reached  their  destina- 
tion, should  be  carefully  removed,  and  if  upon  inspection 
found  to  contain  any  manuscript  or  memorandum  of  any  kind, 
either  written  or  stamped,  or  by  marks  or  signs  made  in  any 
way,  either  upon  any  newspapers,  printed  circular,  price- 
current,  pamphlet,  or  magazine,  or  the  wrapper  in  which  it  is 
inclosed,  by  which  information  shall  be  asked  for  or  communi- 
cated, except  the  name  and  address  of  the  person  to  whom  it 
is  directed,  such  newspaper,  printed  circular,  price-current, 
pamphlet,  or  magazine,  with  the  wrapper  in  which  it  is 
inclosed,  shall  be  charged  with  letter-postage  by  weight.  If 
the  person  to  whom  the  newspaper,  printed  circular,  price- 
current,  pamphlet,  or  magazine  is  directed,  refuses  to  pay  such 
letter-postage  thereon,  the  postmaster  will  immediately  trans- 
mit the  same  to  the  office  from  whence  it  was  forwarded,  and 
request  the  postmaster  thereof  to  prosecute  the  same  for  the 
penalty  of  five  dollars,  as  prescribed  by  the  SOth  section  of  the 
lict  of  1825.  Suits  may  be  brought  either  in  district  courts, 
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or  before  state  magistrates  having  civil  jarisdiction  in  actions 
of  debt,  for  this  amount,  under  the  respective  state  laws ;  the 
name  of  the  sender  written  or  stamped  either  upon  the  news- 
paper, printed  circular,  price-current,  pamphlet,  or  magazine, 
or  the  wrapper  in  which  it  is  enclosed,  communicates  such 
information,  as  subjects  it  to  letter-postage,  and  the  conse- 
quential penalties  if  such  postage  is  not  paid  at  the  place  of 
its  destination.  The  diminution  of  the  revenue  of  the  Depart- 
ment under  the  cheap  postage  system,  and  the  great  and 
increasing  demand  for  additional  mail  facilities  throughout 
the  country,  whose  territory  now  extends  to  the  Pacific, 
renders  it  absolutely  necessary,  not  only  that  every  cent  of 
lawful  revenue  be  collected  and  accounted  for,  but  that  the 
utmost  vigilance  should  be  exercised  for  the  prevention  of 
fraud,  and  the  sure  and  speedy  infliction  of  the  proper  penalty 
upon  the  offender.  This  can  only  be  accomplished  by  the 
strictest  attention  of  postmasters,  who  are  the  sworn  agents 
of  the  IXipartment,  and  bound  to  see  the  laws  faithfully 
administered. 

"W.  J.  Bbowk, 
^  2d  Asn9tant  PoMtmMter^Q-enmrdL 
''  Post  0£Sce  Department,  Dec'r  4, 1846. 

In  February,  1847,  there  came  to  the  po8t-o£Sce  at  Syracuse, 
a  newspaper,  called  the  Michigan  Expositor,  which  was  put 
into  the  box  of  Mr.  Hicks.  There  was  an  initial  upon  the 
wrapper  of  the  paper,  distinct  from  the  direction,  and  no  part 
of  it,  the  initial  being  a  single  letter.  In  consequence  of  this, 
it  was  charged  with  letter-postage,  which  Mr.  Hicks  refused 
to  *pay,  but  tendered  the  newspaper  postage.  It  was  r«og7 
admitted  that  Mr.  Hicks  had  authority  to  demand  the  '- 
paper  for  Mary  C.  Felton,  to  whom  it  was  addressed,  and  that 
its  value  was  six  cents. 

Hicks  brought  an  action  of  trover  against  Teal,  the  post- 
master, before  a  justice  of  the  peace  K)r  Onondaga  county, 
before  whom  the  question  of  jurisdiction  was  raised.  The 
justice,  however,  sustained  his  jurisdiction,  and  gave  judgment 
against  the  postmaster,  (the  cause  being  tried  by  a  jury)  for 
six  cents  damages  and  two  dollars  and  eighty-nine  cents  costs. 

A  writ  of  certiorari  removed  the  cause  to  the  Court  of 
Common  Pleas,  in  and  for  the  county  of  Ononda^  which,  at 
May  term,  1847,  affirmed  the  judgment  of  the  justice,  with 
twenty-two  dollars  and  ninety-five  cents  costs. 

Tesd  then  carried  the  case  to  the  Supreme  Court  of  the 
state  of  New  York,  which,  in  June,  1848,  approved  the  judg- 
ment of  the  Court  of  Common  Pleas,  with  thirty-seven  dollars 
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iteid  sixty  eents  additional  costs,  making,  in  the  whole,  sixty 
^oRars  and  fifty-five  cents. 

This  decision  was  reviewed  by  the  Court  of  Appeals,  who 
ctecided  that  there  was  no  error  in  it ;  and  eave  judgment  for 
seventy-five  dollars  and  sixty-four  cents,  making,  in  the  whole, 
one  hundred  and  thirty-six  dollars  and  nineteen  cents. 

A  writ  of  error,  sued  out  by  Teal,  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr.  DUlage^  for  the  plaintiff  in  error,  and 
Mr.  Seward^  for  the  defendant  in  error. 

The  points  made  by  Dillage  were  the  following : 
I.  That  the  justice  had  no  jurisdiction. 

1.  Because  the  plaintiff  in  error  acted  under  and  by  virtue 
6f  the  statutory  laws  of  the  United  States.  Constitution  U.  S., 
ftrt.  1,  sect.  8;  Circular  of  the  P.  M.  Gen.  1845;  8  Laws 
United  States  bv  Story,  1990. 

2.  Because,  if  the  action  complained  of  was  a  violation  of 
duty,  the  right  it  violated  never  existed  at  common  law,  nor  by 
virtue  of  State  Constitutions  or  laws.  2  Hildreth's  History 
U.  S.,  181 ;  9  Anne,  c.  9 ;  15  Encyclopcedia  Britannica,  424 ; 
2  Hildreth's  History  U.  S.,  827 ;  9th  art.  of  the  Confederation ; 
4  Elliot's  Deb.,  854,  856;  8  Story  Com.,  §  1124;  8  Story 
Laws  U.  S.,  2066,  §  8. 

8.  Because  the  state  courts  possess  no  jurisdiction,  but  such 
as  they  derived  from  the  common  law,  and  under  their  own 
state  constitution  and  laws.  Constitution  U.  S.,  art.  8,  §  1 ; 
Martin  v.  Hunter^  1  Wheat.,  880 ;  United  States  v.  Lathrop,  17 
Jahns.  (N.  Y.),  8;  8  Story  Com.,  §  1749. 

4.  Because  such  jurisdiction  would  not  only  be  a  usurpation 
♦2881  *^^  authority,  but  opposed  to  the  policy  of  the  general 

J  government.  McOulloek  v.  The  StcUe  of  Maryland^  4 
Wheat.,  816 ;  Federalist,  No.  80 ;  Sturges  v.  Crowninshield^  4 
Wheat.,  122 ;  Montesquieu,  Esprit  des  Lois,  liv.  11,  c.  61 ;  1 
TouUier,  Droit  Civil,  c.  9,  §  122.  It  would  enable  courts 
to  adjudicate  where  the  legislative  authority  could  not  act. 
UniUd  States  v.  Bevans,  8  Wheat.,  886;  United  States  v. 
ComeU,  2  Mason,  60;  8  Story's  Com.,  §  1752;  Wayman  v. 
Southard,  10  Wheat.,  18. 

5.  Jurisdiction  is  not  acquired  by  state  courts,  by  reason  of 
those  courts  having  jurisdiction  in  the  kind  of  action  in  which 
the  suit  is  brought,  if  the  remedy  depends  upon  a  statute  law 
peculiar  to  the  United  States  general  government.  17  Johns* 
(N.  Y.),  4  i  aeUton  v.  Hoyt,  8  Wheat.,  246 ;   United  States  r. 
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Cornell^  2  Mason,  68 ;  Slocum  v.  Mayberry^  2  Wheat.,  1 ;  0^ 
bom  V.  Bank  of  the  United  States^  9  Id.,  747. 

6.  Because  the  postmaster  is  alone  subject  to  the  control  of 
the  power  which  created  him  its  instrument.  McGlung  v. 
Silliman,  6  Wheat.,  598. 

Finally.  Because  the  authority  of  the  general  government 
would  not  be  supreme,  if  the  courts  of  every  state  could  vary 
and  regulate  its  officers  in  the  performance  of  their  duties. 
Oohen9  v.  Virginia^  6  Wheat.,  264 ;  Federalist,  No.  80. 

II.  The  plaintiff  in  error,  was  an  officer  of  the  government, 
and  required  by  law  to  exercise  his  judgment  in  the  perform- 
ance of  the  duty  the  law  imposed  upon  him  in  fixing  the 
amount  of  postage  on  the  paper  for  which  this  action  was 
brought. 

Officers  required  by  law  to  exercise  their  judgment  are  not 
answerable  for  mistakes  of  law,  or  mere  errors  of  judgment. 
Drewe  v.  Oolton^  1  East,  568  in  note;  Seaman  v.  Patten^ 
2  Cai.  (N.  Y.),  812 ;  Jenkins  v.  Wcddron,  11  Johns.  (N.  Y.), 
114 ;  Weaver  v.  Devendorf  8  Den.  (N.  Y.),  117 ;  Kendall  v. 
Stokes,  8  How.,  97 ;  2  Op.  Att.  Gen.,  1018. 

Mr.  Seward^  for  defendant  in  error,  made  the  following 
points : 

I.  The  justice  had  jurisdiction.  Wilson  v.  Mackenzie,  7  Hill. 
(N.  Y.),  96.  See  also  case.  Opinion  of  Justice  Gridley,  48- 
46 ;  Bruen  v.  Ogden,  6  Halst.  (N.  J.),  870,  377,  879,  881 ; 
Story  on  Agency,  §§  819,  819  a,  819  J,  820,  821,  822 ;  Cowp., 
764 ;  1  Kent  Com.,  886. 

II.  The  only  question  in  the  case  upon  the  merits  was  one 
of  fact ;  and  the  jury  having  found  for  the  plaintiff  in  the 
court  below,  the  court  will  not  disturb  the  verdict.  18  Wend. 
(N.  Y.),  141 ;  1  Hill  m.  Y.),  61 ;  2  Johns.  (N.  Y.),  878 ;  8  Id., 
485-489.  See  also  Opinion  of  Justice  Gridley  in  the  case, 
46,  68.  See  also  the  *Opinion  of  Wright,  judge,  in  the  r^QQo 
Court  of  Appeals,  on  the  decision  of  this  case,  Teal  v.  ^ 
Felton^  1  N.  i .,  587-549,  and  the  authorities  cited  by  the 
judge. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  a  justice's  court  to  recover  from 
the  plaintiff  in  error  the  value  of  a  newspaper,  received  by 
him  as  postmaster  at  Syracuse,  which  he  refused  to  deliver  to 
the  defendant  in  error  to  whom  it  was  addressed.  The  plain- 
tiff in  error  had  charged  the  newspaper  with  letter-postage, 
on  account  of  a  letter  or  initial  upon  the  wrapper  of  it,  dis* 
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tinct  from  the  direction.  This  the  defendant  refused  to  pay, 
at  the  same  time  tendering  the  lawful  postage  of  a  newspaper. 
The  postmaster  would  not  receive  it,  and  retained  the  paper 
against  the  will  of  the  defendant;  upon  that  demand  and 
refusal  the  suit  was  brought.  The  action  was  trover,  and  the 
general  issue  was  pleaded.  In  the  course  of  the  trial  when 
the  defendant  in  error,  who  was  plaintiff  in  the  suit  below, 
was  introducing  testimony  in  support  of  his  case,  the  defen- 
dant objected  to  a  further  examination  of  the  case  by  wit- 
nesses, upon  the  ground  that  the  court  had  not  jurisdiction  of 
the  case.  The  objection  having  been  overruled,  the  trial  of 
the  case  was  continued ;  and  after  the  plaintiff  had  proved 
that  he  demanded  from  the  defendant  the  newspaper,  tender- 
ing the  lawful  postage,  and  that  the  postmaster  refused  to 
deliver  it  to  him,  he  rested  his  case. 

The  defendant  below  then  moved  for  a  non-suit,  which  hav- 
ing been  denied,  he  offered  in  evidence  a  circular  from  the 
Post-Office  Department  of  the  4th  December,  1846,  marked 
in  the  record  as  A,  and  also  the  Post-Office  act  of  1845.  The 
case  was  submitted  to  a  jury.  A  verdict  was  rendered  by  it 
against  the  defendant,  upon  which  a  judgment  was  entered. 
The  defendant  carried  the  case  to  the  Court  of  Appeals,  and 
the  judgment  of  the  lower  court  was  affirmed.  It  is  brought 
to  this  court  by  a  writ  of  error.  As  the  Court  of  Appeals 
could  not  have  adjudicated  the  case  without  having  denied  to 
the  defendant  a  defense  which  he  claimed  under  a  law  of  the 
United  States,  the  case  is  properly  here  under  the  25th  section 
of  the  Judiciary  Act  of  1789. 

The  circular  from  the  Post-Office  Department  is  as  follows: 
'^  The  wrappers  of  all  such  newspapers,  pamphlets  and  maga- 
zines, when  they  have  reached  their  destination,  should  oe 
carefully  removed ;  and  if  upon  inspection  they  are  found  to 
contain  any  manuscript  or  memorandum  of  any  kind,  either 
written  or  stamped,  or  by  marks  or  signs  made  in  any  way, 
either  upon  any  newspaper,  &c.,  &c.,  or  the  wrapper  upon 
which  it  is  inclosed,  by  which  information  shall  be  askea  or 
communicated,  except  the  name  of  the  person  to  whom  it  is 
*2901  di^®^^®^»  such  newspaper,  •&c.,  &c.,  with  the  wrapper 
-'  in  which  it  is  inclosed  shall  be  charged  with  letter- 
postage  by  weight." 

If  the  person  to  whom  the  newspaper  is  directed,  refuses 
to  pay  the  letter-postage,  the  postmaster  is  directed  to  trans- 
mit the  same  to  the  omce  whence  it  came,  with  a  request  that 
the  pei*s()n  who  sent  it  may  be  prosecuted  for  the  penalty  of 
five  dollai*s,  according  to  the  30th  section  of  the  act  of  1825. 
Those  parts  of  the  80th  section  mentioned,  upon  which  the 
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drcular  was  issued,  and  of  the  ISth  section  of  the  act  direct- 
ing that  a  memorandum  which  shall  be  written  on  a  news- 
paper, shall  be  charged  with  letter-postage  are:  "If  any 
person  shall  inclose  or  conceal  a  letter  or  other  thing,  or  any 
memorandum  in  writing  in  a  newspaper,  pamphlet  or  maga- 
zine, or  in  any  package  of  newspapers,  &c.,  &c.,  or  make  any 
writing  or  memorandum  thereon,  which  he  shall  have  delivered 
in  any  post-oflSce  or  to  any  person  for  that  purpose,  in  order 
that  the  same  may  be  carried  by  post,  free  of  letter-postage, 
he  shall  forfeit  the  sum  of  five  dollars  for  every  such  offense, 
and  the  letter,  newspaper,  package,  memorandum  or  other 
thing,  shall  not  be  delivered  to  the  person  to  whom  it  is 
directed  until  the  amount  of  single  letter-postage  is  paid  for 
each  article  of  which  the  package  is  composed.  That  part  of 
the  13th  section  of  the  act  mentioned  is :  "  Any  memorandum 
which  shall  be  written  on  a  newspaper  or  other  printed  paper, 
pamphlet  or  magazine,  and  transmitted  by  mail,  shall  be 
charged  with  letter-postage."  4  Laws  of  the  United  States, 
105-111.  Those  parts  of  the  law  of  1845,  in  any  way  appli- 
cable to  this  case,  are  the  1st  and  2d  sections  fixing  the  rates 
of  postage  upon  letters  and  newspapers,  and  the  loth  section, 
which  defines  a  newspaper  to  be  a  printed  publication  issued 
in  numbers,  consisting  of  not  more  than  two  sheets,  and  pub- 
lished at  short  intervals  of  not  more  than  a  months  conveying 
intelligence  of  passing  events,  and  the  bond  fide  extras  and 
supplements  of  any  such  publication.     5  U.  S.  L.,  782,  737. 

From  the  evidence  in  this  case,  we  do  not  think  that  the 
initial  or  letter  upon  the  wrapper  of  the  newspaper  in  this 
case,  subjected  it  either  under  the  13th  or  30th  section  of  the 
act  of  1825  to  letter-postage.  Why  it  was  placed  there,  sup- 
posing it  not  to  have  been  accidental,  cannot  be  found  out 
irom  this  record,  and  it  must  have  been  a  meaningless  mark 
to  the  postmaster.  It  may  have  excited  a  suspicion,  that  it 
was  a  sign  arranged  between  the  person  sending  it  and  the 
person  to  whom  it  was  directed,  to  convey  information  of 
some  sort  or  other,  for  which  letter-postage  would  have  been 
charged,  if  it  had  been  conveyed  in  words.  The  act  forbids 
a  memorandum  in  the  13th  section ;  and  in  the  30th,  provid- 
ing for  a  penalty,  the  terms  are,  "any  writing  or  memoran- 
dum,'' but  in  neither  are  found,  the  terms  "  marks  *or  r«oqi 
signs,"  as  used  in  the  circular.  No  provision  is  made  *- 
for  such  a  case.  It  must  be  obvious  too,  that  frauds  of  that 
kind  cannot  be  prevented  in  the  transmission  of  newspapers, 
without  legislation  by  Congress,  subjecting  newspapers  con- 
veyed by  mail  to  letter-postage,  whenever  there  shall  be,  either 
upon  tlie  newspaper  or  the  wrapper  of  it,  any  letter,  sign,  or 
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mark,  besides  the  address  of  the  person  to  whom  it  is  sent.  A 
single  letter  or  initial  upon  the  wrapper  of  a  newspaper,  is 
neither  a  memorandum  nor  a  writing  in  the  sense  in  which 
either  of  those  terms  are  ordinarily  used,  or  as  we  think  they 
were  intended  to  be  used  in  the  80th  section  of  the  act.  Both 
mean  something  in  words  to  convey  intelligence,  a  remembrance 
for  one's  self  or  to  another.  The  act  speaks  of  something  con- 
cealed in  a  newspaper  or  package  of  newspapers,  of  a  writing 
or  memorandum,  from  which  it  may  be  seen  to  have  been  the 
intention  of  the  sender  to  convey  information  clandestinely 
under  the  wrapper,  or  upon  it  in  a  form,  though  not  disclosing 
what  it  is,  which  will  leave  no  doubt  of  his  intention.  The 
initial  in  this  case  does  not  seem  to  have  been  one  or  the 
other.  It  is  not  a  memorandum  certainly,  and  a  single  letter 
of  the  alphabet  can  convey  no  other  idea  than  that  it  belongs 
to  it,  unless  it  is  used  numerically.  This  was  not  a  case  in 
which  judgment  could  be  used  to  determine  any  fact,  except 
by  some  other  evidence  than  the  letter  itself.  Nor  was  it  one 
calling  for  discretion  in  the  legal  acceptation  of  that  term  in 
respect  to  officers  who  are  called  upon  to  discharge  public 
duties.  What  was  done  by  the  postmaster,  was  a  mere  act  of 
his  own,  and  ministerial,  as  that  is  understood  to  be,  distinct  | 

from  judicial.  It  could  not  have  been  the  intention  of  Con- 
gress to  put  it  in  the  power  of  postmasters,  upon  a  mere 
suspicion  raised  by  a  single  letter  or  initial,  to  arrest  the  trans- 
mission of  newspapers  from  the  presses  issuing  them,  or 
when  they  were  mailed  by  private  hands. 

This  view  of  the  law,  disposes  also  of  that  point  in  the  argu- 
ment, claiming  for  the  postmaster  an  exemption  from  the  suit 
of  the  plaintiff,  upon  the  ground  that  he  was  called  upon,  in 
the  act  which  he  did,  to  exercise  discretion  and  judgment.  In 
Kendale  v.  Stokes^  3  How.,  97,  98,  will  be  found  this  court's 
exposition  upon  that  subject,  with  the  leading  authorities  in 
support  of  it.  The  difference  between  the  two,  must  at  all 
times  be  determined  by  the  law  under  which  an  officer  is 
called  upon  to  act,  and  by  the  character  of  the  act.  It  is  the 
law  which  gives  the  justification,  and  nothing  less  than  the 
law  can  give  irresponsibility  to  the  officer,  although  he  may 
be  acting  in  good  faith  under  the  instructions  of  his  superior 
of  the  department  to  which  he  belongs.  Here  the  instruc- 
tions exceed  the  law,  and  marks  and  signs  of  themselves, 
*2921  ^^^^^^^  some  knowledge  of  their  meaning,  and  *the 
-■  intention  in  the  use  of  them,  are,  as  we  have  said, 
neither  memoranda  nor  writings.  Tracy  v.  Swartwovt^  10 
Pet.,  80. 

But  it  is  said  that  the  courts  of  New  York  had  not  jurisdic- 
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tion  to  try  the  case.  The  objection  may  be  better  answefed 
by  reference  to  the  laws  of  the  United  States,  in  respect  to  the 
services  to  be  rendered  in  the  transmission  of  letters  and  news- 
papers by  mail,  and  by  the  Constitution  of  the  United  States, 
than  it  can  by  any  general  reasoning  upon  the  concurrent 
civil  jurisdiction  oi  the  courts  of  the  United  States,  and  the 
courts  of  the  states,  or  concerning  the  exclusive  jurisdiction 
given  by  the  Constitution  to  the  former. 

The  United  States  undertakes,  at  fixed  rates  of  postage,  to 
convey  letters  and  newspapers  for  those  to  whom  they  are 
i  directed,  and  the  postage  may  be  prepaid  by  the  sender,  or  be 

paid  when  either  reach  their  destination,  by  the  person  to 
whom  they  are  addressed.  When  tendered  by  the  latter  or 
by  his  agent,  he  has  the  right  to  the  immediate  possession  of 
them,  though  he  has  not  had  before  the  actual  possession.  If 
then  they  be  wrongfully  withheld  for  a  charge  of  unlawful 
postage,  it  is  a  conversion  for  which  suit  may  be  brought. 
Uis  right  to  sue  existing,  he  may  sue  in  any  court  having  civil 
jurisdiction  of  such  a  case,  unless  for  some  cause  the  suit 
brought  is  an  exception  to  the  general  jurisdiction  of  the 
court.  Now  the  courts  in  New  York  having  jurisdiction  in 
trover,  the  case  in  hand  can  only  be  excepted  from  it  by  such 
a  case  as  this  having  been  made  one  of  exclusive  jurisdiction 
in  the  courts  of  the  United  States,  by  the  Constitution  of  the 
United  States.  That  such  is  not  the  case,  we  cannot  express 
our  view  better  than  Mr.  Justice  Wright  has  done  in  his  opin- 
ion in  this  case  in  the  Court  of  Appeals.  After  citing  the  2d 
section  of  the  8d  article  of  the  Constitution,  he  adds,  "'  this  is 
a  mere  grant  of  jurisdiction  to  the  federal  courts,  and  limits 
the  extent  of  their  power,  but  without  words  of  exclusion  or 
any  attempt  to  oust  the  state  courts  of  concurrent  jurisdiction 
in  any  of  the  specified  cases  in  which  concurrent  jurisdiction 
existed  prior  to  the  adoption  of  the  Constitution.  The  ap- 
parent object  was  not  to  curtail  the  powers  of  the  state  courts, 
but  to  define  the  limits  of  those  granted  to  the  federal  judi- 
ciary." We  will  add,  that  the  legislation  of  Congress,  im- 
mediately after  the  Constitution  was  carried  into  operation, 
confirms  the  conclusion  of  the  learned  judge.  We  find,  in  the  j 
25th  section  of  the  Judiciary  Act  of  1789,  under  which  this 
case  is  before  us,  that  such  a  concurrent  jurisdiction  in  the  • 
courts  of  the  states  and  of  the  United  States  was  contemplated, 
for  its  first  provision  is  for  a  review  of  cases  adjudicated  in  the 
former,  "  where  is  drawn  in  question,  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under  the  United  ' 
States,  and  the  decision  is  against  their  validity."  •We  rvogo 
are  satisfied  that  there  was  no  error  in  the  decision  of  ^ 
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the  Court  of  Appeals  in  this  case,  and  the  same  is  affirmed  hj 
this  court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  state  of  New  York, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged,  by  this  court,  that  the  judg- 
ment of  the  Court  of  Appeals  of  the  said  state  of  New  York 
in  this  cause,  and  as  remitted  to  the  said  Supreme  Court  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


James  C.  Aohlsok,  Plaintiff  in  bbbob,  v.  Jonathan 

Huddleson. 

Under  an  act  passed  by  the  State  of  Maryland,  and  an  assent  given  to  it  by 

Congress,  no  toU  could  be  levied,  for  passing  over  the  Cumt^land  Road, 

upon  coaches  which  carried  the  United  States  mail. 
In  1848,  the  Legislature  of  Maryland  passed  an  act  imposing  a  toll  upon  all 

passengers  in  mail-coaches,  and  if  it  were  not  paid,  a  toU  of  one  dollar  for 

each  coach  for  every  time  that  it  passed  over  the  road. 
The  toll  upon  passengers  in  mail-coaches  was  inconsistent  with  the  compact 

made  between  Maryland  and  Congress,  and  therefore  void. 
And  the  toll  per  coach,  of  one  dollar,  is  more  properly  a  commutation  of  tolls 

than  a  penalty,  and  therefore  void  also.^ 

This  case  was  brought  up  from  the  Court  of  Appeals  of 
Maryland,  by  a  writ  of  error  issued  under  the  25th  section  of 
the  Judiciary  Act. 

It  was  originally  a  suit  brought  in  the  County  Court  of 
Alleghany  County,  in  Maryland,  by  Jonathan  Huddleson, 
superintendent  of  that  part  of  the  United  States  Koad  within 
the  limits  of  the  state  of  Maryland,  against  Stockton,  Falls, 
Moore,  and  Achison,  trading  under  the  firm  and  style  of 
Stockton,  Falls  &  Co.,  who  were  the  contractors  for  carrying 
the  mail  across  the  Alleghany  Mountains. 

The  acts  of  Congress  and  of  the  states  through  which  the 
Cumberland  Road  passes,  were  set  forth  in  3  How.,  151,  720. 
A  brief  summary  is  all  that  is  now  required. 

In  18S2,  the  state  of  Maryland  passed  an  act  relative  to  the 
Cumberland  Iload«  proposing  to  collect  certain  tolls  upon  it 
for  the  purpose  of  keeping  it  in  repair.  This  act  contained 
the  following : 

^*  And  provided  further.  That  no  tolls  shall  be  received  or 

I  See  Shrie  B^y  Co.  v.  Pennsylvania,    StokeSy  8  How.,  151 ,  and  Ifeal  v.  OA^ 
21  WalL,  496,  and  note  to  Searight  v.    Id.,  720. 

812 


DECEMBER  TERM,   1861.  •294 


AchiBon  v.  Hnddleson. 


♦collected  for  the  passage  of  any  wagon  or  carriage  laden  with 
the  property  of  the  United  States,  or  any  cannon  or  military 
stores  belonging  to  the  United  States,  or  to  any  of  the  states 
composing  this  Union." 

The  Congress  of  the  United  States,  by  an  act  approved 
July  8d,  1882,  entitled  '^An  act  making  appropriations  for 
certain  internal  improvements  for  the  year  1832,"  gave  the 
assent  of  Congress  to  the  provisions  of  the  aforesaid  act  of 
the  Legislature  of  Maryland,  in  the  words  following,  to  wit: 
"  And  of  an  act  of  the  General  Assembly  of  the  State  of 
Maryland,  entitled  ^  An  act  for  the  preservation  and  repair  of 
that  part  of  the  United  States  road  within  the  limits  of  the 
State  of  Maryland,  passed  the  twenty-third  day  of  January, 
one  thousand  eight  hundred  and  thirty-two ; '  to  which  said 
acts  the  assent  of  the  United  States  is  hereby  given,  to  remain 
in  force  during  the  pleasure  of  Congress." 

It  was  admitted  by  agreement  of  counsel  that  Stockton, 
Falls  &  Co.,  during  the  whole  time  for  which  the  charge  for 
the  transit  of  stages  upon  the  said  United  States  road  was 
made,  were  the  carriers  of  the  United  States  mails,  in  four-horse 
post-coaches,  under  a  contract  with  the  Postmaster-General  of 
the  United  States,  two  articles  of  which  looked  to  the  trans- 
portation of  passengers  with  the  mail. 

On  the  10th  March,  1848,  the  Legislature  of  Maryland 
passed  an  act,  the  first  three  sections  of  which  were  as  fol- 
lows: 

"  Sect.  1.  Be  it  enacted,  by  the  General  Assembly  of  Mary- 
land, that  from  and  after  the  passage  of  this  act  there  shall 
be  demanded  and  received  by  the  toll-collectors  on  that  part 
of  the  United  States  road,  within  the  limits  of  the  State  of 
Maryland,  from  the  owner  or  owners  of  every  passenger  or 
mail  coach  or  stage  passing  the  gates  on  said  road,  the  sum  of 
four  cents  for  every  passenger  carried  in  the  same,  for  every 
space  of  ten  miles  on  said  road,  and  so  in  proportion  for  every 
greater  or  less  distance,  which  shall  be  taken  and  received  in 
lieu  of  the  tolls  now  established  by  law  on  all  coaches  or  stages 
with  four  horses  passing  over  said  road,  and  which  shall  be 
collected,  paid  out,  and  expended  as  other  tolls  on  said  road 
are  collected,  paid  out  and  expended,  under  existing  laws. 

"  Sec.  2.  And  be  [it]  enacted.  That  it  shall  be  the  duty  of 
the  proprietor  or  proprietors,  his,  her,  or  their  agent,  to  fur- 
nish unaer  oath,  on  the  first  Monday  of  every  month,  to  the 
gate-keeper  at  number  one,  a  list,  showing  the  number  of  pas- 
sengers transported  over  said  road  in  their  respective  coaches, 
for  the  month  next  preceding  the  time  when  said  list  is  so 
returned. 
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*^  Sec.  8.  And  be  it  enacted.  That  in  the  event  of  said  pro- 
^oQAi  pi*ietors  *or  agents  failing  or  refusing  to  comply  with 
J  the  provisions  of  the  second  section  of  this  act,  then 
and  in  that  case  it  shall  be  the  duty  of  the  gate-keeper,  at  gate 
number  one,  to  demand  of  and  receive  from,  such  proprietor 
or  proprietors  so  failing,  the  sum  of  one  dollar  for  each  and 
every  stage-coach  passing  over  said  road  its  entire  length.*' 

In  the  agreed  statement  of  facts  in  the  County  Court,  the 
eounsel  further  agreed  as  follows : 

^^  It  is  agreed  that  the  stage-coaches,  for  which  the  sum  of 
one  dollar  each  is  sought  to  be  recovered  in  this  action,  were 
four-horse  stage-coaches,  used  and  employed  by  the  defendants 
in  the  transportation  of  the  United  States  mails,  under  the 
contract  in  that  behalf  before  mentioned,  and  that  the  passen- 
gers for  the  failure  of  the  defendants  to  furnish  the  lists  of 
whom,  under  the  act  of  Legislature  of  Maryland  last  above 
mentioned,  the  said  sum  of  one  dollar  per  stage-coach  is  charged 
and  demanded  in  this  action,  were  passengers  transported  in 
the  said  coaches,  carrying  the  said  United  States  mails  as 
aforesaid. 

^^  It  is  further  admitted,  that  the  number  of  coaches  in  which 
the  said  mails  were  carried,  were  necessary  for  the  said  car- 
riage of  the  said  mails,  and  that  there  was  no  unfairness  nor 
fraud,  on  the  part  of  the  defendants,  in  dividing  the  said 
mails  so  as  to  use  a  greater  number  of  coaches  for  the  carriage 
of  said  mails  than  were  actually  necessary  for  such  purpose. 

^^  It  is  further  admitted,  that  the  defendants  did  carry  pas- 
sengers daily  in  the  said  four-horse  coaches,  and  that  the  said 
defendants  did  not  comply  with  the  provisions  of  the  second 
section  of  the  act  of  the  General  Assembly  of  Maryland 
aforesaid,  passed  on  the  10th  day  of  March,  1843,  as  afore- 
said, by  returning  a  list  on  the  first  Monday  of  every  month, 
or  at  any  other  time,  showing  the  number  of  passengers  thus 
transported  over  the  said  road  in  the  said  coaches.  It  is 
admitted  that  the  said  acts  of  Assembly  of  Maryland  did  not 
increase  the  tolls  above  a  sum  necessary  to  defray  the  expen- 
ses incident  to  the  preservation  and  repair  of  said  road. 

^^  If,  upon  this  statement  of  facts,  the  court  shall  be  of  opin- 
ion that  the  plaintiff  is  entitled  to  recover,  either  upon  the 
present  declaration  or  upon  an  amended  declaration,  for  the 
four  cents  per  passenger  for  every  ten  miles,  the  judgment  to 
be  entered  for  the  plaintiff  for  seven  hundred  and  sixteen 
dollars.  If  the  court  shall  be  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  in  either  case,  then  judgment  to  be 
given  for  the  defendants ;  either  party  will  be  at  liberty  to 
appeal  to  the  Court  of  Appeals,  or  sue  out  a  writ  of  error." 
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Upon  this  statement  of  facts,  the  County  Court  gave 
judgment  for  the  plaintiff,  for  the  amount  mentioned  in  the 
statement. 

*Achison,  who  was  the  representatiye  of  Stockton,  [*296 
Falls  &  Co.,  carried  the  case  to  the  Court  of  Appeals 
of  Maryland,  where  the  judgment  was  affirmed,  and  he  then 
brought  it  up  to  this  court. 

It  was  argued  by  Mr.  Price  and  Mr.  NeUov^  for  the  plain- 
tiff in  error,  and  by  Mr.  Frich  and  Mr.  McKaig^  for  the  defen- 
dant in  error. 

The  counsel  for  the  plaintiff  in  error  contended  that  the 
provisions  of  the  act  of  Assembly  of  Maryland,  of  1848,  were 
in  violation  of  the  compact  between  that  state  and  the  United 
States,  and  referred  to  in  the  cases  in  8  How.,  151,  720. 

The  counsel  for  the  defendant  in  error  insisted,  that  this 
case  is  clearly  distinguishable  from  the  cases  of  Searight  v. 
Stokes  et  al.^  8  How.,  151 ;  and  NeiU  Moore  ^  Oo.  v.  The  State 
of  Ohio,  Id.,  720.  That  the  act  of  Maryland,  of  the  10th 
March,  1848,  is  not  liable  to  the  objections  which  prevailed  in 
the  cases,  in  8  Howard,  referred  to.  That  the  provision  of 
the  act  of  1843,  on  which  this  action  is  founded,  embracing 
all  passengers  in  four-horse  coaches  or  stages,  is  not  in  viola- 
tion of  either  the  letter  or  the  spirit  of  the  compact  between 
the  state  of  Maryland  and  the  United  States,  contained  in 
the  Maryland  act,  passed  January  28d,  1882. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  defendant  in  error,  as  super- 
intendent of  that  part  of  the  National  Road  lying  within  the 
state  of  Maryland,  to  recover  a  sum  of  money  from  the  plain- 
tiff in  error,  as  the  owner  of  stage-coaches  passing  over  that 
road,  and  conveying  passengers  and  the  mails  of  the  United 
States.  The  Court  of  Appeals  for  the  Western  Shore  of  the 
state  of  Maryland  having  rendered  a  final  judgment  in  favor 
of  the  plaintiff,  the  defendant  brought  the  case  here  by  a  writ 
of  error,  under  the  twenty-fifth  section  of  the  Judiciary  Act. 

The  nature  and  extent  of  the  compact  between  the  United 
States  and  the  several  states  of  Ohio,  Virginia,  Maryland, 
and  Pennsylvania,  touching  the  parts  of  the  road  lying  within 
the  limits  of  each  of  those  states,  having  been  much  consid- 
ered by  this  court  in  the  cases  of  Searight  v.  Stokes^  8  How., 
151,  and  Neil  et  al.  v.  The  State  of  Ohio,  Id.,  720,  it  is  only 
necessary  to  state  some  of  the  conclusions  there  arrived  at, 
and  apply  them  to  the  law  of  Maryland  now  in  question. 
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In  the  second  of  those  cases  it  was  decided,  that  the  state 
of  Ohio  could  not  change  the  tolls  fixed  by  its  act,  which 
Congress  assented  to,  so  as  to  vaiy  the  relative  position  and 
privileges  of  mail-coaches,  in  regard  to  tolls,  as  prescribed  by 
that  act. 

*2971  *^^^^  decision  is  equally  applicable  to  the  original 
-■  act  of  Maryland,  to  which  Congress  gave  its  assent ; 
and  the  first  inquiry  is,  whether  the  subsequent  act  of  Mary- 
land, now  in  question,  will  bear  that  test.  The  second  section 
of  the  law  of  Maryland,  to  which  Congress  gave  its  assent, 
imposed,  among  other  tolls,  the  following :  ^^  For  every  chariot, 
coach,  coachee,  stage,  wagon,  phaeton,  chaise,  or  other  carriage, 
with  two  horses  and  four  wheels,  twelve  cents ;  for  either  of 
the  carriages  last  mentioned,  with  four  horses,  eighteen  cents." 
And,  inasmuch  as  coaches  conveying  the  mail  were  not  sub- 
ject to  any  toll,  there  was  by  this  law  a  discrimination  in  favor 
of  mail-coaches,  their  proprietors  bearing  none  of  the  burden 
of  supporting  the  road,  while  the  proprietors  of  other  four- 
horse  coaches  did  bear  a  part  of  their  burden.  On  the  10th 
of  March,  1848,  the  General  Assembly  of  Maryland  passed 
the  act  now  under  consideration,  the  material  provisions  of 
which  are  as  follows : 

^^  An  act  to  amend  the  act  entitled  a  supplement  to  an  act 
entitled  an  act  for  the  preservation  and  repair  of  that  part  of 
the  United  States  road  within  the  limits  of  the  state  of  Mary- 
land. 

^^  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  Mary- 
land, that  from  and  after  the  passage  of  this  act  there  shall  be 
demanded  and  received  by  the  toll-collectors  on  that  part  of 
the  United  States  road,  within  the  limits  of  the  state  of  Mary- 
land, from  the  owner  or  owners  of  every  passenger  or  mail- 
coach  or  stage  passing  the  gates  on  said  road,  the  sum  of  four 
cents  for  every  passenger  carried  in  the  same,  for  every  space 
of  ten  miles  on  said  road,  and  so  in  proportion  for  every 
greater  or  less  distance,  which  shall  be  taken  and  received  in 
lieu  of  the  tolls  now  established  by  law  on  all  coaches  or 
stages  with  four  horses  passing  over  said  road,  and  which 
shall  be  collected,  paid  out,  and  expended,  as  other  tolls  on 
said  road  are  collected,  paid  out  and  expended,  under  existing 
laws. 

^^  Section  2.  And  be  it  enacted.  That  it  shall  be  the  duty  of 
the  proprietor,  or  proprietors,  his,  her,  or  their  agent,  to  fur- 
nish under  oath,  on  the  first  Monday  of  every  month,  to  the 
gate-keeper  at  number  one,  a  list  showing  the  number  of  pas- 
sengers transported  over  said  road  in  their  respective  coaches, 
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for  the  month  next  preceding  the  time  when  said  list  is  so 
returned. 

^^  Sec.  8.  And  be  it  enacted,  That,  in  the  event  of  said  pro- 
prietors or  agents  failing  or  refusing  to  comply  with  the  pro- 
visions of  the  second  section  of  this  act,  then,  and  in  that 
case,  it  shall  be  the  duty  of  the  gate-keeper,  at  gate  number 
one,  to  demand  of,  and  receive  from,  such  proprietor  or  pro- 
prietors so  failing,  the  sum  of  one  dollar  tor  each  and  every 
stage-coach  passing  over  said  road  its  entire  length." 

*  The  discrimination  which,  under  the  original  law,  [*298 
was  made  in  favor  of  the  proprietors  of  mail-coaches 
using  the  road,  is  not  only  destroyed  by  this  law,  but  all  toll 
is  removed  from  the  proprietors  of  other  four-horse  coaches, 
and  a  toll  is  imposed  upon  the  proprietors  of  mail-coaches.  It 
was  held  in  both  the  former  decisions,  that  the  stipulation  in 
the  compact,  that  the  United  States  should  not  thereafter  be 
subject  to  any  expense  to  maintain  the  road,  was  inconsistent 
with  the  imposition  of  a  tax  upon  the  contractors  for  carrying 
the  mail  in  four-horse  coaches,  because  the  United  States, 
requiring  the  mail  to  be  so  carried,  would  thus  indirectly  be 
made,  through  the  enhancement  of  the  price  for  this  service, 
to  bear  a  part  of  that  burden.  The  effect  of  this  law  of 
Maryland  is,  therefore,  to  impose  upon  the  United  States, 
through  the  contractors  for  carrying  the  mail  in  four-horse 
coaches,  a  tax  for  the  support  of  the  road.  It  is  argued  that 
it  is  a  tax  upon  the  passengers,  and  not  within  the  former 
decisions.  But  we  do  not  so  consider  it.  It  is  true,  if  he 
were  to  carry  no  passengers,  and  make  the  required  returns  of 
that  fact,  the  proprietor  would  not  be  liable  under  this  law  to 
pay  any  toll.  But  the  regulations  of  the  Post-Office  Depart- 
ment require  him  to  take  passengers  for  the  security  oi  the 
mail.  If  he  carry  the  mail,  he  must  also  be  a  carrier  of  pas- 
sengera ;  and  this  law  would  not  have  imposed  a  toll  dependent 
upon  the  carriage  of  passengers  in  mail-coaches,  unless  it  con- 
sidered they  would  be  carried.  The  real  effect  and  meaning 
of  the  law  is,  therefore,  to  impose  a  tax  on  the  proprietor  of  a 
four-horse  coach  which  carries  the  mail,  making  the  amount  of 
that  tax  depend  on  the  number  of  passengers  carried.  Now, 
the  objection  is  not  to  the  amount,  but  to  the  existence  of  the 
tax.  Not  having  the  power  to  impose  any  tax,  it  is  no  answer 
to  say,  its  amount  is  regulated  by  the  number  of  passengers. 

This  action  is  brought  under  the  third  section  of  the  act  to 
recover  from  the  proprietor  of  mail-coaches  the  sum  of  one 
dollar  for  every  mail  stage-coach  passing  over  the  road.  It  is 
contended  this  is  not  a  toll,  but  a  penalty,  for  not  complying 
with  the  directions  contained  in  the  second  section  of  the  act, 
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to  make  returns.  We  think  it  more  properly  a  commutation 
as  to  amount,  for  the  tolls  payable  under  the  first  section. 
It  fixes  their  amount  by  operation  of  law,  and  without  regard 
to  the  number  of  passengers  carried ;  and  is  certainly  suDJect 
to  difficulties  quite  as  great  as  would  attend  a  demand  for  the 
tolls,  under  the  first  section. 

Our  opinion  is,  that,  by  reason  of  the  compact  between  the 
United  States  and  the  state  of  Maryland,  the  tolls  sued  for 
could  not  be  legally  demanded,  and  that  the  decision  of  the 
Court  of  Appeals  was  erroneous  and  must  be  reversed. 

•299]  •Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  of  the  Western  Shore  of 
the  State  of  Marylaud,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Court  of  Appeals  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Court  of  Appeals,  in  order  that  such  further  proceed- 
ings may  be  had  therein,  in  conformity  to  the  opinion  of  this 
court,  as  to  law  and  justice  may  appertain. 


<•■■  t 


Aabon  B.  Coolet,  Plaintiff  is  Ebbob,  v.  Thb  Boabd 
OF  Wardens  of  the  Port  of  Philadblphia,  to  the 
USE  OF  THE  Society  fob  the  Relief  of  distressed 
Pilots,  theib  Widows  and  Children,  Defendants. 

Same  v.  Same. 

A  law  of  the  state  of  Pennsylvania,  that  a  vessel  which  neglects  or  refoses  to 
take  a  pUot  shall  forfeit  and  pay  to  the  master  warden  of  the  pUots,  for  the 
nse  of  the  Society  for  the  relief  of  Distressed  and  Decayed  Pilots,  their 
widows  and  children,  one  half  the  regolar  amount  of  pilotage,  is  an  appro- 
priate part  of  a  seneral  system  of  regulations  on  the  subject  of  pilotage,  and 
cannot  be  considered  as  a  covert  attempt  to  legislate  upon  another  subject, 
under  the  appearance  of  legislating  on  this  one. 

Nor  can  the  frgflmptinii  nf  AniAri<>AT^  vessels  engaged  in  the  Pennsylvania 
eoal-trade  from  the  necessitv  of  paying  half  pilotage,  be  declared  to  be  other 
than  a  lair  exercise  of  legislative  discretion,  acting  upon  the  subject  of  the 
regulation  of  the  pilotage  of  the  port  of  Philadelphia. 

The  law  of  Pennsylvania  is,  therefore,  not  inconsistent  with  the  second  and 
third  clauses  of  the  tenth  section  of  the  first  article  of  the  Constitution  of 
the  United  States.  Imposts,  and  duties  on  imports,  exports,  and  tonnage, 
were  understood,  when  the  Constitution  was  formed,  to  mean  totally  distinct 
things-trom  fees  of  pilotage. 

Kor  Is  the  Iawi«pugnant  to  the  first  danse  of  the  eighth  section  of  the  fizvt 
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aitide  of  the  Constitntion,  became^  as  the  charge  is  not  a  daty,  bnport,  or 
wuAaey  there  Is  no  necessity  for  its  being  uniform  throughout  the  United 
Stotes. 

Neither  is  the  law  repugnant  to  the  fifth  clause  of  the  ninth  section  of  the  first 
article  of  the  Constitution;  because  it  neither  gives  a  preference  of  one  port 
over  another,  nor  does  it  require  a  vessel  to  pay  duties. 

Upon  this  point,  the  act  of  Congress,  passed  in  1780,  (1  Stat,  at  L.,  54,)  reoog- 
Ti^TiTip  tii<'^^lot-law8  of  thgjatates,  is  entitled  to  great  weight,^jM  showing 
that  theselaws  neitner levied  duties  nor  gave  a  preference  of  one  port  over 
another. 

Moreover,  the  law  Is  not  inconsistent  with  the  third  clause  of  the  eighth  section 
of  the  first  article  of  the  Constitution. 

It  is  true  that  the  power  to  regulate  commerce  indudes  the  r^^lation  of  navi- 
gatlQP,  and  that  pilot-laws  are  regulations  oT  navigation,  and,  therefore,  of  \ 
commerce,  within  the  grant  to  Conffress  of  the  commercial  power. 

But  the  mere  grant  of  the  conunercial  power  to  Congress,  doeajKiLlorfoid  the 
States  f  rorapassing  laws  to  regulate  pilotage.  The  power  to  t^SSSCSTgotd." 
merc6~TncTuaes  various  subjects',  lipoiT  some  of  which  there  should  be  a 
uniform  rule,  and  upon  *others  different  rules  in  different  localities.  r««QQ 
The  power  is  exclusive  in  Congress  in  the  former,  but  not  so  in  the  i^^^ 
latter  dass.^ 

Although  Congress  may  legislate  upon  the  subject  of  pilotage  throughout  the 
United  States,  yet  they  have  manifested  an  intention  not  to  overrule  the 
state  lawStexcept  in  one  instance.  The  law  of  Tennsylvanlft,' not- being 
overitiled,  iS'not  repugnant  to  the  Constitution  of  the  United  States.^  '^ 

Thbse  two  cases  were  brought  up  from  the  Supreme  Court 
of  Pennsylvania,  by  writs  of  error,  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act. 

They  both  depended  upon  the  same  principle,  were  argued 
and  decided  together,  and  will  be  treated  as  one.  The  only 
difference  between  them  was,  that  the  pilotage  was  demanded 
from  two  different  vessels,  the  Undine  and  the  Consul.  Cooley 
was  the  consignee  of  both  vessels. 

The  twenty-ninth  section  of  the  act  passed  by  the  Legisla- 
ture of  Pennsylvania  on  the  2d  of  March,  1808,  is  set  forth  at 
length  in  the  opinion  of  the  court  and  needUbt  be  repeated. 

>  Appusd.     OUman  v.  PhUadel'  12  Id.,  006, 701:  s.  c.  1  Morr.  Tr.,  465, 

phUkf  8  Wall.,  727.   Followed.    CM-  408;  Pa4sket  Co.  v.  CatietMura,  1ft 

eago  Se.  B.  B,  Co.   v.    FuUery  17  OttOjbOS;  Turner y. Marylan±li Id. ^ 

WaH,  609.     CiTBD.     Henderson  v.  50:  Pana  v.  Botoler,  Id.,  702;  fliise  v. 

Mayor,  de.  qf  New  Foric,  2  Otto,  272.  OUner,  15  Fed.  Rep.,  286;  s.  c.  11 

<  Followed.     Steamship   Co.    v.  Biss.,   554;    The  Olenearne,  7  Fed. 

JoliffSy  2  Wall.,  408.    Not  in  point.  Rep..  007;  The  Clymere,  0  Id.,  100; 

Conway  v.  Taylor,  1  Black,  085.    See  ITe^o  v.  Duftn,  18  Fla.,  728;  Wiggins 

also  CrandaU  v.  Stale  qf  Nevada,  0  Ferry  Co,  v.  East  St  Louis,  102  111., 

Wall.,  42;  Hinson  v.  LoU,  8  Id.,  152;  574;  Tinken  v.  StiUwagon,  1  City  Ct. 

State  Tonnage  Tax  Cases,  12  Id.,  210;  (N.  Y.)  Rep.,  888;  Virden^s  AppeaL 

Ex  parte  McNeil,  18  Id.,  242;  State  18  Phil.  (Pa.).  152;  Com.  ex  reL  Seed 

Freight  Tax  Cast,  15  Id.,  280;  Osborne  v.  The  Sheriff,  Id.,  447. 
V.  Mobile,  10  Id.,  482;  The  Lottawana,       The  sUtute  referred  to  (Act  of  Mch. 

21  Id.,  ^:  Packet  Co.  v.  Keokuk,  5  2, 1803)  does  not  make  it  obligatory  on 

Otto,  88;  Pound  v.  Turck,  Id.,  408;  a  vessel  to  take  a  pilot;  she  may  take 

HaU  V.  DeCuir,  Id.,  488, 407, 400, 510;  a  pilot  or  pay  half  pilotase,  at  the 

Ex  parte  Siebold,  10  Id.,  885;  Wilson  option  of  the  master.    SmUh  v.  The 

T.  McNamee,  12  Id.,  575;  8.  c.  1  Morr.  Creole,  2  Wall.  Jr.,  485. 
Tr.y  574;  County  qf  Mobile  v.  KhnbaU, 
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The  board  of  wardens  brought  an  action  of  debt  before 
Alderman  Smith,  against  Cooley  for  half-pilotage,  due  by  a 
vessel  which  sailed  from  Philadelphia  without  a  pilot,  when 
one  might  have  been  had.  The  magistrate  gave  judgment  for 
the  plaintiffs,  and  the  defendant  appealed  to  the  Court  of 
Common  Pleas. 

In  that  court,  a  declaration  in  debt  was  filed  by  the  plaintiff 
below.  In  the  case  of  the  Undine,  the  defendant  demurred, 
and  upon  the  demurrer,  judgment  was  given  for  the  plaintiff. 

In  the  case  of  the  Consul,  the  defendant  put  in  two  pleas. 

1.  That  the  Consul  was  engaged  in  the  coasting  trade,  sail- 
ing under  a  coasting  license  from  the  United  States. 

2.  That  the  said  schooner  was  bound  from  the  port  of 
Philadelphia,  in  the  state  of  Pennsylvania,  to  the  port  of  New 
York,  in  the  state  of  New  York. 

To  both  of  which  pleas  there  was  a  demurrer  and  a  joinder 
in  demurrer,  and  a  judgment  for  the  plaintiff. 

The  case  was  then  carried  to  the  Supreme  Court  of  Penn- 
sylvania, which,  in  January,  1860,  passed  the  following 
judgment : 

That  ^^  the  judgment  of  the  Court  of  Common  Pleas  for  the 
city  and  county  of  Philadelphia  be  affirmed,  because  this 
court  is  of  opinion  that  the  twenty-ninth  section  of  the  act  of 
the  state  of  Pennsylvania,  of  the  29th  of  March,  A.  D.  1808, 
entitled  An  act  to  establish  a  Board  of  Wardens  for  the  port 
of  Philadelphia,  and  for  the  regulation  of  pilots  and  pilotages, 
and  for  other  purposes  therein  mentioned^  is  not  in  any  of  its 
provisions  involved  in  this  cause,  at  variance  with  any  of  the 
provisions  of  the  Constitution  or  laws  of  the  United  States, 
but  is  a  constitutional  and  legal  enactment.'* 

Cooley  then  brought  the  case  up  to  this  oourt. 

*801J      *It  was  argued  by  Mr.  Morris  and  Mr.  T^son^  for  the 
plaintiff  in  error,  and  by  Mr.  OampbeU  and  Mr.  Dallas^ 
for  the  defendant. 

For  the  plaintiff  in  error,  it  was  contended  that  the  Jaw. of 
^-PenDBjfivauia  wasHinconstitutional  and  void,  because: 

1.  It  is  repugnant  to  the  first  and  third  clauses,  eighth  seo- 
tion,  first  article  of  the  Constitution  of  the  United  States. 

The  first  clause  declares  that  all  duties,  imposts  and  excises, 
shall  be  uniform  throughout  the  United  States ;  and  the  third, 
that  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States. 

Upon  the  first  clause  we  argue,  that  the  constitutional  uni- 
formity enjoined  in  respect  to  duties  and  imposts,  is  as  real 
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and  obligatory  on  the  states  in  the  absence  of  all  legislation  by 
Congress,  as  if  the  uniformity  had  been  made  by  the  legisla- 
tion of  Congress.  The  twenty-ninth  section  of  the  act  of 
Pennsylvania,  of  29th  March,  1808,  in  question,  and  the 
second  section  of  the  act  of  June  11th,  1882,  overthrow  every- 
thing like  uniformity. 

No  penalties,  then,  imposed  by  either  of  these  acts  can  be 
binding. 

Upon  the  third  clause  we  argue,  that  the  power  to  regulate 
commerce  is  exclusive  in  Congress. 

2.  It  is  repugnant  to  the  second  clause  of  the  tenth  section 
first  article  of  the  Constitution  of  the  United  States,  to  wit  :— 
^*No  state  shall,  without  the  consent  of  Congress,  lay  any 
imposts,  Qi*  duties,  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,  and  the 
net  produce  of  all  duties  and  imposts  laid  by  any  state  on 
imports  and  exports  shall  be  for  the  use  of  the  treasury  of  the 
United  States."  And  to  the  subsequent  branch  of  the  same 
clause,  which  declares,  ^^  No  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  on  tonnage." 

The  present  case  resembles  Broum  v.  The  State  of  Mary- 
land^  12  Wheat.,  419.     There  the  tax  was  exacted  for  the 
privilege  of  selling.     Here  for  the  privilege  of  introducing  or ' 
sending  away. 

The  defendant  in  this  case  is  the  consignee,  the  merchant. 
This  is,  in  reality,  a  tax  upon  imports.  Judge  Grier,  Narris  v. 
The  City  of  Boston^  7  How.,  458,  459.  It  is  a  tax  upon  those 
engaged  in  the  business  of  importation,  arising  out  of  their 
position  as  importers. 

It  is  a  tax  for  a  particular  purpose,  the  support  of  a  hospi- 
tal for  decayed  pilots.  If  the  state  can  appropriate  the  funds 
to  this  purpose,  she  can  appropriate  them  to  any  other, — a 
general  hospital  for  mariners,  or  an  alms-house  for  indigent 
loreigners. 

If  the  right  be  once  admitted,  and  she  choose,  she  can  make 
*the  tax  so  high  as  to  exclude  commerce  altogether.  r«oAQ 
She  can  exclude  all  vessels  not  engaged  in  particular  ^ 
trades. 

If  this  is  a  tax  or  duty,  which  we  think  is  clearly  shown,  it 
is  a  tax  or  duty  on  tonnage,  and,  therefore,  contrary  to  the 
second  clause,  tenth  section,  first  article  of  the  Constitution  of 
the  United  States:  ^^ No  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  on  tonnage." 

This  is  a  auty  on  a  tonnage  of  seventy-five  tons  or  more, 
and  increases  with  the  increased  draught  of  water.     The  same 
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ttolirer  might  increase  the  duty  or  tax,  varying  it  with  the 
mcrfeased  tonnage. 

It  may  be  said  that  Congress  has  consented,  by  the  act  of 
7th  August,  1789,  section  4, — 

"That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and 
ports  of  the  United  States,  shall  continue  to  be  regulated  in 
DbnfOi^mity  with  the  existing  laws  of  the  state,  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  states 
lliay  respectively  hereafter  enact  for  the  purpose,  until  further 
legislative  provision  shall  be  made  by  Congrese.*'  The  act  of 
Oohgress  2d  March,  1887,  5  Stat,  at  L.,  168,  is  a  repeal  of  the 
part  of  the  act  of  1803  now  in  question. 

But  this  act  of  Pennsylvania  which  we  object  to,  is  not  an 
Mi  to  regulate  pilots.  It  is  an  act  to  raise  a  fund  Ibr  the  sup- 
port of  decayed  pilots. 

We  answer  further :  Congress  may  adopt  state  legislation 
when  within  constitutional  limits,  no  doubt ;  yet  it  cannot  be, 
that  by  general  legislation  of  this  kind,  they  can  prospectively 
confer  upon  the  states  powers  not  given  by  the  Constitution, 
or  enable  individual  states  to  legislate  on  subjects  clearly 
within  the  powers  of  Congress,  and  to  support  that  legisla- 
tion even  against  subsequent  acts  of  Congress  upon  the  same 
subject. 

The  Chief  Justice,  in  speaking  of  this  act  in  the  license 
cases,  6  How.,  p.  680,  says : 

•*  Undoubtedly  Congress  had  the  power,  by  assenting  to  the 
State  laws  then  in  force,  to  make  them  its  own,  and  thus  make 
the  previous  regulations  of  the  states  the  regulations  of  the 
General  Government.  But  it  is  equally  clear,  that  as  to  all 
future  laws  by  the  states,  if  the  Constitution  deprives  them  of 
the  power  of  making  any  regulations  on  the  subject,  an  act  of 
Congress  could  not  restore  it ;  for  it  will  hardly  be  contended 
th&t  an  act  of  Congress  can  alter  the  Constitution,  and  confer 
upon  a  state  a  power  which  the  Constitution  declares  it  shall 
tiot  possess.'* 

All  that  has  been  said  applies  equally  to  the  case  of  the 
Consul.     In  addition  to  which  we  set  up  by  plea, — 

1.  The  coasting  license. 

*d031       ^*  ^^^^  ^^^  ^^  bound  from  one  port  in  the  United 
J  States,  to  another  port  in  the  United  States. 
Let  it  be  granted  that  the  power  to  regulate  commerce  is 
hot  so  exclusive  as  to  prevent  state  legislation,  in  the  absence 
of  legislation  by  Congress. 

Yet  Congress  having  legislated,  so  far  as  regards  coasting 
vessels,  by  the  act  of  18th  Feb.,  1798,  §  4,  the  Pennsylvania 
act  of  29th  March,  1803,  §  29,  which  is  in  conflict  therewith,  is 
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unconstitutional  and  void,  so  far  as  it  relates  to  coasting  ves- 
sels.   4  Smith's  L.,  76 ;  1  Stat,  at  L.,  805. 

To  make  out  these  propositions,  we  argue, 
f^  First,  That  pilot-laws  are  regulations  of  commerce,  within 
the  meaning  of  the  Constitution  of  the  United  States. 

Second,  That  the  act  of  Pennsylvania  is  no  exception  to 
the  general  rule. 

'Thircti  That  the  act  of  Congress,  18th  Feb.,  1798,  §  4,  has 
regulated  the  navigation  of  coasting  vessels,  and  limited  the 
exactions  to  which  vessels  so  employed  can  be  subjected. 

1.  Regulations  of  navigation  are  regulations  of  commerce 
and  within  the  jurisdiction  of  Congress. 

"Commerce  is  intercourse.  The  power  to  regulate  com- 
merce extends  to  the  regulation  of  navigation."  Per  Chief 
Justice  Marshall,  Gibbons  v.  Ogden^  9  Wheat.,  189 ;  see  Id., 
191, 192,  198. 

Again, — Mr.  Justice  Johnson,  Id.,  229,  says,  "  When  speak- 
ing of  the  power  of  Congress  over  navigation,  I  do  not  regard 
it  as  a  power  incidental  to  that  of  regulating  commerce ;  I 
consider  it  as  the  thing  itself ;  inseparable  &om  it,  as  vital 
motion  is  from  vital  existence." 

This  power  comprehends  navigation  within  the  limits  of 
every  State  in  the  Union.  Id.,  107.  Norris  v.  The  City  of 
Boston^  and  Smith  v.  Turner^  7  How.,  414,  416,  462. 

Pilotage  laws  are  regulations  of  navigation.  They  prescribe 
the  terms  of  commercial  or  maritime  intercourse.  They  take 
possession  of  the  vessel  as  she  appears  upon  the  coast,  or  as 
soon  as  she  leaves  the  wharf. 

Clearly  stated  by  Chief  Justice  Taney,  License  Cases,  5  How., 
680.  By  Judge  Rodgers,  Flanigan  v.  The  Insurance  Co,^  7 
Barr.,  811. 

Congress  has  exercised  the  jurisdiction,  and  it  has  never 
been  questioned.  Act  of  Congress,  7th  August,  1789,  §  4, 
adopting  the  state  laws  then  in  force.  1  Stat,  at  L.,  63.  Act 
of  Congress,  2d  March,  1887,  c.  22,  §  1,  authorizing  a  naviga- 
tor of  waters,  bounding  two  or  more  states,  to  employ  a  pilot 
duly  authorized  by  either ;  any  law  or  usage  of  the  contrary 
notwithstanding.     6  Stat,  at  L.,  168. 

*2.  The  act  of  Pennsylvania,  29th  March,  1808,  (in 
question),  is  no  exception  to  the  general  rule,  but  is  a 
clear  regulation  of  commerce. 

It  cannot  be  considered  as  an  act  to  regulate  the  port  police. 
The  very  terms  of  the  act  forbid  it  being  so  considered. 

The  act  is  confined  to  vessels  arriving  from,  or  bound  to 
foreign  ports  or  places,  and  to  vessels  of  seventy-five  tons  and 
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upwards,  sailing  from,  or  bound  to  ports  not  within  the  river 
Delaware.    Its  principal  force  is  expended  without  the  port. 

Suppose  the  obligation  to  take  a  pilot  to  be  a  regulation  of 
port  police. 

This  act  cannot  be  so  considered,  because  it  does  not  insist 
on  the  pilot  being  employed,  but  suffers  the  parties  to  com- 
pound by  paying  a  certain  sum  for  the  support  of  an  institu- 
tion which  may,  or  may  not  be  a  good  one.  Its  operation  is 
that  of  a  scheme  to  raise  revenue  for  a  particular  purpose. 
The  character  of  a  police  regulation  is  assumed  and  fallacious. 

By  the  act  11th  June,  1832,  Pamph.  Laws,  p.  620,  vessels 
engaged  in  the  Pennsylvania  coal  trade  are  exempt  from  half 
pilotage.    An  invidious  distinction  in  favor  of  a  particular _  y.J^ 
branch  of  commerce,  which  shows  the  character  of  the  whole 
legislation. 

8.  Congress  has  legislated  upon  the  subject  by  the  act  18th 
Feb.,  1798,  §  4 ;  1  Stat,  at  L.,  805.  The  state  law  is  at  vari- 
ance with  this  act,  and  must  give  way. 

This  section  makes  it  the  duty  of  collectors  in  their  dis- 
tricts, on  application  made  and  the  fulfilment  of  certain  con- 
ditions, (the  duty  of  six  cents  per  ton  being  first  paid),  to 
grant  a  license  for  carrying  on  the  coasting  trade. 

This  act  of  Congress  was  passed  by  virtue  of  the  power  to 
regulate  commerce,  and  declares  the  terms  upon  which  vessels 
shall  be  entitled  to  a  coasting  license. 

The  license  gives  a  right  to  trade,  and  does  not  merely  con- 
fer the  American  character. 

"  The  enrolment  of  vessels  designed  for  the  coasting  trade, 
corresponds  precisely  with  the  registration  of  vessels  designed 
for  the  foreign  trade,  and  requires  every  circumstance  which 
can  constitute  the  American  character.  The  license  can  be 
granted  only  to  vessels  already  enrolled,  if  they  be  of  the 
burden  of  twenty  tons  and  upwards,  and  requires  no  circum- 
stances essential  to  the  American  character.  ^^  The  object  of 
the  license,  then,  cannot  be  to  ascertain  the  character  of  the 
vessel,  but  to  do  what  it  professes  to  do ;— that  is,  to  give  per- 
mission to  a  vessel,  already  proved  by  her  enrolment  to  be 
American,  to  carry  on  the  coasting  trade.'*  O-ibbons  v.  Ogder^ 
9. Wheat.,  214. 

*3051       *The  license  to  carry  on  the  coasting  trade,  gpranted 
-J  under  this  act,  transfers  to  the  licensed  vessel  all  the 
right  which  the  government  can  transfer,  and  limits  the  impo-  . 
sitions  with  which  such  a  trade  may  be  burdened.     Gibbons  v. 
Ogden,  9  Wheat.,  210,  211,  212,  213,  214,  &c. 

This  is  the  main  point  ruled  in   Gibbons  v.  Ogden^  and  is 
unshaken,  and  of  immense  importance.     The  question  arose 
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on  an  act  of  the  state  of  New  York,  giving  to  the  heirs  of  Ful- 
ton, and  those  having  license  from  them,  the  exclusive  right 
to  navigate  the  waters  of  New  York  by  steam  for  a  period  of 
ten  years. 

The  owners  of  two  steamboats  plying  between  New  Jersey 
and  New  York,  having  a  coasting  license  from  the  United 
States,  contested  the  validity  of  the  state  act,  and  insisted 
upon  their  rights  under  their  coasting  license. 

Decree  in  Ghibbons  v.  Ogden, 

^^This  court  is  of  opinion  that  the  several  licenses  tothe 
steamboats,  the  Stondinger  and  the  Bellona,  to  carry  on  the 
coasting  trade,  which  are  set  up  by  the  appellant,  Thomas 
Gibbons,  in  his  answer  to  the  bill  of  the  respondent,  Aaron 
Ogden,  filed  in  the  Court  of  Chancery  in  the  state  of  New 
York,  which  were  granted  under  an  act  of  Congress,  passed  in 
pursuance  of  the  Constitution  of  the  United  States,  gave  full 
authority  to  those  vessels  to  navigate  the  waters  of  the  United 
States  by  steam  or  otherwise,  for  the  purpose  of  carrying  on 
the  coasting  trade,  any  law  of  the  state  of  New  York  to  the 
contrary  notwithstanding ;  and  that  so  much  of  the  several 
laws  of  the  state  of  New  York,  as  prohibit  vessels  licensed 
according  to  the  laws  of  the  United  States,  from  navigating 
the  waters  of  the  state  of  New  York,  by  means  of  fire  or 
steam,  is  repugnant  to  the  said  Constitution,  and  void." 

In  our  case,  instead  of  purchasing  a  license  from  the  heirs 
of  Fulton,  we  are  required  to  purchase  a  right  of  navigation 
by  paying  a  tax  to  the  state,  or,  what  is  the  same  thing,  to  an 
institution  created  by  the  state. 

The  decision  in  GHhhon»  v.  Ogden^  has  never  been  in  the 
least  degree  questioned  or  shaken.  Inferences,  drawn  from 
some  expressions  of  the  court  in  that  case,  which  were  sup- 
posed to  imply  that  the  states  could  not  legislate  on  matters 
affecting  commerce,  even  in  the  absence  of  any  exercise  of 
their  powers  by  Congress,  are  disavowed  by  perhaps  a  major- 
ity of  the  judges  in  the  License  cases  in  5  Howard.  But  the 
principle  of  the  decision  in  GHbbons  y.  Ogden^  upon  which  we 
rely,  was  not  in  the  smallest  degree  impeached.  On  the  con- 
trary, it  is  expressly  *adopted.  Any  other  rule  would  r#QAg 
be  fatal  to  the  peace  of  the  country.  '- 

The  29th  section  of  the  act  of  the  29th  March,  1808,  is 
repugnant  to  the  5th  clause  of  the  9th  section  of  the  1st  arti- 
cle of  the  Constitution  of  the  United  States,  to  wit :  *^  No  pre- 
ference shall  be  given,  by  any  regulation  of  commerce  or 
revenue,  to  the  ports  of  one  state  over  those  of  another ;  nor 
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shall  vessels  to  or  from  one  state,  be  obliged  to  enter,  dear,  or 
pay  duties  in  another.'* 

The  Consul  was  bound  from  the  port  of  Philadelphia  to  the 
port  of  New  York ;  and  under  this  act  was  required  to  pay 
the  duty,  tax,  or  toll  in  dispute. 

A  preference  is  given  to  the  ports  of  Delaware,  and  to  such 
ports  of  New  Jersey  as  are  within  the  river  Delaware. 

The  counsel  for  the  defendants  in  error  contended  that  the 
law  of  Pennsylvania  was  not  in  violation  of  any  provision  o£ 
the  Constitution. 

I.  Not  of  the  third  clause,  8th  section,  art.  1.  (To  regulate 
commerce,  &c.) 

Because, — 1st.  The  act  in  question  is  no  regulation  of  com- 
merce. It  was  passed  in  the  exercise  of  a  power  of  the  state 
not  granted  or  surrendered,  to  control  the  ports  and  harbors 
by  which  her  commerce  enters,  and  to  protect  the  property 
and  lives  of  those  engaged  in  it.  6Hbbons  v.  Ogden^  9  Wheat., 
208.  It  is  local  in  character  and  object,  an  essential  exercise 
of  one  branch  of  the  police  power  of  the  state,  to  aid,  and  not 
to  regulate  commerce.  City  of  New  York  v.  Milriy  11  Pet., 
182 ;  IPasBenger  Cases^  7  How.,  402.  2d.  Even  if  it  be  a  regula- 
tion of  commerce,  the  power  of  Congress  is  not  exclusive. 
No  conflicting  legislation  by  Congress  exists,  and  the  state 
law  is  therefor  valid.    Ideense  Cases^  6  How.,  604. 

II.  Nor  to  the  first  clause,  8th  section,  art.  1.  (All  duties, 
imposts,  and  excises,  shall  be  uniform,  throughout  the  United 
States.) 

Because, — 1st.  This  clause  has  reference  to  an  exercise  of 
power  by  Congress.  The  subject  of  pilotage  is  incapable  of 
uniformity  throughout  all  the  states,  and  could  not  have  been 
intended  to  be  included  in  it.  Passenger  Oases^  7  How.,  402 ; 
2d.  The  sum  demanded  is  not  a  duty,  impost,  or  excise,  in 
terms  or  in  design.  Brown  v.  State  of  Maryland^  12  Wheat., 
419 ;  License  Oases^  5  How.,  504.  It  is  a  compensation  to  the 
pilot  for  time,  watchfulness,  labor,  and  risk  in  seeking  for  the 
vessel  and  offering  his  services.  Commonwealth  v.  Ricketsony 
6  Met.  (Mass.),  417,  (Shaw,  C.  J.)  8d.  Nor  is  there  any 
such  constitutional  obligation  upon  the  states,  in  the  absence 
of  legislation  by  Congress,  to  legislate  uniformly  as  to  duties, 
imposts,  or  excises,  (as  is  submitted  by  brief  of  plaintiff  in 
error.) 

*3071       *'^^*  ^^^  ^  ^^^  ^^  ^^^  ^^^  second  clause  of  the 
-■  10th  section,  art.  1.     (No  state  shall,  without  the  con* 

sent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 

exports,  &c.,  or  of  tonnage.) 

If  the  law  in  question  does  ret^ulate  ccmmeroe  at  all,  it  is 
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contended,  that  it  does  so  by  the  means  speoified  in  theoe 
clauses.     But  they  do  not  affect  it, — 

Because,  —  1st.  The  sum  demanded  is  neither  a  duty  or 
impost  on  imports  or  exports  (already  referred  to),  nor  a  duty 
of  tonnage.  Nor  does  Broton  v.  27^  State  of  Maryland^  12 
Wheat.,  419,  apply  to  the  case,  for  it  was  decided  upon  the 
ground  that  a  duty  upon  imports  was  laid  without  the  consent 
of  Congress.  Here  there  is  no  duty  (as  already  contended) 
nor  impost  charged,  and  Congress  has  consented,  by  act  of 
1789  (next  referred  to),  and  of  act  of  1887.  Nor  is  it 
material  that  the  defendant  is  the  consignee;  if  the  power 
exist  to  require  payment  of  the  sum  demanded,  the  per- 
son by  whom  it  is  to  be  paid,  whether  captain,  mate, 
owner  or  consignee,  is  immaterial.  It  is  no  more  or  no  less  ft 
duty  upon  imports  or  tax  of  tonnage  (if  it  be  either),  whether 
paid  by  or  chargeable  upon  either. — 2d.  If  it  be  either,  or 
both,  Congress  has  consented  to  its  being  laid.     Act  of  Cpn- 

fress,  7th  Aug.,  1789,  1  Stat,  at  L.,  68 ;  Id,  2d  March,  1887, 
Stat,  at  L.,  168. 

Congress  may, — 1st.  Adopt  State  legislation.  Qibbons  v.  ^ 
Ogden^  9  Wheat.,  207 ;  Passenger  Cases,  7  How.,  402 ;  License 
Cases,  6  How.,  680,— »2d.  Where  the  authority  is  given  by  the 
Constitution,  consent  to  the  exercise  of  state  power.  The 
extract  from  the  opinion  of  the  Chief  Justice  is  misapplied ; 
it  was  addressed  to  the  question  of  the  exclusive  power  of 
Congress  to  regulate  commerce,  and  not  to  the  authority  given 
by  the  Constitution  to  consent  to  the  laying  of  imposts  or 
duties  on  imports  or  exports  or  on  tonnage  by  the  states. 
Such  consent  may. either  be  by  adoption  of  fticifttinp^  or  fey  the 
granT^oF  aut^rity  .to.jnaka.Juturd.JjUlfa>  —  8d.  If  the  sum -^ 
demanded  be  a  duty  on  imports  or  on  tonnage,  the  act  in 
question  does  not  transcend  the  consent  given,  and  is  properly 
part  of  a  system  for  the  regulation  of  pilots. 

A  reference  to  the  European  codes,  as  well  as  legifllation  by 
the  states,  will  show  this. 

I.  European.  —  1st.  Hanseatic  Ordinances  (about  A.  D* 
1467),  ch.  26.  Captain  to  take  pilot  under  penalty  Q*"  amencU '') 
of  one  mark  of  gold.  (II.  486). — 2d.  Maritime  Law  of  Swe- 
den (about  A.  D.  1600).  Captain  to  take  a  pilot,  and  if  ha 
neglects  to  do  so,  shall  pay  one  hundred  and  fifty  thalers,  one 
third  to  the  informer,  one  third  to  the  sufferer  (^plaignans  ") 
or  pilot  offering,  and  one  third  to  the  poor  mariners.  (Cap. 
7,  III.  172).  — 3d.  Maritime  Law  of  Du  Pays  Bas.  Captain 
to  take  pilot,  under  *penalty  of  fifty  reals,  and  be  respon*  r«oAo 
sible  for  any  loss  to  the  vessel.  (Cap.  24,  tit.  9,  IV.  ^ 
88).  —  4th.   Maritime   Law  of   France.      Ordinances   Louis 
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XIV.  (a.  d.  1681),  ch.  26.  If  the  mariners  refuse  a  pilot,  they 
shall  suffer  corporal  punishment,  and  the  one  who  tenders 
himself  must  be  employed.  And  provides  also  for  the  exami- 
nation of  pilots  by  competent  persons  (IV.,  895).  Moreover, 
they  who  are  engaged  in  navigating  royal  vessels  into  ports 
or  rivers  have  not  the  option  of  taking  or  refusing  a  pilot ;  in 
the  same  case  merchant  vessels  are  required  to  take  pile  ts, 
under  the  penalty  of  fifty  livres,  to  be  applied  to  the  Marine 
Hospital,  and  the  repairing  of  any  damage  from  stranding. 
(Art.  5,- tit.  1,  livre  II.,  ordinance  of  April,  1689.  See  Reper- 
toire de  Jurisprudence,  tome  9,  p.  286).  —  5th.  England  (a. 
D.  1716),  8  Geo.  I.  ch.  18.  A  penalty  of  je20  if  piloted  by 
any  but  a  licensed  pilot,  to  be  received  for  the  use  of  super- 
annuated pilots,  or  the  widows  of  pilots. 

The  obligation  on  the  captain  to  take  a  pilot  or  to  be  respon- 
sible for  the  damage,  and  punishment  of  pilots  for  negligence, 
will  also  be  found  in,  —  1st.  Roman  Law  Digest,  book  19,  tit. 
2,  Edict  Ulpianus.  I.,  110.  —  2d.  Laws  made  at  Oleron.  I., 
232.  — 8d.  Consulate  de  la  Mer.  II.,  250.— 4th.  Maritime 
Law  of  Denmark.  III.,  262  (Pardessus). 

II.  The  United  States.  —  Acts  in  which  provision,  more  or 
less  extensive,  is  made  for  payment  of  a  sum  when  no  pilot  is 
taken. 

1st.  Massachusetts :  Act  1788,  ch.  110,  sects.  4,  6,  7, 10 ; 
Rev.  Sts.,  295.  —  2d.  New  York :  Act  Feb.  19, 1819,  sect.  20. 
—  8d.  New  Jersey :  Digest  published  1847,  p.  1054.  —  4th. 
Delaware :  Act  5th,  Feb.  1819 .  Acts  published  by  authority, 
1829,  p.  488.  —  6th.  Maryland :  Act  November  Sessions,  1808 ; 

1  Dorsey,  488.  —  7th.  Virginia :  10th  Feb.,  1820 ;  15th  Feb., 
1820 ;  Revised  Code,  128,  515 ;  Supplement  to  Id.,  p.  886 ; 
Code  1849,  p.  482.  —  8th.  North  Carolina :  Rev.  Sts.  1886-7, 
p.  461,  vol.   1.  — 9th.  South  Carolina:    Trott's  Laws,  618; 

2  Cooper's  Stat,  at  Large,  pp.  51  (1690),  127  (1617),  178.  — 
10th.  Georgia:  Act  6th  Dec,  1799,  sect.  8.  — 11th.  Ala- 
bama.—  12th.  Louisiana:  Act  81st  March,  1805;  Liflet's 
Dig.,  1828,  p.  511.  —  18th.  Pennsylvania:  Act  Province  of 
Pennsylvania,  6  Geo.,  8,  ch.  5,  passed  Feb.  8, 1766. 

(Copy  of  material  sections  annexed.  No.  2).  Continued 
ana  supplied  in  some  details  by  intervening  acts,  in  all  of 
which  provision  is  made  for  payment  in  case  no  pilot  is  taken, 
an  act  of  29th  March,  1808.  (The  law  in  question).  By 
state  judicial  decisions  it  is  also  so  regarded  as  part  of  a  sys- 
tem for  the  regulation  of  pilots.  And  the  laws  have  been 
acted  upon  as  a  valid  exercise  of  state  power,  either  inherent 
or  concurrent,  or  to  which  Congress  had  given  consent.  Oonh 
manweahh  v.  Bicketson,  5  Mete.  (Mass.),  416  ;  8  Id.,  829 ;  9 
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Id.,  871 ;  12  Id.,  846 ;  18  Wend.  (N.  T.),  64 ;  R.  M.  Charlt. 
(Ga.,  807.) 

*These  laws  haying  then  the  consent  of  Congress,  r«QAg 
and  not  exceeding  the  power  of  Congress,  are  to  be  I- 
regarded  as  though  passed  by  Congress. 

lY.  Nor  is  the  act  in  question  repugnant  to  the  5th  clause 
of  the  9th  section  of  the  1st  article,  ^o  preference  shall  be 
given,  by  any  regulation  of  commerce  or  revenue,  to  the  ports 
of  one  state  over  those  of  another ;  nor  shall  vessels  bound  to 
or  from  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in 
another,) 

Because, — 1st,  the  clause  refers  to  the  power  of  Congress 
(and  the  right  to  pass  such  laws  remains,  as  already  submitted, 
with  the  states.)  Nor  is  the  act,  as  contended,  a  regulation 
of  commerce  or  revenue. — 2d.  The  law  does  not  (from  what- 
ever  fountain  of  power  derived)  give  a  preference  to  the  ports  ^ 
of  one  state  over  those  of  another ;  it  limits  the  demand  to 
those  cases  where  the  labor,  skill,  and  risk  of  the  pilot  is 
really  require^ ;  nor  would  such  preference,  if  it  exist,  render 
the  residue  of  the  law  invalid. — 8d.  The  sura  demanded  is  not 
a  duty  which  vessels,  bound  to  or  from  one  state  to  another, 
are  obliged  to  pay. 

V.  Nor  does  the  act  of  Congress  (18th  Feb.  1798,  -coasting 
license ;  the  Consul,  No.  100)  conflict  with  the  law  in  ques- 
tion. It  is  averred  to  do  so,  inasmuch  as  the  act  of  Pennsyl- 
vania is  contended  to  be  a  regulation  of  commerce,  and  that 
by  the  law  relative  to  coasting  vessels.  Congress  has  legislated 
upon  and  regulated  their  navigation,  and  by  such  legislation 
has  exempted  them  from  the  sum  demanded. 

But,  1st, — ^The  act  in  question,  as  already  submitted,  is  not 
a  regulation  of  commerce. — 2d.  Even  if  it  be,  the  act  of  Con-  ^ 
gress,  Feb.  18,  1X98,  was  not  legislation  upon,  nor  directed 
towards  the  same  subject-matter,  and  did  not  therefore  exclude 
the  inherent  or  the  coexisting  power  of  the  states,  nor  affect 
the  consent  given  by  the  act  of  1789. 

The  act  of  1798  was  intended  either  to  give  or  to  limit  to  . 
certain  vessels,  ^fined  commercial  privileges.  If  to  give  the 
rigfiVit^wairW  enter  and  navigate  the  ports  and  harbors  of 
the  United  States,  at  a  less  tonnage-duty,  and  without  the 
necessity  of  entry  on  every  voyage.  If  it  was  to  limit  a  pre- 
existing right  to  trade,  it  licensed  such  trade  at  less  than  the 
ordinary  tonnage-duties,  and  relieved  from  the  necessity  of 
entry  at  every  voyage,  as  required  of  all  other  vessels.  Beyond 
this,  nothing.  It  did  not,  in  its  policy  or  by  its  words,  affect 
or  legislate  in  reference  to  harbor,  nor  health,  nor  quarantine 
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regulations,  nor  profess  to  interfere  with  pilotage,  nor  repeal 
the  act  of  1789,  nor  revoke  the  consent  it  contained. 

Oibbane  v.  Ogden^  9  Wheat.,  208,  does  not  sustain  the  posi- 
tion as  contended  for,  that  such  vessels  are  discharged  by 
virtue  of  a  coasting  license,  from  liability  to  such  regulations 
of  police  or  commerce  (if  any)  which  a  state  may  enact,  nor 
*m01  ^^P^^^^^Iy  *from  such  tonnage-tax  or  duty  on  imports 
^  (if  this  be  either)  as  Congress  has  consented  that  the 
state  may  establish. 

Here,  in  effect,  the  question  is  between  two  acts  of  Congress, 
one  by  enactment,  and  the  other  by  adoption  or  consent,  but  1/ 
of  equal  authority.     So  regarding^ them,  the  provisions  of  the 
one  do  not  limit,  contradict,  or  auect  those  of  the  other. 

Nor  is  the  act  of  Feb.  18, 1793,  repugnant  to  the  statute  in 
question,  regarded  as  the  act  of  Pennsylvania  alone.  Such 
repugnance  must  be  direct,  and  these  acts  are  not  even  incon- 
sistent. Pilots  and  their  regulation,  which  include  an  exami- 
nation as  to  their  competency,  their  licenses,  their  rewards 
and  their  punishments,  form  the  subject  of  the  state  law. 

The  encouragement  of  a  particular  branch  of  commerce,  \t& 
regulation,  the  privileges  conferred,  and  the  penalties  for 
infractions,  are  the  subject  of  the  act  of  Congress ;  the  one 
aids,  and  does  not  conflict  with  the  other. 

The  only  legislation  by  Congress  upon  pilots  or  pilotage, 
since  the  act  of  1789,  is  the  act  of  2d  March,  1887.  5  Stat,  at 
L.,  158.  This  was  directed  to  ^^  alter  a  single  provision  of  the 
New  York  law,  leaving  the  residue  of  its  provisions  un- 
touched."    Chief  Justice  Taney,  6  How.,  580. 

The  provisions  of  the  statutes  of  New  York  have  been 
referred  to,  and  included  in  them  coasting  vessels  above  a  cer- 
tain tonnage.  Stat.  N.  Y.,  Feb.  19,  1819 ;  Act  Oct.  16, 1880 ; 
18  Wend.  (N.  Y.),  64.  And  the  laws  of  the  other  states 
referred  to  were  then  in  force. 

The  act  of  1798,  as  to  coasters,  was  not  regarded  by  Con- 
gress, therefore,  as  being  in  conflict  with  an  act  requiring  pay- 
ment by  them  of  half-pilotage,  nor  as  requiring  any  revocation 
of  the  consent  already  granted,  or  any  further  legislation.. 

The  validity  of  these  laws  has  been  repeatedly,  and,  it  is 
believed  uniformly  acknowledged  by  counsel  and  by  the  court, 
wherever  referred  to,  as  justified  either  by  the  inherent  or 
coexisting  power  of  the  state  to  regulate  commerce,  or  under 
the  act  of  1789.  Qibhonu  v.  Ogden,  9  Wheat.,  18,  208,  207 ; 
New  York  v.  Jfi/n,  11  Pet.,  149 ;  License  Cases,,  5  How.,  880, 
888 ;  Passenger  Cases,  7  How.,  402,  470,  557. 

Nor  can  the  subsequent  legislation  of  Pennsylvania,  cited 
by  the  plaintiffs  in  error,  affect  the  question  presented  on 
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these  records.  The  act  of  1808  is  alone  before  the  court ;  the 
recent  enactments  may  or  may  not  be  unconstitutional.  When  ^^ 
demands  or  exemptions  are  claimed  in  virtue  of  their  provis- 
ions, their  validity  will  form  a  proper  subject  for  consideration. 
Nor  is  the  n^anner  in  which  the  fund  is  distributed  after  its 
collection  material]  TKe'ljuestion  is  one  of  power  merely, 
and  iF^heTsum  demanded  is  justly  within  its  limit,  and  not  an 
*attempted  evasion,  under  its  color,  the  purpose  to  r«o;i;| 
which  it  is  applied,  cannot  make  it  more  or  less  consti-  ^ 
tutional.  If  it  was  directed  to  be  paid  to  the  pilot  offering 
his  services,  or  the  crew  of  his  boat,  it  would  not  be  more  or 
less  a  valid  enactment.  Pas9enger  Oaaes^  7  How.,  495.  The 
manner  in  which  it  is  appropriated  does  but  show  more  clearly 
the  true  character  of  the  law. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

These  cases  are  brought  here  by  writs  of  error  to  the  Su- 
preme Court  of  the  Commonwealth  of  Pennsylvania. 

They  are  actions  to  recover  half  pilotage  fees  under  the 
29th  section  of  the  act  of  the  Legislature  of  Pennsylvania, 
passed  on  the  second  day  of  March,  1803.  The  plaintiff  in 
error  alleges  that  the  highest  court  of  the  state  has  decided 
against  a  right  claimed  by  him  under  the  Constitution  of  the 
United  States.  That  right  is  to  be  exempted  from  the  pay- 
ment of  the  sums  of  money  demanded,  pursuant  to  the  State 
law  above  referred  to,  because  that  law  contravenes*  several 
provisions  of  the  Constitution  of  the  United  States. 

The  particular  section  of  the  state  law  drawn  in  question  is 
as  follows : 

"  That  every  ship  or  vessel  arriving  from  or  bound  to  any 
foreign  port  or  place,  and  every  ship  or  vessel  of  the  burden 
of  seventy-five  tons  or  more,  sailing  from  or  bound  to  any 
port  not  within  the  river  Delaware,  shall  be  obliged  to  receive 
a  pilot.  And  it  shall  be  the  duty  of  the  master  of  every  such 
ship  or  vessel,  within  thirty-six  hours  next  after  the  arrival  of 
such  ship  or  vessel  at  the  city  of  Philadelphia,  to  make  report 
to  the  master-warden  of  the  name  of  such  ship  or  vessel,  her 
draught  of  water,  and  the  name  of  the  pilot  who  shall  have 
conducted  her  to  the  port.  And  when  any  such  vessel  shall 
be  outward-bound,  the  master  of  such  vessel  shall  make  known 
to  the  wardens  the  name  of  such  vessel,  and  of  the  pilot  who 
is  to  conduct  her  to  the  capes,  and  her  draught  of  water  at 
that  time.  And  it  shall  be  the  duty  of  the  wardens  to  enter 
every  such  vessel  in  a  book  to  be  by  them  kept  for  that  pui^ 
pose,  without  fee  or  reward.  And  if  the  master  of  any  ship 
or  vessel  shall  neglect  to  make  such  report,  he  shall  forfeit 

881 


811  SUPREME   COtJRT. 

Cooley  V.  Board  of  Wardens  of  Port  of  Philadelphia  et  aL 

and  pay  the  sum  of  sixty  dollars.  And  if  the  master  of  any 
such  ship  or  vessel  shall  refuse  or  neglect  to  take  a  pilot,  the 
master,  owner  or  consignee  of  such  vessel  shall  forfeit  and 
pay  to  the  warden  aforesaid,  a  sum  equal  to  the  half-pilotage 
of  such  ship  or  vessel,  to  the  use  of  the  Society  for  the  Relief, 
&c.,  to  be  recovered  as  pilotage  in  the  manner  hereinafter 
directed :  Provided  always,  that  where  it  shall  appear  to  the 
warden  that,  in  case  of  an  inward-bound  vessel,  a  pilot  did 
*S121  *^^^  ^^^^  before  she  had  reached  Reedy  Island;  or,  in 
-'  case  of  an  outward-bound  vessel,  that  a  pilot  could  not 
be  obtained  for  twenty-four  hours  after  such  vessel  was  ready 
to  depart,  the  penalty  aforesaid,  for  not  having  a  pilot,  shall 
not  be  incurred."  It  constitutes  one.  section  of  *^  An  act  to 
establish  a  Board  of  Wardens  for  the  port  of  Philadelphia, 
and  for  the  regulation  of  Pilots  and  Pilotages,  &c.,'*  and  the 
scope  of  the  act  is  in  conformity  with  the  title  to  regulate  the 
whole  subject  of  the  pilotage  of  that  port. 

We  think  this  particular  regulation  concerning  half-pilotage 
fees,  is  an  appropriate  part  of  a  general  system  of  regulations 
of  this  subject.  Testing  it  by  the  practice  of  commercial 
states  and  countries  legislating  on  this  subject,  we  find  it  has 
usually  been  deemed  necessary  to  make  similar  provisions. 
Numerous  laws  of  this  kind  are  cited  in  the  learned  argument 
of  the  counsel  for  the  defendant  in  error;  and  their  fitness,  as 
a  part  of  the  system  of  pilotage,  in  many  places,  may  be 
in^rred  from  their  existence  in  so  many  different  states  and 
countries.  Like  other  laws^  they  are  framed  to  meet  the  most 
usual  cases  qiuB  freqtientvus  accidunt ;  they  rest  upon  the  pro- 
^rjgfcjMofjBgcuring  lives  and  property  exposed  to  the  perils  of 
a  dangerous  navigation,  by  taking  on  bpard  a  person  peculiarly 
jtill^d  tQ  enGQunter  qr  avoid  ttiftin  ■  upon  the  policy  of  dis- 
couraging the  commanders  of  vessels  from  refusing  to  receive 
such  persons  on  board  at  the  proper  times  and  places ;  and 
upon  the  expediency,  and  even  intrinsic  justice,  of  not  suffer- 
ing those  who  have  incurred  labor,  and  expense,  and  danger, 
to  place  themselves  in  a  position  to  render  important  service 
generally  necessary,  to  go  unrewarded,  because  the  master  of 
a  particular  vessel  either  rashly  refuses  their  proffered  assis- 
tance, or,  contrary  to  the  general  experience,  does  not  need  it. 
There  are  many  cases,  in  which  an  offer  to  perform,  accom- 

f)anied  by  present  ability  to  perform,  is  deemed  by  law  equiva- 
ent  to  performance.  The  laws  of  commercial  states  and 
countries  have  made  an  offer  of  pilotage-service  one  of  those 
casea;  and  we  cannot  pronounce  a  law  which  does  this,  to  be 
so  far  removed  from  the  usual  and  fit  scope  of  laws  for  the 
regulation  of  pilots  and  pilotage,  as  to  be  deemed,  for  this 
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cause,  a  covert  attempt  to  legislate  upon  another  subject  under 
the  appearance  of  legislating  on  this  one. 

It  is  urged  that  the  second  section  of  the  act  of  the  Legis- 
lature of  rennsylvania^  of  the  11th  of  June,  1832,  proves  that 
the  state  had  other  objects  in  view  than  the  regulation  of 
pilotage.     That  section  is  as  follows : 

^' And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
from  and  after  the  first  day  of  July  next,  no  health-fee  or  half- 
pilotage  shall  be  charged  on  any  vessel  engaged  in  the  Penn- 
sylvania coal  trade."  > 

*  It  must  be  remembered,  that  the  fair  objects  of  a  [*818 
law  imposing  half-pilotage  when  a  pilot  is  not  received, 
may  be  secured,  and  at  the  same  time  some  classes  of  vessels 
exempted  from  such  charge.  Thus  the  very  section  of  the  act 
of  1803,  now  under  consideration,  does  not  apply  to  coasting 
vessels  of  less  burden  than  seventy-five  tons,  nor  to  those 
bound  to,  or  sailing  from,  a  port  in  the  river  Delaware.  The 
purpose  of  the  law  being  to  cause  masters  of  such  vessels  as 
generally  need  a  pilot,  to  employ  one,  and  to  secure  to  the 
pilots  a  fair  remuneration  for  cruising  in  search  of  vessels,  or 
waiting  for  employment  in  port,  there  is  an  obvious  propriety 
in  having  reference  to  the  number,  size,  and  nature  of  employ- 
ment of  vessels  frequenting  the  port;  and  it  will  be  found,  by 
an  examination  of  the  different  systems  of  these  regulations, 
which  have  from  time  to  time  been  made  in  this  and  other 
countries,  that  the  legislative  discretion  has  been  constantly 
exercised  in  making  discriminations,  founded  on  differences 
both  in  the  chai-acter  of  the  trade,  and  the  tonnage  of  vessels 
engaged  therein. 

We  do  not  perceive  anything  in  the  nature  or  extent  of  this 
particular  discrimination  in  favor  of  vessels  engaged  in  the  ^ 
coal  trade,  which  would  enable  us  to  declare  it  to  be  other 
than  a  fair  exercise  of  legislative  discretion,  acting  upon  the 
subject  of  the  regulation  of  the  pilotage  of  this  port  of  Phila- 
delphia, with  a  view  to  operate  upon  the  masters  of  those 
vessels,  who,  as  a  general  rule,  ought  to  take  a  pilot,  and  with 
the  further  view  of  relieving  from  the  charge  of  half-pilotage, 
such  vessels  as  from  their  size,  or  the  nature  of  their  employ- 
ment, should  be  exempted  from  contributing  to  the  support  of 
pilots,  except  so  far  as  they  actually  receive  their  services. 
In  our  judgment,  though  this  law  of  1832  has  undoubtedly 
modified  the  29th  section  of  the  act  of  1803,  and  both  are  to 
be  taken  together  as  giving  the  rule  on  this  subject  of  half- 
pilotage,  yet  this  change  in  the  rule  has  not  changed  the  nature^ 
of  the  law,  nor  deprived  it  of  the  character  and  attributes  of 
a  law  for  the  regulation  of  pilotage. 
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Nor  do  we  consider  that  the  appropriation  of  the  sums 
received  under  this  section  of  the  act,  to  the  use  of  the 
society  for  the  relief  of  distressed  and  decayed  pilots,  their 
widows  and  children,  has  any  legitimate  tendency  to  impress 
on  it  the  character  of  a  rovonvio  law.  Whether  these  sums 
shall  go  directly  to  the  use  of  the  individual  pilots  by  whom 
the  service  is  tendered,  or  shall  form  a  common  fund,  to  be 
adminstered  by  trustees  for  the  benefit  of  such  pilots  and  their 
families  as  may  stand  in  peculiar  need  of  it,  is  a  matter  restir.g 
in  legislative  discretion,  in  the  proper  exercise  of  which  the 
pilots  alone  are  interested. 

For  these  reasons,  we  cannot  yield  our  assent  to  the  argu- 
ment, that  this  provision  of  law  is  in  conflict  with  the  second 
*S141  *^^^  third  clauses  of  the  tenth  section  of  the  first 
-J  article  of  the  Constitution,  which  prohibit  a  state, 
without  the  assent  of -Congi'ess,  from  laying  any  imposts  or 
dntiftR^  on  ii^ipn^tfi  nr  <^7jpQtta,  Qf  ^^""^pf*^  This  provision  of 
the  Constitution  was  intended  to  operate  upon  subjects  actually 
existing  and  well  understood  when  the  Constitution  was  formed. 
Imposts  and  duties  on  imports,  exports,  and  tonnage  were  then 
known  to  the  commerce  of  a  civilized  world  to  be  as  distinct 
from  fees  and  charges  for  pilotage,  and  from  the  penalties  by 
which  commercial  states  enforced  their  pilot-laws,  as  they  were 
from  charges  for  wharfage  or  towage,  or  any  other  local  port- 
charges  for  services  rendered  to  vessels  or  cargoes;  and  to 
declare  that  such  pilot:fees  or  penalties,  are  embraced  within 
the  words  imposts  or  duties  on  imports,  exports,  or  tonnage, 
would  be  to  confound  things  essentially  different,  and  which 
must  have  been  known  to  oe  actually  different  by  those  who 
used  this  language.  It  cannot  be  denied  that  a  tonnage-duty, 
or  an  impost  on  imports  or  exports,  may  be  levied  under  the 
name  of  pilot-dues  or  penalties ;  and  certainly  it  is  the  thing, 
and  not  the  name,  which  is  to  be  considered.  But,  having 
previously  stated  that,  in  this  instance,  the  law  complained  of 
does  not  pass  the  appropriate  line  which  limits  laws  for  the 
regulation  of  pilots  and  pilotage,  the  suggestion,  that  this  law 
levies  a  duty  on  tonnage  or  on  imports  or  exports,  is  not 
admissible;  and,  if  so,  it  also  follows,  that  this  law  is  not 
repugnant  to  the  first  clause  of  the  eighth  section  of  the  first 
j  article  of  the  Constitution,  which  declares  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United 
States ;  for,  if  it  is  not  to  be  deemed  a  law  levying  a  duty, 
impost,  or  excise,  the  want  of  uniformity  throughout  the 
United  States  is  not  objectionable.  Indeed  the  necessity  of 
conforming  regulations  of  pilotage  to  the  local  peculiarities  of 
each  port,  and  the  consequent  impossibility  of  having  its 
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charges  uniform  throughout  the  United  States,  would  be  suffi- 
cient of  itself  to  prove  that  they  could  not  have  been  intended 
to  be  embraced  within  this  clause  of  the  Constitution  ;  for  it 
cannot  be  supposed  uniformity  was  required,  when  it  must 
have  been  known  to  be  impracticable.  ^ 

It  is  further  objected,  that  this  law  is  repugnant  to  the  fifth 
clause  of  the  ninth  section  of  the  first  article  of  the  Constitu- 
tion, viz.— ^"  No  preference  shall  be  given  by  any  regulation  of 
commerce  '^or  revenue,  to  the  ports  of  one  state  over  those  of 
another ;  nor  shall  vessels,  to  or  from  one  state,  be  obliged  to 
enter,  clear,  or  pay  duties  in  another.'*! 

But,  as  already  stated,  pilotage-fees  are  not  duties  within 
the  meaning  of  the  Constitution ;  and,  certainly,  Pennsylvania 
does  not  give  a  preference  to  the  port  of  Philadelphia,  by 
requiring  •the  masters,  owners,  or  consignees  of  vessels  r^qir   / 
sailing  to  or  from  that  port,  to  pay  the  charges  imposed  »-  j 

by  the  twenty-ninth  section  of  the  act  of  1808.  It  is  an 
objection  to,  and  not  a  ground  of  preference  of  a  port,  that  a 
charge  of  this  kind  must  be  borne  by  vessels  entering  it ;  and, 
accordingly,  the  interests  of  the  port  require,  and  generally 
produce,  such  alleviations  of  these  charges  as  its  growing 
commerce  from  time  to  time  renders  consistent  with  the 
general  policy  of  the  pilot-laws*  This  state,  by  its  act  of  the 
24th  of  March,  1851,  has  essentially  modified  the  law  of 
1808,  and  further  exempted  many  vessels  from  the  charge  now 
in  question.  Similar  changes  may  be  observed  in  the  laws  of 
New  York,  Massachusetts,  and  other  commercial  states,  and 
they  undoubtedly  spring  from  the  conviction  that  burdens  of 
this  kind,  instead  of  operating  to  give  a  preference  to  a  port, 
tend  to  check  its  commerce,  and  that  sound  policy  requires 
them  to  be  lessened  and  removed  as  early  as  the  necessities  of 
the  system  will  allow. 

In  addition  to  what  has  been  said  respecting  each  of  these 
constitutional  objections  to  this  law,  it  may  be  observed,  that 
similar  laws  have  existed  and  been  practised  on  in  the  states 
since  the  adoption  of  the  federal  Constitution ;  that^  by -the 
act  of  the  7th  o_f_JLugiist,  1789,  _^_Stak-atJLi.^.fi4^CangteS8 
declared  that  all  pilots  in  the  bays,  inlets,  rivers,  harbors^  and 


ports  of  the  Unired  States",  shtm,  c6_ntiniJifi_tQ_be  Jiegulate^  in 
conformity  with  the  existingTaws  of  the  states,  &c. ;  and  that 
tHis  contemporaneous  construction  of  the  Constitution  since 
acted  on  with  such  uniformity  in  a  matter  of  much  public 
interest  and  importance,  is  entitled  to  great  weight,  in  deter- 
mining whether  such  a  law  is  repugnant  to  the  Constitution, 
as  levying  a  duty  not  uniform  throughout  the  United  States, 
or,  as  giving  a  preference  to  the  ports  of  one  state  over  those 
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of  another,  or,  as  obliging  vessels  to  or  from  one  state  to  enter, 
clear,  or  pay  duties  in  another.  Stuart  v.  Laird,  1  Cranch, 
299;  Martin  v.  Hmter,  1  Wheat.,  804;  Cohens  v.  The  Comr 
montvealth  of  Virginia^  6  Id.,  264 ;  Prigg  v.  The  Commonwealth 
of  PennBylvania,  16  Pet.,  621. 

The  opinion  of  the  oourt  is,  that  the  law  now  in  question  is 
not  repugnant  to  either  of  the  above-mentioned  clauses  of  the 
Constitution. 

Tt  remains  to  consider  the  objection,  that  it  is  repugnant  to 
the  third  clause  of  the  eighth  section  of  the  first  article.  ^^  The 
Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  and  with  the  Indian 
tribes." 

That  the  power  to  regulate  commerce  includes  the  regula- 
tion of  navigation,  we  consider  settled.  And  when  we  look 
•8161  ^  *^®  *nature  of  the  service  performed  by  pilots,  to  the 
-I  relations  which  that  service  and  its  compensations  bear 
to  navigation  between  the  several  states,  and  between  the 
ports  of  the  United  States  and  foreign  countries,  we  are 
brought  to  the  conclusion,  that  the  regulation  of  the  qualifica- 
tions j)f  pilots,  of  the  modes  and  times  of  offering  and  render^ 
ing  their  services,  of  the  responsibilities  which  shall  rest  upon 
them,  of  the  powers  they  shall  possess,  of  the  compensation 
they  may  demand,  and  of  the  penalties  by  which  their  rights 
and  duties  may  be  enforced,  do  constituteLxegulations  of  navi- 
gation, and  consequently  of  commerce,  within  the  just  meaning 
of  this  clause  of  the  Constitution. 

The  power  to  regulate  navigation  is  the  power  to  prescribe 
rules  in  conformity  with  which  navigation  must  be  carried  on. 
It  extends  to  the  persons  who  conduct  it,  as  well  as  to  the 
instruments  used.  Accordingly,  the  first  Congress  assembled 
under  the  Constitution  passed  laws,  requiring  the  masters  of 
ships  and  vessels  of  the  United  States  to  be  citizens  of  the 
United  States,  and  established  many  rules  for  the  government 
and  regulation  of  ofScers  and  seamen.  1  Stat,  at  Li.,  56, 181. 
These  have  been  from  time  to  time  added  to  and  changed,  and 
we  are  not  aware  that  their  validity  has  been  questioned. 

Now,  a  pilot,  so  far  as  respects  the  navigation  of  the  vessel 
in  that  part  of  the  voyage  which  is  his  pilotage-ground,  is  the 
temporary  master  charged  with  the  safety  of  the  vessel  and 
cargo,  and  of  the  lives  of  those  on  board,  and  intrusted  with 
the  command  of  the  crew.  He  is  not  only  one  of  the  persona 
engaged  in  navigation,  but  he  occupies  a  most  important  and 
responsible  place  among  those  thus  engaged.  And  if  Con 
Igress  has  power  to  regulate  the  seamen  who  assist  the  pilot  in 
(the  management  of  the  vessel,  a  power  never  denied,  we  can 
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perceive  no  valid  reason  why  the  pilot  should  be  beyond  the 
reach  of  the  same  power.  It  is  true  that,  according  to  the 
Tisages  of  modem  commerce  on  the  ocean,  the  pilot  is  on  board 
only  during  a  part  of  the  voyage  between  ports  of  different 
states,  or  between  ports  of  the  United  States  and  foreign  coun- 
tries ;  but  if  he  is  on  board  for  such  a  purpose  and  during  so 
much  of  the  voyage  as  to  be  engaged  in  navigation,  the  power 
to  regulate  navigation  extends  to  him  while  thus  engaged,  as 
clearly  as  it  would  if  he  were  to  remain  on  board  throughout 
the  whole  passage,  from  port  to  port.  For  it  is  a  power  which 
extends  to  every  part  of  the  voyage,  and  may  regulate  those 
who  conduct  or  assist  in  conducting  navigation  in  one  part  of 
a  voyage  as  much  as  in  another  part,  or  during  the  whole 
voyage. 

Nor  should  it  be  lost  sight  of,  that  this  subject  of  the  regu- 
lation  of  pilots  and  pilotage  has  an  intimate  conneotion  with, 
and  an  important  relation  to,  the  general  subject  of  commerce 
with  ^foreign  nations  and  among  the  several  states,  over  rmo-tn 
which  it  was  one  main  object  of  the  Constitution  to  '- 
creatfi-a  national  control.  Conflicts  between  the  laws  of 
neighboring  states,  and  discriminations  favorable  or  adverse  to 
commerce  with  particular  foreign  nations,  might  be  created  by 
state  laws  regulating  pilotage,  deeply  affecting  that  equality 
of  commerciarnghts,  and  that  freedom  from  state  interference, 
which  those  who  formed  the  Constitution  were  so  anxious  to 
secure,  and  which  the  experience  of  more  than  half  a  century 
has  taught  us  to  value  so  highly.  The  apprehension  of  thiis 
danger  is  not  speculative  merely.  For,  in  1887,  Congress 
actually  interposed  to  relieve  the  commerce  of  the  country 
from  serious  embarrassment,  arising  from  the  laws  of  different 
states,  situate  upon  waters  which  are  the  boundary  between 
them.  This  was  done  by  an  enactment  of  the  2d  of  March, 
1887,  in  the  following  Words : 

^^  Be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  mas- 
ter or  commander  of  any  vessel  coming  into  or  going  out  of 
any  port  situate  upon  waters  which  are  the  boundary  between 
two  states,  to  employ  any  pilot  duly  licensed  or  authorized  by 
the  laws  of  either  of  the  states  bounded  on  the  said  waters, 
to  pilot  said  vessel  to  or  from  said  port,  any  law,  usage,  or 
custom,  to  the  contrary,  notwithstanding." 

The  act  of  1789  (1  Stat,  at  L.,  64),  already  referred  to,  con- 
tains a  clear  legislative  exposition  of  the  Constitution  by  the 
first  Congress,  to  the  effect  that  the  power  to  regulate  pilots 
was  conferred  on  Congress  by  the  Constitution ;  as  does  also 
the  act  of  March  the  2d,  1837,  the  terms  of  which  have  just 
been  given.    The  weight  to  be  allowed  to  this  contemporaiie* 
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OUB  construction,  and  the  practice  of  Congress  under  it,  has, 
in  another  connection,  been  adverted  to.  And  a  majority  of 
the  court  are  of  opinion,  that  a  regulation  of  pilots  is  a  regu- 
lation of  commerce,  within  the  grant  to  Congress  of  the  com- 
mercial power,  contained  in  the  third  clause  of  the  eighth 
section  of  the  first  article  of  the  Constitution. 

It  becomes  necessary,  therefore,  to  consider  whether  this 
law  of  Pennsylvania,  being  a  regulation  of  commerce,  is  valid. 

The  act  of  Congress  of  the  7th  of  August,  1789,  sect.  4,  is 
as  follows : 

^^  That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  in  con- 
formity with  the  existing  laws  of  the  states,  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  states 
may  respectively  hereafter  enact  for  the  purpose,  until  further 
legislative  provision  shall  be  made  by  Congress." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been  in 
existence  at  the  date  of  this  act  of  Congress,  we  might  hold 
*ft181  ^^  ^  *have  been  adopted  by  Congress,  and  thus  made 
•'  a  law  of  the  United  States,  and  so  valid.  Because 
this  act  does,  in  effect,  give  the  force  of  an  act  of  Congress, 
to  the  then  existing  state  laws  on  this  subject,  so  long  as  they 
Ishould  continue  unrepealed  by  the  state  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded  was  not 
enacted  till  1808.  What  effect  then  can  be  attributed  to  so 
much  of  the  act  of  1789,  as  declares,  that  pilots  shall  continue 
to  be  regulated  in  conformity,  ^^  with  such  laws  as  the  states 
may  respectively  hereafter  enact  for  the  purpose,  until  further 
le^slative  provision  shall  be  made  by  Congress  ?  " 

If  the  states  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercial  power  to  Congress,  it 
is  plain  this  act  could  not  confer  upon  them  power  thus  to 
legislate.  If  the  Constitution  excluded  the  states  from  mak- 
ing any  law  regulating  commerce,  certainly  Congress  cannot 
re-grant,  or  in  any  manner  re-convey  to  the  states  that  power. 
And  yet  this  act  of  1789  gives  its  sanction  only  to  laws 
enacted  by  the  states.  This  necessarily  implies  a  constitu- 
tional power  to  legislate ;  for  only  a  rule  created  by  the  sove- 
reign power  of  a  state  acting  in  its  legislative  capacity,  can 
be  deemed  a  law,  enacted  by  a  state ;  and  if  the  state  has  so 
limited  its  sovereign  power  that  it  no  longer  extends  to  a  par- 
ticular subject,  manifestly  it  cannot,  in  any  proper  sense,  be 
said  to  enact  laws  thereon.  Entertaining  these  views  we  are 
brought  directly  and  unavoidably  to  the  consideration  of  the 
question,  whether  the  grant  of  the  commercial  power  to  Con- 
'gress,  did  per  se  deprive  the  states  of  all  power  to  regulate 
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pilots.  This  question  has  never  been  decided  by  this  court, 
nor,  in  our  judgment,  has  any  case  depending  upon  all  the 
considerations  which  must  govern  this  one,  come  before  this 
court.  The  grant  of  commercial  power  to  Congress  does  not\ 
contain  any  terms  which  expressly  exclude  the  states  from 
exercising  an  authority  over  its  subject-matter.  If  they  are  I 
excluded  it  must  be  because  the  nature  of  the  power,  thus 
granted  to  Congress,  requires  that  a  similar  authority  should 
not  exist  iu  the  states.  If  it  were  conceded  on  the  one  side, 
that  the  nature  of  this  power,  like  that  to  legislate  for  the 
District  of  Columbia,  is  absolutely  and  totally  repugnant  to 
the  existence  of  similar  power  in  the  states,  probably  no  one 
would  deny  that  the  grant  of  the  power  to  Congress,  as  effec- 
tually and  perfectly  excludes  the  states  from  all  future  legis- 
lation on  the  subject,  as  if  express  words  had  been  used  to 
exclude  them.  And  on  the  other  hand,  if  it  were  admitted 
that  the  existence  of  this  power  in  Congress,  like  the  power  t- 
of  taxation,  is  compatible  with  the  existence  of  a  similar 
power  in  the  states,  then  it  would  be  in  conformity  with  the 
contemporary  exposition  of  the  Constitution  (Federalist,  No. 
32),  *and  with  the  judicial  construction,  given  from  r»Qiq 
time  to  time  by  this  court,  after  the  most  deliberate  ^ 
consideration,  to  hold  that  the  mere  grant  of  such  a  power  to 
Congress,  did  not  imply  a  prohibition  on  the  states  to  exercise 
the  same  power ;  that  it  is  not  the  mere  existence  of  such  a 
power,  but  its  exercise  by  Congress,  which  may  be  incompati- 
ble with  the  exercise  of  the  same  power  by  the  states,  and 
that  the  states  may  legislate  in  the  absence  of  congressional 
regulations.  Sturgeis  v.  Orowninshield^  4  Wheat.,  193  ;  Moore 
V.  Houston^  6  Id.,  1 ;  Wilson  v.  Blackbird  Greek  Co,^  2  Pet., 
261. 

The  diversities  of  opinion,  therefore,  which  have  existed  on 
this  subject,  have  arisen  from  the  different  views  taken  of  the' 
nature  of  this  power.  But  when  the  nature  of  a  power  like 
this  is  spoken  of,  when  it  is  said  that  the  nature  of  the  power 
requires  that  it  should  be  exercised  exclusively  by  Congress, 
it  must  be  intended  to  refer  to  the  subjects  of  that  power,  and 
to  say  they  are  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress.  Now  the  power  to  regulate  commerce, 
embraces  a  vast  field,  containing  not  only  many,  but  exceed- 
ingly various  subjects,  quite  unlike  in  their  nature;  some 
imperatively  demanding  a  single  uniform  rule,  operating 
equally  on  the  commerce  of  the  United  States  in  every  port ; 
and  some,  like  the  subject  now  in  question,  as  imperatively 
demanding  that  diversity,  which  alone  can  meet  the  locaJ 
necessities  of  navigation. 
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Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this 
power  requires  exclusive  legislation  by  Congress,  is  to  lose 
sight  of  the  nature  of  the  subjects  of  this  power,  and  to  assert 
concerning  all  of  them,  what  is  really  applicable  but  to  a  part. 
Whatever  subjects  of  this  power  are  in  their  nature  national, 
or  admit  only  of  one  uniform  system,  or  plan  of  regulation, 
may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclu 
sive  legislation  by  Congress.  That  this  cannot  be  affirmed  of 
laws  for  the  regulation  of  pilots  and  pilotage  is  plain.  The 
act  of  1789  contains  a  clear  and  authoritative  declaration  by 
the  first  Congress,  that  the  nature  of  this  subject  is  such,  that 
until  Congress  should  find  it  necessary  to  exert  its  power,  it 
should  be  left  to  the  legislation  of  the  states ;  that  it  is  local 
and  not  national ;  that  it  is  likely  to  be  the  best  provided  for, 
not  by  one  system,  or  plan  of  regulations,  but  by  as  many  as 
the  legislative  discretion  of  the  several  states  should  deem 
applicable  to  the  local  peculiarities  of  the  ports  within  their 
limits. 

Viewed  in  this  light,  so  much  of  this  act  of  1789  as  declares 
that  pilots  shall  continue  to  be  regulated '^  by  such  laws  as 
/  the  states  may  respectively  hereafter  enact  for  that  purpose," 
instead  of  being  held  to  be  inoperative,  as  an  attempt  to 
confer  on  the  states  a  power  to  legislate,  of  which  the  Consti- 
*3201  ^^^^^^  ^*^  deprived  *them,  is  allowed  an  appropriate 
-I  and  important  signification.  It  manifests  the  under- 
standing of  Congress,  at  the  outset  of  the  government,  that 
the  nature  of  this  subject  is  not  such  as  to  require  its  exclu- 
sive legislation.  The  practice  of  the  states,  and  of  the  national  . 
government,  has  been  in  conformity  with  this  declaration, 
irom  the  origin  of  the  national  government  to  this  time ;  and 
the  nature  of  the  subject  when  examined,  is  such  as  to  leave 
no  doubt  of  the  superior  fitness  and  propriety,  not  to  say  the 
absolute  necessity,  of  different  systems  of  regulation,  drawn 
from  local  knowledge  and  experience,  and  conformed  to  local 
wants.  How  then  can  we  say,  that  by  the  mere  grant  of 
power  to  regulate  commerce,  the  states  are  deprived  of  all  the 
power  to  legislate  on  this  subject,  because  from  the  nature  of 
the  power  the  legislation  of  Congress  must  be  exclusive. 
This  would  be  to  affirm  that  the  nature  of  the  power  is  in  any 
case,  something  different  from  the  nature  of  the  subject  to 
which,  in  such  case,  the  power  extends,  and  that  the  nature 
of  the  power  necessarily  demands,  in  all  cases,  exclusive  legis- 
lation by  Congress,  while  the  nature  of  one  of  the  subjects  of 
that  power,  not  only  does  not  require  such  exclusive  legisla- 
tion, but  may  be  best  provided  for  by  many  different  systems 
enacted  by  the  states,  in  conformity  with  the  circumstances  of 
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the  ports  within  their_liinits.  In  construing  an  instrument 
designed  for  the  formation  of  a  government,  and  in  determine 
ing  the  extent  of  one  of  its  important  grants  of  power  to  legis- 
late, we  can  make  no  such  distinction  between  the  nature  of 
the  power  and  the  nature  of  .the  .aubjexit.  on  which  that  power 
was  intended  practically  to  operate,,  nor  consider  the  grant 
more  extensive  by  affirming  of  the  power,  what  is  not  true  of 
its  subject  now  in  question. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  mere 
grant  to  nongj^fisfi  gf  t^ft  ppwAr  to  regulatift.  commerce,  did 
not  deprive  the  states  of  power  to  regulate  pilots,  and  that 
although  Congress  has  legislated  on  this  subject,  its  legisla- 
tion manifests  an  intention,  with.. a. single  exception,  not  to 
regulate  this  subject,  but  to  leave  its  regulation  to  the  several 
states.  To  these  precise  questions^  which  are  all  we  are  called 
on  to  decide,  this  opinion  must  be  understood  to  be  confined. 
It  does  not  extend  to  the  question  what  other  subjects,  under 
the  commercial  power,  are  within  the  exclusive  control  of 
Congress,  or  m^y  be  regulated  by  the  states  in  the  absence  of 
all  congressional  legislation  ;  nor  to  the  general  question  how 
far  any  regulation  of  a  subject  by  Congress,  may  be  deemed 
to  operate  as  an  exclusion  of  all  legislation  by  the  states  ipon 
the  same  subject.  We  decide  the  precise  questions  before  us, 
upon  what  we  deem  sound  principles,  applicable  to  this  par- 
ticular subject  in  the  state  in  which  the  legislation  of  Congress 
has  left  it.     We  go  no  further. 

*  We  have  not  adverted  to  the  practical  consequences  [*821 
of  holding  that  the  states  possess  no  power  to  legislate 
for  the  regulation  of  pilots,  though  in  our  apprehension  these 
would  be  of  the  most  serious  importance.  For  more  than 
sixty  years  this  subject  has  been  acted  on  by  the  states,  and 
the  systems  of  some  of  them  created  and  of  others  essentially 
modified  during  that  period.  To  hold  that  pilotage  fees  and 
penalties  demanded  and  received  during  that  time,  have  been 
illegally  exacted,  under  color  of  void  laws,  would  work  an 
amount  of  mischief  which  a  clear  conviction  of  constitutional 
duty,  if  entertained,  must  force  us  to  occasion,  but  which 
could  be  viewed  by  no  just  mind  without  deep  regret.  Nor 
would  the  mischief  be  limited  to  the  past.  If  Congress  were 
now  to  pass  a  law  adopting  the  existing  state  laws,  if  eiiacted 
wTthout  authority,  and  in  violation  of  the  Constitution,  it 
would  seem  to  us  to  be  a  new  and  questionable  mode  of  legis- 
lation. 

If  the  grant  of  commercial  power  in  the  Constitution  has 
deprived  the  states  of  all  power  to  legislate  for  the  regulation 
of  pilots,  if  their  laws  on   this  subject  are  mere  usurpations. 
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upoK   the  exclusive  power  of  the  general  government,  and 
utterly  void,  it  may  be  doubted  whether  Congress  could,  with 
propriety,  recognize  them  as  laws,  and  adopt  them  as  its  own 
acts ;  and  how  are  the  legislatures  of  the  states  to  proceed  in 
future,  to  watch  over  and  amend  these  laws,  as  the  progres- 
sive wants  of  a  growing  commerce  will  require,  when  the 
members  of  those  legislatures  are  made  aware  that  they  can- 
not legislate  on  this  subject  without  violating  the  oaths  the^r 
have  taken  to  support  the  Constitution  of  the  United  States  ? 
yWe  are  of  opinion  that  this  state  law  was  enacted  by  yirtue 
/ ojjaipowerjjpesiding  Jn  the  state  to  legislate ;  that  it  is  not  in 
VoQmcC  withT  any  law  of  Congress ;  that  it  does  not  interfere 
f  with  any  system  which  Congress  has  established  by  making 
regulations^  or  by  intentionally  leaving  individuals  to  their 
own  unrestricted  action ;  that  this  law  is  therefore  valid,  and 
the  judgment  of  the  Supreme  Court  of  Pennsylvania  in  each 
case  must  be  affirmed. 

Mr.  Justice  McLean  and  Mr.  Justice  Wayne  dissented ;  and 
Mr.  Justice  Daniel,  although  he  concurred  in  the  judgment  of 
the  court,  yet  dissented  from  its  reasoning. 

Mr.  Justice  MoLEAN. 

It  is  with  regret  that  I  feel  myself  obliged  to  dissent  from 
the  opinion  of  a  majority  of  my  brethren  in  this  case. 

As  expressing  my  views  on  the  question  involved,  I  will 
copy  a  few  sentences  from  the  opinion  of  Chief  Justice  Mar- 
shall in  the  opinion  in  Oibbons  v.  Offden.  "  It  has  been  said," 
♦3221  ^^^^  *  *illustrious  judge,  "  that  the  act  of  August 
J  7th,  1789,  acknowledges  a  concurrent  power  in  the 
states  to  regulate  the  conduct  of  pilots,  and  hence  is  inferred 
an  admission  of  their  concurrent  right  with  Congress  to  regu- 
late commerce  with  foreign  nations  and  amongst  the  states." 
But  this  inference  is  not,  we  think,  justified  by  the  fact. 

"  Although  Congress,"  he  continues,  "  cannot  enable  a  state 
to  legislate.  Congress  may  adopt  the  provisions  of  a  state  on 
any  subject.  When  the  government  of  the  Union  was  brought 
into  existence,  it  found  a  system  for  the  regulation  of  its 
pilots  in  full  force  in  every  state.  The  act  which  has  been 
mentioned,  adopts  this  system,  and  gives  it  the  same  validity 
as  if  its  provisions  had  been  specially  made  by  Congrese.  But 
the  act,  it  may  be  said,  is  prospective  also,  and  the  adoption 
of  laws  to  be  in  future  presupposes  the  right  in  the  maker  to 
legislate  on  the  subject." 

^^The  act  unquestionably  manifests  an  intention  to  leave 
this  subject  entirely  to  the  states,  until  Congress  should  think 
proper  to  interpose ;  but  the  very  enactment  of  such  a  laiw 
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indicates  an  opinion  that  it  was  necessary ;  that  the  existing 
system  would  not  be  applicable  to  the  new  state  of  things, 
anless  expressly  applied  to  it  by  Congress.  But  this  section 
is  confined  to  pilots  within  the  bays,  inlets,  rivers,  harbors, 
and  ports  of  the  United  States,  which  are,  of  course,  in  whole 
or  in  part,  also  within  the  limits  of  some  particular  state. 
The  acknowledged  power  of  a  state  to  regulate  its  police, 
its  domestic  trade,  and  to  govern  its  own  citizens,  may  enable 
it  to  legislate  on  this  subject,  to  a  considerable  extent;  and 
the  adoption  of  its  system  by  Congress,  and  the  application 
of  it  to  the  whole  subject  of  commerce,  does  not  seem  to  the 
court  to  imply  a  right  in  the  states  so  to  apply  it  of  their  own 
authority.  But  the  adoption  of  the  state  system  being  tem- 
porary, being  only,  *  until  further  legislative  provision  shall 
be  made  by  Congress,'  shows  conclusively,  an  opinion  that 
Congress  could  control  the  whole  subject,  and  might  adopt 
the  system  of  the  states  or  provide  one  of  its  own." 

Why  did  Congress  pass  the  act  of  1789,  adopting  the  pilot- 
laws  of  the  respective  states?  Laws  they  unquestionably 
were,  having  been  enacted  by  the  states  before  the  adoption 
of  the  Constitution.  But  were  they  laws  under  the  Constitu- 
tion ?  If  they  had  been  so  considered  by  Congress,  they  would 
not  have  been  adopted  by  a  special  act.  There  is  believed  to 
be  no  instance  in  the  legislation  of  Congress,  where  a  state 
law  has  been  adopted,  which,  before  its  adoption,  applied  to 
federal  powers.  To  suppose  such  a  case,  would  be  an  imputa- 
tion of  ignorance  as  to  federal  powers,  least  of  all  chargeable 
against  the  men  who  formed  the  Constitution  and  who  best 
understood  it. 

Congress  adopted  the  pilot-laws  of  the  states,  because  it 
was  *well  understood,  they  could  have  had  no  force,  as  r«goo 
regulations  of  foreign  commerce  or  of  commerce  among  ^ 
the  states,  if  not  so  adopted.  By  their  adoption  they  were 
made  acts  of  Congress,  and  ever  since  they  have  been  so  con- 
sidered and  enforced. 

Each  state  regulates  the  commerce  within  its  limits ;  which 
is  not  within  the  range  of  federal  powers.  So  far,  and  no  far- 
ther could  effect  have  been  given  to  the  pilot  laws  of  the 
states,  under  the  Constitution.  But  those  laws  were  only 
adopted  ^'  until  further  legislative  provisions  shall  be  made  by 
Congress." 

This  shows  that  Congress  claimed  the  whole  commercial 
power  on  this  subject,  by  adopting  the  pilot  laws  of  the  states, 
making  them  acts  of  Congress ;  and  also  by  declaring  that  the 
adoption  was  only  until  some  further  legislative  provision 
could  be  made  by  Congress. 
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CaD  Congress  annul  the  acts  of  a  state  passed  within  its. 
admitted  sovereignty  ?  No  one,  I  suppose,  could  sustain  such 
a  proposition.  State  sovereignty  can  neither  be  enlarged  nor 
diminished  by  an  act  of  Congress.  It  is  not  known  that  Con- 
gress has  ever  claimed  such  a  power. 

If  the  states  had  not  the  power  to  enact  pilot  laws,  as  con- 
nected with  foreign  commerce,  in  1789,  when  did  they  get  it? 
li  is  an  exercise  of  sovereign  power  to  legislate.  In  this, 
respect  the  Constitution  is  the  same  now  as  in  1789,  and  also 
the  power  of  a  state  is  the  same.  Whence,  then,  this  enlarge- 
ment of  state  power.  Is  it  derived  from  the  act  of  1789,  that 
pilots  shall  continue  to  be  regulated  ^'  in  conformity  with  such 
laws  as  the  states  may  respectively  hereafter  enact  ?  *'  In  the 
opinion  of  the  Chief  Justice,  above  cited,  it  is  said,  Congress 
may  adopt  the  laws  of  a  state,  but  it  cannot  enable  a  state  to 
legislate.  In  other  words,  it  cannot  transfer  to  a  state  legis- 
lative powers.  And  the  court  also  say  that  the  states  cannot 
apply  the  pilot  laws  of  their  own  authority.  We  have  here, 
then,  the  deliberate  action  of  Congress,  showing  that  the  states 
have  no  inherent  power  to  pass  these  laws,  which  is  affirmed 
by  the  opinion  of  this  court. 

Ought  not  t^is  to  be  considered  as  settling  this  question  ? 
What  more  of  authority  can  be  brought  to  bear  upon  it  ?  But 
it  is  said  that  Congress  is  incompetent  to  legislate  on  this  sub- 
ject. Is  this  so  ?  Did  not  Congress,  in  1789,  legislate  on  the 
subject  by  adopting  the  state  laws,  and  may  it  not  do  so 
^ain?  Was  not  that  a  wise  and  politic  act  of  legislation  ? 
This  is  admitted;  But  it  is  said  that  Congress  cannot  legis- 
late on  this  matter  in  detail.  The  act  of  1789  shows  that  it  is 
unnecessary  for  Congress  so  to  legislate.  A  single  section 
covers  the  whole  legislation  of  the  states,  in  regard  to  pilots. 
Where,  then,  is  the  necessity  of  recognizing  this  power  to 
exist  in  the  states  ?  There  is  no  such  necessity ;  and  if  there 
*3241  ^^^9  ^^  would  not  make  the  *act  of  the  state  constitu- 
-l  tional ;  for  it  is  admitted  that  the  power  is  in  Congress. 

That  a  state  may  regulate  foreign  commerce,  or  commerce 
among  the  states,  is  a  doctrine  which  has  been  advanced  by 
individual  judges  of  this  court;  but  never  before,  I  believe, 
has  such-  a  power  been  sanctioned  by  the  decision  of  this 
court.  In  this  case,  the  power  to  regulate  pilots  is  admitted 
to  belong  to  the  commercial  power  of  Congress ;  and  yet  it  is 
held,  that  a  state,  by  virtue  of  its  inherent  power,  may  regu- 
late the  subject,  until  such  regulation  shall  be  annulled  by 
Congress.  This  is  the  principle  established  by  this  decision. 
Its  language  is  guarded,  in  order  to  apply  the  decision  only 
to  the  case  before  the  court.  But  such  restriction  can  never 
S44 


DECEMBER  TERM,   1851.  324 

Cooley  V.  Boaid  of  Wardens  of  Port  of  Philadelphia  et  al. 

operate,  so  as  to  render  the  principle  inapplicable  to  other 
cases.  And  it  is  in  this  lig^ht  that  the  decision  is  chiefly  to  be 
regretted.  The  power  is  recognised  in  the  state,  because  the 
subject  is  more  appropriate  for  state  than  federal  action:  $  and 
consequently,  it  must  be  presumed  the  Constitution  cannot 
have  intended  to  inhibit  state^  action.  This  is  not  a  rule  by 
which  the  Constitution  is  to  be  construed.  It  can  receive  but 
little  support  from  the  discussions  which  took  place  on  the 
adoption  of  the  Constitution,  and  none  at  all  &om  the  earlier 
decisions  of  this  court. 

It  will  be  found  that  the  principle  in  this  case^  if  carried 
out,  will  deeply  affect  the  commercial  prosperity  of  the.  coun- 
try. If  a.  state  has  power  to  regulate  foreign  commerce,  such 
regulation  must  be  held  valid,  until  Congress  shall  repeal  or 
annul  it.  But  the  present  case  goes  further  than  this.  Con- 
gress regulated  pilots  by  the  act  of  1789,  which  made  the 
acts  of  the  state,  on  that  subject,  the  acts  of  Congress.  In 
180B,  Pennsylvania  passed  the  law  in;  question,  which  materi- 
ally modified  the  act  adopted  by  Congress ;  and  this  act  of  1808 
is  held  to  be  constitutionaL  This,  then,  asserts  the  right  of 
a  state,  not  only  to  regulate  foreign  commerce,  but  to  modify, 
and,  consequently,  to  repeal  a.  prior  regulation  of  Congress. 
Is  there  a  mistake  in  this  statement?  There  is  none,  if  an 
adopted  act  of  a  state  is  thereby  made  aa  act  of  Congress,  and 
if  the  regulation  of  pilots,  in  regard  to  foreign  commerce,  be  a 
regulation  of  commerce.  The  latter  position  is  admitted  in 
the  opiaion  of  the  court,  and  no  one  will  controvert  the  for- 
mer. I  speak  of  the  principle  of  the  opinion,  and  not  of  the 
restricted  application  given  to  it  by  the  learned  judge  who 
delivered  it. 

The  noted  Blackbird  Creek  ceute  shows  what  little  influence 
the  facts  and  circumstances  of  a  case  can  have  in  restraining 
the  principle  it  is  supposed  to  embody. 

How  can  the  unconstitutional  acts  of  Louisiana,  or  of  any 
other  state  which  has  ports  on  the  Mississippi,  or  the  Ohio,  or 
*on.  any  of  our  other  rivers,  be  correpted,  without  the  r#Qoc 
aotiioa.  of  Congress  ?  And  when.  Congress  shall  act,  the  *• 
stftte  has  only  to  change  its  ground,  in  order  to  enact  and 
enforce  its  regulations.  Louisiana  now  imposes  a  duty  upon 
vessels  for  mooring  in  the  river  opposite  the  city  of  New 
OrJeans,  which:  is  called  a  levee  tax,  and  which,  on  some  boats 
per£or.ming  weekly  trips  to  that  city,  amounts  to  from  $3000 
to  $4000  annually.  What  is  there  to  prevent  the  thirteen  or 
fourteen,  states  bordering  upon  the  two  rivers  first-named,  from 
regulating  navigation  on  those  rivers,  although  Congress,  may 
have  regulated  the  same  at  some  prior  period?    1  speak  not 
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of  the  effect  of  this  doctrine  theoretically  in  this  matter,  but 
practically.  And  if  the  doctrine  be  true,  how  can  this  court 
say  that  such  regulations  of  commerce  are  invalid  ?  If  this 
doctrine  be  sound,  the  passenger  cases  were  erroneously 
decided.  In  those  cases  there  was  no  direct  conflict  between 
the  acts  of  the  states  taxing  passengers  and  the  acts  of  Con- 
gress. 

From  this  race  of  legislation  between  Congress  and  the 
states,  and  between  the  states,  if  this  principle  be  maintained, 
will  arise  a  conflict  similar  to  that  which  existed  before  the 
adoption  of  the  Constitution.  The  states  favorably  situated, 
as  Louisiana,  may  levy  a  contribution  upon  the  commerce  of 
other  states  which  shall  be  sufficient  to  meet  the  expenditures 
of  the  states. 

The  application  of  the  money  exacted  under  this  act  of 
Pennsylvania,  it  is  said,  shows  that  it  is  not  raised  for  revenue. 
The  application  of  the  money  cannot  be  relied  on  as  showing 
an  act  of  a  state  to  be  constitutional.  If  the  state  has  power  to 
pass  the  act  it  may  apply  the  money  raised  in  its  discretion. 

I  think  the  charge  of  half-pilotage  is  correct  under  the  cir- 
cumstances, and  I  only  object  to  the  power  of  the  state  to  pass 
the  law.  Congress,  to  whom  the  subject  peculiarly  belongs, 
should  have  been  applied  to,  and  no  doubt  it  would  have 
adopted  the  act  of  the  state. 

Mr.  Justice  DANIEL, 

I  agree  with  the  majority  in  their  decision,  that  the  judg- 
ments of  the  Supreme  Court  of  Pennsylvania  in  these  cases, 
should  be  affirmed,  though  I  cannot  go  with  them  in  the  pro- 
cess or  argument  by  which  their  conclusion  has  been  reached. 
The  power  and  the  practice  of  enacting  pilot-laws,  which  has 
been  exercised  by  the  states  from  the  very  origin  of  their 
existence,  although  it  is  one  in  some  degree  connected  with 
commercial  intercourse,  does  not  come  essentially  and  regu- 
larly within  that  power  of  commercial  regulation  vested  oy 
the  Constitution  in  Congress,  and  which  by  the  Constitution 
must,  when  exercised  by  Congress,  be  enforced  with  perfect 
*ft2B1  ^4^^^^^7i  ^"^  without  any  kind  of  discrimination,  *local 
-■  or  otherwise  in  its  application.  The  power  delegated  to 
Congress  by  the  Constitution  relates  properly  to  the  terms  on 
which  commercial  engagements  may  be  prosecuted ;  the  char* 
acter  of  the  articles  which  they  may  embrace ;  the  permission 
or  terms  according  to  which  they  may  be  introduced ;  and  do 
not  necessarily  nor  even  naturally  extend  to  the  means  of 
precaution  and  safety  adopted  within  the  waters  or  limits  of 
the  states  by  the  authority  of  the  latter  for  the  preservation 
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of  vessels  and  cargoes,  and  the  lives  of  navigators  or  passen- 
gers. These  last  subjects  are  essentially  local — they  must 
depend  upon  local  necessities  which  call  them  into  existence, 
must  differ  according  to  the  degrees  of  that  necessity.  It  is 
admitted,  on  all  hands,  that  they  cannot  be  uniform  or  even 
general,  but  must  vary  so  as  to  meet  the  purposes  to  be 
accomplished.  They  have  no  connection  with  contract,  or 
traffic,  or  with  the  permission  to  trade  in  any  subject,  or  upon 
any  conditions.  They  belong  to  the  same  conservative  power 
which  undertakes  to  guide  the  track  of  the  vessel  over  the 
rocks  or  shallows  of  a  coast,  or  river ;  which  directs  her  moor- 
ing or  her  position  in  port,  for  the  safety  of  life  and  property, 
whether  in  reference  to  herself  or  to  other  vessels,  their  car- 
goes and  crews,  which  for  security  against  pestilence  subjects 
vessels  to  quarantine,  and  may  order  the  total  destruction  of 
the  cargoes  they  contain.  This  is  a  power  which  is  deemed 
indispensable  to  the  safety  and  existence  of  every  community. 
It  may  well  be  made  a  question,  therefore,  whether  it  could, 
under  any  circumstances,  be  surrendered ;  but  certainly  it  is 
one  which  cannot  be  supposed  to  have  been  given  by  mere 
implication,  and  as  incidental  to  another,  to  the  exercise  of 
which  it  is  not  indispensable.  It  is  not  just  nor  philosophical 
to  argue  from  the  possibility  of  abuse  against  the  rightful 
existence  of  this  power  in  the  states;  such  an  argument 
would,  if  permitted,  go  to  the  overthrow  of  all  power  in  either 
the  states  or  in  the  federal  government,  since  there  is  no  power 
which  may  not  be  abused.  The  true  question  here  is,  whether 
the  power  to  enact  pilot-laws  is  appropriate  and  necessary,  or 
rather  most  appropriate  and  necessary  to  the  state  or  the  fed- 
eral governments.  It  being  conceded  that  this  power  has 
been  exercised  by  the  states  from  their  very  dawn  of  exist- 
ence ;  that  it  can  be  practically  and  beneficially  applied  by 
the  local  authorities  only;  it  being  conceded,  as  it  must  be, 
that  the  power  to  pass  pilot-laws,  as  such,  has  not  been  in  any 
express  terms  delegated  to  Congress,  and  does  not  necessarily 
conflict  with  the  right  to  establish  commercial  regulations,  I 
am  forced  to  conclude  that  this  is  an  original  and  inherent 

Eower  in  the  states,  and  not  one  to  be  merely  tolerated,  or 
eld  subject  to  the  sanction  of  the  federal  government. 

•Order.  [♦827 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  Pennsylvania,  for  the  Eas- 
tern District,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
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that  the  judgment  of  the  said  Supreme  Court  in  this  cauae  be« 
and  the  same  is  hereby,  affirmed,  with  costs. 


Sahijbl  Smyth  i;.  Stbadbr,  Pbviks  &  Go. 

U  a  ntit  of  error  does  not  set  oat  the  names  of  aU  the  parties  to  the  jocigment 
of  the  Circuit  Court,  the  case  will  be  dismiased.^ 

This  was  a  writ  of  error  from  the  Southern  District  of 
Alabama, 

-Mr.  PryoT^  counsel  for  the  defendants  in  error,  moved  the 
court  to  (Usmiss  the  case,  on  the  ground  that  the  writ  of  error 
does  not  contain  the  names  of  the  parties  to  the  judgment  set 
out  in  the  record. 

Whereupon,  the  court  passed  the  following  order: 

OrdtT. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  it  appearing  to  the  court 
here  that  this  writ  of  error  is  vicious  and  defective,  inasmuch 
as  it  does  not  set  out  the  names  of  all  the  parties  to  the  judg- 
ment of  the  Circuit  Court,  it  is  thereupon,  on  motion  of  itfr. 
Pry  or ^  of  counsel  for  the  defendants  in  error,  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be,  and  the  same 
is  hereby,  dismissed,  with  costs. 


f>» 


Union  Bank  of  Louisiana,  Complainants  and  AppBii- 

LANTS,  V.  JOSIAH  S.    STAFFORD   AND  JeANNKTTA   KiBK- 
LAND,  HIS  WIFB,  DEFENDANTS. 

The  26th  section  of  the  law  of  Louisiana  incorporating  the  Union  Bank  of 
Louisiana  declares  that  in  all  hypothecary  contracts  and  obligations  entered 
into  by  any  married  individual  with  the  bank,  it  shall  be  lawful  for  the  wife 
to  unite  with  him;  and  in  such  case  the  property  of  the  wife,  whether  dotal 
or  of  any  other  description,  shaU  be  affected  by  the  contract. 

^^^^^    *Whcre  a  wife  united  with  her  husband  in  mortgaging  property  to  the 

^ttB]      bank,  the  mortgage  was  good  under  this  clause. 

1  F01.LOWXD.  jyanenpori  v.  FU'ich-    ley,  20  Wall,  158,    See  also  The  Pro- 
mr*  16  How.,  144;   Simpson  v.  Gree-    lector,  11  Id.,  86. 
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A  sale  of  the  mortgaged  property  for  a  twelve  months'  bond  under  an  order 
of  seisure  and  sale  was  not  a  novation  or  extinguishment  of  the  original 
mortgage. 

Where  the  mortgage  is  payable  by  instalments,  some  of  which  were  not  due 
at  the  filing  of  the  bill,  the  statute  of  limitations  will  not  apply.  The  pos- 
session of  the  mortgagor  was  not  adverse  to  the  mortgagee. 

Where  other  parties  had  a  nominal  interest  as  defenouEUits,  and  resided  be- 
yond the  jurisdiction  of  the  court,  it  was  error  in  the  Circuit  Court  to  dis- 
miss the  bill  because  they  were  not  made  parties.  Under  the  act  of  Con- 
gress of  1839,  the  court  should  have  gone  on  to  decree  against  the  actual 
defendants;  and  in  this  case  all  who  have  a  beneficial  interest  are  in  court.^ 

This  was  an  appeal  from  the  Distriot  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  are  set  forth  in  the  opinion  of  the  court,  to  which 
the  reader  is  referred. 

It  was  argued  by  Mr.  Hale  and  Mr.  Oaxe  for  the  appellants, 
and  Mr.  Harris  for  the  appellees. 

The  points  made  by  the  appellants'  counsel  were  the  fol 
lowing : — 

IV.  The  matters  of  defense  set  up  by  Mrs.  Stafford  are  not 
sufficient  to  prevent  this  court  from  pronouncing  a  decree 
against  her.  The  first  of  her  defenses  consists  of  the  bar  of 
the  statute  of  limitations  of  Texas,  passed  Feb.  5,  1841,  which 
provides  "  that  all  actions  of  debt  grounded  upon  any  contract 
in  writing  shall  be  commenced  and  sued  within  four  years 
next  after  the  cause  of  such  action  accrued  and  not  alter," 
and  ''  that  if  any  person  against  whom  there  is  or  shall  be 
cause  of  action,  is  or  shall  be  without  the  limits  of  this  repub- 
lic at  the  time  of  the  accruing  of  such  action,  or  at  any  time 
during  which  the  same  might  have  been  maintained,  then  the 
person  entitled  to  such  action  shall  be  at  liberty  to  bring  the 
same  against  such  person  or  persons  after  his  or  their  return 
to  the  republic,  and  the  time  of  such  person's  absence  shall 
not  be  accounted,  or  taken  as  a  part  of  the  time  limited  by 
this  act.     Hartley's  Dig.,  §§  2377,  2896. 

1.  This  plea  is  not  applicable  to  an  equitable  demand  of  this 
nature.  The  debt  may  be  barred,  and  yet  the  right  to  fore- 
close subsist.  Bar^k  of  Metropolie  v.  GhMschlick^  14  Pet.,  20, 
82 ;  Thayer  v.  Mann^  19  Pick.  (Mass.)  586 ;  Baldwin  v.  Nor- 

^  Where  the  case  may  be  completely  Canal  Ac.  Co.  y.  Staffordy  post  *848. 

decided  as  between  the  parties  liti-  See  also  Louisville  Ac.  72.  M.  Co.'r, 

gant,  an  interest  in  some  other  person  Letsoriy  2  How.,  497,  and  note;  CUar- 

or  persons  beyond  the  reach  of  pro-  water  v.  Meredithj  21  Id.,  489;  !Dor9- 

oess,  will  not  prevent  a  decree.    JSl^  mua  v.  Bennett,  4  McLean,  224;  State 

mendorf  v.  Taylor,   10  Wheat.,  152;  ex  rel  MiUlen  v.  Dreio,  32  La.  Ann., 

Hallow  V.  Binde,  12  Id.,  193;  VaUier  1044. 
▼.  fitnde,  7  Pet.,  252;  New  Orleans 
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tan,  2  Conn.,  163;  Clark  v.  Buirs  Exr.,  2  Root  (Conn.),  829; 

1  Powell  on  Mort.,  892  a,  896  h ;  Angell  on  Lim.,  494,  n.  1 ; 
Elmendorfy.  Taylor,  10  Wheat.,  152 ;  Case  of  Cholmondeley  v. 
Clinton^  explained  by  Stewart  v.  Nichols,  1  Tamlyn,  207. 

2.  The  fact  that  the  bill  was  filed  within  four  years  after 
•8291  ^^®  *removal  of  the  defendants  to  Texas,  is  sufficient 
J  of  itself  to  remove  the  bar ;  and  the  language  of  the 
22d  section  of  the  act  has  always  hitherto  been  construed  to 
apply  to  strangers.  Southerst  v.  Graeme,  3  Wills,  145 ;  5  Bac. 
Ab.,  286 ;  Dwight  v.  Clark,  7  Mass.,  518 ;  Bulger  v.  Roche,  11 
Pick.  (Mass.),  89,  40 ;  LiUle  v.  Blunt,  16  Id.,  863 ;  Buggies  v. 
Keehr,  8  Johns.  (N.  Y,),  257 ;  Chomqua  v.  Mason,  1  Gall., 
844,  846 ;  Ustis  v.  Rawlins,  5  How.  (Miss.),  258 ;  Rysinger  v. 
Baltzell,  8  Gill  &  J.  (Md.),  158 ;  Sissons  v.  Bicknell,  6  N.  H., 
567 ;  Dunning  v.  Chamherlin,  6  Vt.,  127 ;  Case  v.  Cushman,  1 
Pa.  St.,  241 ;  King  v.  Lane,  7  Mo.,  241. 

8.  The  opposite  construction  given  to  the  1st  and  22d  seo- 
tions  of  the  act  by  the  Supreme  Court  of  Texas,  will  not  be 
followed  by  this  court,  because  it  would  give  the  act  an  extra- 
territorial effect,  is  contrary  to  reason,  and  cannot  apply  to 
cases  within  the  chancery  jurisdiction  of  the  United  States. 
And  this  court  has  never  held  a  less  period  than  twenty  years 
as  sufficient  to  bar  the  enforcement  of  a  trust  or  equitable 
demand.  Reimsdyk  v.  Kane,  1  Gall.,  880,  881;  JSoyle  v. 
Zacharie^  6  Pet.,  659 ;  Robinson  v.  Campbell,  8  Wheat.,  212 ; 
United  States  v.  Rowland,  4  Id.,  108 ;  Fletcher  et  ah  v.  Morey^ 

2  Story,  567 ;  Q-ordon  v.  Hobart,  2  Sumn.,  402 ;  Flagg  v.  Mann, 
Id.,  544 ;  Thomas  v.  HdtcJi,  8  Id.,  176 ;  Bellows  v.  Peck,  8  Story, 
434 ;  Hughes  v.  Edwards,  9  Wheat.,  489 ;  Elmendorf  v.  Taylor, 
10  Id.,  162 ;  Prevost  v.  Ohratz,  6  Id.,  481 ;  Michoud  et  al,  v. 
GKroud  et  al.  4  How.,  561 ;  Dexter  et  al.  v.  Arnold,  1  Sumn., 
110 ;  Q-ordon  et  al.  v.  Hobart  et  al.,  2  Id.,  401 ;  Q-ovld  v.  0-ould 
et  al,  8  Story,  586 ;  Piatt  v.  Fattier,  1  McLean,  160, 162 ; 
Rhode  Island  v.  Massachusetts,  15  Pet.,  233. 

4.  The  terms  of  the  obligation  and  mortgage  of  1841,  show 
that  a  new  cause  of  action  accrued  on  the  failure  to  pay  each 
successive  instalment,  as  they  became  due ;  and  such  a  cause 
of  action  did  therefore  accrue  within  four  years  before  filing 
the  bill.  1  Pothier,  Obi.  Evans,  404 ;  Baltimore  Tump.  Co. 
v.  Barnes,  6  Harr.  &  J.  (Md.),  57 ;  Angell  on  Lim.,  105.  And 
the  running  of  the  time  was  sufficiently  interrupted  by  the 
proceedings  upon  the  twelve  months'  bond  of  William  M. 
Stafford  against  the  mortgaged  slaves,  in  February  and  March, 
1845.     Print.  R.,  350,  354,  440,  441,  444. 

6.  The  complainants  have  used  all  the  diligence  in  theii 
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power,  under  the  circumstances  of  the  case,  to  enforce  their 
aemand,  and  are  not  culpable  for  laches. 

v.  The  defense  of  coverture  is  also  insufficient,  because  by 
the  laws  of  Louisiana,  Mrs.  StafiEbrd  was  authorized  to  become 
surety  for  her  husband's  debts  by  renouncing  her  privileges  ; 
and  by  the  charter  of  the  bank,  she  was  specially  empowered 


to  do  *so ;  and  there  is  no  satisfactory  proof  of  her 


[♦880 


separate  interest  in  the  property. 

Beauregard' %  Exr%  v.  Pieman  and  mfe^  1  Mart.  (La.),  294 ; 
Brognier  v.  Forstall^  8  Id.,  577 ;  Chappellon  and  wife  v.  St* 
Maxell  %  Heirs^  6  Id.,  167 ;  Perry  v.  Ctrehau^  7  Id.,  489 ;  Bank9 
V.  Trudeua^  2  Mart.  (La.)  N.  S.,  89 ;  Tremf  v.  Lanaux^e  Synr 
die^  4  Id.,  230 ;  Drew  v.  Hie  Creditors^  Id.,  669 ;  Civ.  Co.  La., 
2412  ;   Qaequet  v.  Dimitry^  9  La.,  586 ;  Act  of  La.,  March 

S7,  1835 ;  Bank  of  La.  v.  Farrar  and  mfe^  1  La.  Ann.,  49 ; 
Mechanics  and  TSradere  Bank  y.  Bawley^  Id.,  1847,  878 ;  Farrar 
V.  K  0.  Qae^igkb  Co.,  Id.,  1847,  874 ;  Bein  v.  Heath,  6  How., 
228 ;  Print.  R.,  809,  828,  824 ;  Civ.  Co.  La.,  §  2408 ;  BertU  v. 

Walker,  Sheriff,  1  Rob.  (La.),  481;  Civ.  Co.  La.,  §  2855; 
Babin  v.  Broeset,  11  La.,  59 ;  LasS  v.  Dimitry,  7  Id.,  479. 

VI.  The  defense  resting  on  the  ground  that  the  order  of 
seizure  and  sale  on  the  mortgage  of  1841,  was  a  merger  of  the 
debt  is  simply  absurd ;  the  mortgage  itself  being  the  judg- 
ment, and  the  order  the  mere  mode  of  executing  it.  Code  Pr. 
La..  §§  732,  783,  784. 

VII.  The  defense  set  up  in  argument  that  the  mortoage 
lien  was  discharged  by  the  sale  in  1848  to  William  M.  Staf- 
ford, cannot  be  sustained ;  because,  1st,  the  facts  are  not 
pleaded  as  constituting  such  defense  nor  for  that  object. 
2  Dan.  Ch.  Pr.,  815 ;  Uline  v.  Beaumont,  18  Jur.,  826. 

2.  Because  the  sale  is  not  proved,  the  sheriff's  return  being 
fatally  defective  in  not  showing  a  compliance  with  the  Code 
of  Practice  of  Louisiana,  in  the  particulars  mentioned  in  the 
objections  filed  by  the  counsel  for  the  complainants,  and  no 
act  of  sale  having  been  produced.  Patterson  v.  Q-aines  and 
wife,  6  How.,  601 ;  Code  Pr.  La.,  §§  664,  665,  666,  667,  671, 
681,  682 ;  Lawrence,  syndic,  v.  Bowman,  6  Rob.  (La.),  21 ; 
Duke  V.  Bauth,  Ann.  R.,  1847,  385,  386 ;  Wright  v.  Higginbot- 
torn,  10  Rob.  (La.),  80 ;  Code  Pr.  La.,  §§  691-698 ;  Dt{four  v. 
Uamfrane,  11  Mart.  (La.),  675,  706,  709. 

8.  Because  a  sheriff's  sale  for  credit,  on  a  twelve  months' 
bond  for  the  payment  of  the  price,  cannot,  by  the  laws  of 
Louisiana,  or  the  Constitution  of  the  United  States,  extinguish 
the  debt  or  release  the  mortgage  lien.  Civil  Co.  La.,  §§  2186, 
2188 ;  Pothier  on  Obi.,  Nos.  559,  564 ;  Mulenbruoh,  Doct. 
Pand.,  §  476 ;  Just.  II.,  29,  8 ;   Partidas,  V.,  14, 15 ;   BouiUo^ 
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9j/nSio^  y.  Merle  et  al*^  9  La.,  216,  224 ;  Pointz  et  al.  v.  Duplafh 
tier,  2  Mart.  (La.),  178,  881 ;  Williams  v.  Brent,  7  Mart.  (La.) 
N.  S.,  206  ;  RehouTs  Heirs  v.  Behren  et  ah,  9  La.,  90 ;  Turner 
V.  Parker  et  ah,  10  Rob.  (La.),  164 ;  Dunlap  v.  Sims,  2  La. 
Ann.,  1847,  289 ;  Const.  U.  S.,  art.  1,  §  10;  and  the  language 
of  the  case  of  Offut  v.  Hendsley  et  ah,  9  La.,  1,  is  readily 
explained,  and  only  applies  when  the  twelve  months'  bond  is 
•ftfti  1  *paid.  Troplong,  Coram,  de  Privileges,  No.  996  et  seq, 
'^'^^J  compared  with  No8-720,  721;  Civ.  Co.  La.,.§  8874; 
Code  Nap.,  2180 ;  Dig.,  XX.  6  fr.  6,  §  1,  2  (Ulpian) ;  Mackel- 
dey,  Mod.  Civ.  Law,  vol.  1,  899. 

VIII.  The  objection  to  the  want  of  M'Waters,  William  M. 
Stafford,  and  Thomas,  as  parties,  is  also  unavailing,  as  their 
interest  is  not  sufficiently  proved,  and  they  reside  out  of  the 
jurisdiction  of  the  court,  and  have  not,  although  apprised  of 
the  pending  of  the  suit,  made  themselves  parties  voluntarily. 
The  act  of  Congress  of  Feb.  28, 1889,  was  intended  to  provide 
for  all  such  cases,  and  introduces  a  more  indulgent  rule. 
Answer  of  Mrs.  Stafford,  Print.  R.,  122,  123;  Story,  1  Eq. 
PL,  §  79, 185 ;  Mallato  v.  ffinde,  12  Wheat.,  193 ;  Depositions  of 
Thomas  and  M'Waters.  Print.  R.,  878,  883;  Act  of  Con- 
gress, Feb.  28, 1889,  Ch.,  sec.  1  (16  Stat,  at  L.,  821) ;  Rules 
in  Chancery,  xlvii ;   McCoy  v.  Rhodes,  11  How*,  41. 

As  to  M*  Waters,  the  conveyance  in  trust  to  him  was  not 
proved,  and  the  trust  property  and  beneficiary  are  both  within 
the  jurisdiction  of  the  court ;  no  decree  is  sought  against  him 
personally. 

As  to  William  M.  Safford,  he  has  parted  with  all  the  inter- 
est he  ever  had,  and  in  fact  he  possessed  none,  never  having 
paid  the  price  bid  for  the  slaves  at  the  sheriff's  sale. 

As  to  Isaac  Thomas,  he  sets  up  no  interest,  and  is  shown 
to  have  divested  himself  of  all  title.  The  Canal  Bank  appears 
to  be  the  only  party  concerned  under  Thomas's  purchase  in 

1840,  and  the  rights  of  the  two  banks,  which  are  prosecuting 
their  suite  together,  and  unite  in  holding  by  the  receiver,  the 
prapei*ty  in  dispute,  may  be  settled  in  the  District  Corurt. 
The  sale  to  Thomas,  being  under  a  mortgage  given  by  Mrs. 
Stafford  in  1886,  when  she  was  a  minor,  is  inferior  to  the  title 
of  the  complainants  under  their  mortgage  of  1887,  ratified  in 

1841,  the  ratification  relating  back  even  against  third  parties. 
Troplong,  Comm.  de  Privileges  Nos.  496,  496,  sea. 

IX.  The  last  objection  material  to  be  noticed  is  that  no 
relief  can  be  given,  as  the  title  to  about  forty-eight  of  the 
slaves  appears  to  be  in  other  persons  than  the  defendants; 
Hnd  there  is  nothing  to  show  what  particular  slaves  are  thus 
exempt  from  the  operation  of  the  mortgage.    In  answer  to  this 
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we  say,  that  the  defendants  set  up  title  to  all  the  slaves  in 
themselves^  and  cannot  avail  themselves  of  this  objection. 
Also  that  the  ground  of  the  objection  is  not  true,  since  the 
mortgage  of  1887,  being  ratified,  binds  the  defendants,  and  the 
title  to  the  slaves  referred  to  purchased  bv  Thomas  in  1840, 
is  not  shown  ever  to  have  legally  passed  from  them.  If  any 
party  is  interested  in  these  slaves  it  is  the  Canal  Bank,  and 
the  contending  claims  of  the  *two  banks  may  be  de-  r«ooo 
cided  by  a  reference  to  a  master  in  the  District  Court.  I- 
Thomas  having  left  the  slaves  once  claimed  by  him  in  the 
possession  of  the  defendants,  without  reasserting  his  claim,  or 
recording  his  conveyance  in  Texas,  these  slaves  fall  again 
within  the  mortgage  of  the  Union  Bank.  Act  of  Texas,  Feb. 
6, 1840,  §  12;  Hartley's  Dig.,  §  2774. 

It  is  also  insisted  that  the  state  of  the  case  cannot  prevent 
a  decree,  even  upon  the  ground  taken  by  the  defendants ;  and 
that  in  any  event  this  court  would  not  dismiss  the  bill,  but 
remand  the  cause,  with  leave  to  take  further  proof,  and  to 
make  parties,  if  necessary.  Doddridge  v.  WashingtofCs  Ex\s^ 
2  Pet.,  870 ;  HurU  v.  WicUiffe^  Id.,  201 ;  OaldweU  v.  TaggaH, 
et  al.,  4  Id.,  190. 

X.  Should  a  decree  be  rendered  for  the  appellants  in  this 
court,  they  are  clearly  entitled,  under  their  prayer  for  general 
relief,  to  the  application  of  the  hire  of  the  slaves  while  in  the 
possession  of  the  receiver,  amounting  now  to  about  $15,000, 
to  be  appropriated  to  the  satisfaction  of  the  mortgage  debt. 
Boonb  V.  Chiles^  10  Pet.,  177 ;  CcUdwell  v.  His  Creditors^  9  La., 
267 ;  Skillman  and  Wife  v.  Lctcy^  5  Mart.  (La.),  N.  S.,  52 ; 
Hutching' 9  Widow  and  Heirs  v.  Johnson' %  Heirs^  19  La.,  487  ; 
Troplong,  Comm.  de  Privil^es,  Nos.  404,  697,  778,  840.  2  ; 
Expropriation  Forc^e,  No.  29 ;  Proudhon,  Dom.  de  Propri^t^, 
Nos.  92,  95,  719;  Dig.  XX.,  1  fr.,  16,  §  4;  Civ.  Code  La., 
§§  461,  467,  587,  8148,  8871. 

Mr.  Harris^  for  the  appellees  contended,  that  the  court  below 
ought  not  to  have  taken  jurisdiction  of  this  cause,  because  the 
proper  and  necessary  parties  have  not  been,  and  cannot  be, 
made.  It  is  submitted  that  Isaac  Thomas,  in  his  own  right, 
and  as  the  executor  of  M.  P.  Flint,  has  an  interest  in  this 
case.  The  mortgage  to  Thomas  and  Flint  is  anterior  to  that 
of  the  bank,  and  their  rights  and  claims  were  not  released  or 
renounced  by  what  was  done,  but  merely  postponed.  They 
only  agreed  that  the  bank  should  have  a  preference  over  them, 
but  they  have  an  adverse  interest  to  that  institution,  in  adjust^ 
ing  the  amount  for  which  this  preference  shall  exist.  They 
ha^'e  also  the  right  to  avail  themselves  of  any  act  of  the  bank, 
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or  its  agents,  since  the  confirmatory  act  of  1841,  which  might 
tend  to  defeat  the  claim  of  the  complainants  entirely,  and 
bestow  upon  them  their  original  preference.  For  this  purpose, 
it  is  contended,  they  could  make  any  defense  to  the  action. 
Besides,  the  mortgage  shows  Isaac  Thomas  has  a  prior  claim 
to  about  forty-eight  of  the  said  slaves. 

Mr.  Stafford  is  also  a  proper  and  necessary  party.  He,  at 
the  instance  of  the  bank,  purchased  the  property  in  contro- 
versy, under  the  same  mortgage  which  the  plaintiffs  are  now 
*ftS81  ^^deavorin^  *a  second  time  to  foreclose.  This  they  are 
-I  seeking  to  ao,  in  the  absence  of  any  allegation  in  the 
bill  that  this  sale  to  William  M.  Stafford  is  either  void  or 
voidable.  The  record  not  only  discloses  the  fact  that  the  sale 
of  this  property  was,  at  the  instance  of  the  bank,  made  to 
William  M.  Stafford,  but  that  he  has  made  a  partial  payment 
of  the  purchase-money,  and  has  received  a  credit  therefor. 
Can  the  bank  cause  the  sale  to  be  made?  Can  it  subse- 
quently in  effect  confirm  It,  by  receiving  (and  still  holding)  a 
portion  of  the  purchase-money ;  and  can  it  then,  in  a  court  of 
equity,  treat  this  sale  as  a  mere  nullity  ?  Under  such  cir- 
cumstances, it  is  most  respectfully  submitted,  that  William 
M.  Stafford  ought  not  to  be  passed  by  as  an  unnecessary  party 
to  this  cause. 

It  is  conceived  to  be  not  less  obvious  that  James  A.  M'Wa- 
ters,  the  trustee  to  whom  this  property  was  conveyed  by  Wil- 
liam M.  Stafford,  ought  not  to  be  regarded  as  an  unnecessaiy 
party. 

The  first  and  third  answers  of  Mrs.  Stafford  to  the  interro- 
gatories propounded  to  her  by  the  complainant,  and  the 
evidence  of  Prey  and  Frenet  prove  that  the  obligation  and 
mortgage  were  not  given  in  consideration  of  money  loaned  by 
the  bank. 

Exhibit  No.  4,  and  the  sheriff's  return,  show  that  this  mort- 
gage was  foreclosed,  and  that  William  M.  Stafford  purchased 
the  slaves  in  controversy. 

Bv  the  art.  2412  of  the  La.  Code,  (notwithstanding  art. 
2266,)  the  wife  cannot  in  any  manner  bind  herself  for  the 
debts  of  her  husband.  The  true  nature  of  the  contract,  (what- 
ever may  be  its  form,)  will  be  inquired  into  under  the  laws  of 
Louisiana,  where  this  was  made  and  executed.  2  Mart.  (La.) 
N.  S.,  39;  6  Id.,  481;  7  Id.,  262;  8  Id.,  698;  9  La.,  690;  10 
Id.,  147. 

In  the  year  1824  the  Civil  Code  of  Louisiana  was  adopted 
.  by  the  legislature,  and  it  went  into  effect  in  June,  1826,  con- 

I  taining  the  article  2412.     This  was  but  a  re-enactment  of  the 

old  law.  At  the  same  session  of  the  legislature  the  Bank  oi 
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Louisiana  was  chartered.     A  clause  was  inserted  in  this  char- 
]  ter,  permitting  married  women  to  become  bound  with  their 

husbands  in  certain  obligations  to  that  institution.  It  is  sub- 
mitted that  this  being  an  exception  to  the  general  law,  should 
be  strictly  construed.  A  similar  provision  was  accorded  to 
several  other  bank  charters ;  and  in  1882  the  Union  Bank  was 
created.  By  the  25th  section  of  the  act,  it  is  provided  that  in 
all  hypothecary  contracts  and  obligations  entered  into  ^^  ac- 
cording to  the  true  intent  and  meaning  of  this  act,"  it  shall  be 
lawful  for  the  wife  to  bind  herself  with  her  husband,  &c.  So 
she  can  only  bind  herself  in  an  hypothecary  contract  made 
according  to  the  intention  of  the  charter. 

The  first  class  of  these  hypothecary  contracts  was  such  as  is 
^contemplated  by  sections  2,  8,  4,  8,  and  to  these  the  r«oQ4 
25th  section  would  apply.     But  Stafford  and  wife  not  ■- 
being  stockholders,  the  provisions  of  these  sections  cannot  be 
made  to  apply  to  this  case. 

The  next  class  to  which  the  25th  section  was  intended  to 
apply,  was  hypothecary  contracts  of  the  husband  and  wife  for 
the  loan  of  money  from  the  bank.  By  the  laws  of  Louisiana, 
a  bank  cannot  loan  any  thing  but  specie  or  its  own  notes,  the 
representatives  of  specie.  It  cannot  pay  out  the  notes  of 
another  bank  at  its  counter,  consequently  it  cannot  make  a 
loan  of  them.  Then,  with  much  less  propriety  could  it  be 
said,  it  would  loan  or  pay  out,  in  this  instance,  the  insolvent 
obligations  of  Thomas  Barrett  &  Co.  See  art.  12  Louisiana 
Code,  4  La.,  57 ;  6  Id.,  248 ;  and  art.  2412  of  the  code,  which 
is  a  prohibitory  law.  These,  construed  in  connection  with  the 
25th  section  of  the  charter,  it  is  submitted  that,  under  the 
laws  of  Louisiana,  Mrs.  Stafford  was  not  bound  by  the  con* 
tract  of  1887  or  that  of  1841. 

It  is  further  contended  that  the  original  debt  of  Stafford 
and  wife  (if  any  ever  existed)  was  extinguished  by  novation, 
one  of  the  modes  by  which  obligations  may  become  extinct. 
See  Louisiana  Code,  art.  2126  and  2181,  and  notes  in  Pothier 
on  Obligations,  part  8,  chap.  2,  No.  546,  vol.  I,  889. 

The  debt  (if  any)  being  extinguished  as  prescribed  by  art. 
2126,  the  mortgage  being  only  a  security  for  its  payment, 
must  also  be  extinguished.  See  articles  8251,  8252,  8374, 
Louisiana  Code. 

If  a  debt  ever  existed  it  was  extinguished  by  novation, 
according  to  the  provisions  of  art.  2185  Louisiana  Code*  See 
also  Barrow  v.  HinOy  2  Mart.  (La.)  N.  S.,  144,  where  a  credi- 
tor took  a  note  in  payment  of  an  account,  &c. ;  also  Abat^  ^c,^ 
V.  NoUe^  ^c,  6  Id.,  687,  and  Sunt  v.  Boi/d^  ^  Co.,  2  La.,  Ill  ; 
Btlso  art.  2185  Louisiana  Code,  and  Pothier,  No.  568.  p.  39. 
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The  two  last  authorities  show,  when  taken  in  connection  with 
the  evidence  of  Mr.  Frey,  the  cashier,  and  that  of  the  other 
witnesses,  that  the  bank,  by  its  agreement  and  its  action  in 
execution  thereof,  made  William  M.  Stafford  its  new  debtor 
in  the  place  of  J.  S.  Stafford  and  wife,  and  thereby  discharged 
the  liability  of  the  latter.  By  agreement  the  purchaser  was 
to  pay  by  instalments. 

It  is  contended  that  the  sale  of  the  property-  by  the  bank  to 
William  M.  Stafford,  by  virtue  of  an  execution  and  under  an 
agreement  with  the  purchaser,  that  he  was  to  give  no  security 
upon  his  twelve  months'  bond,  (which  the  law  required 
should  be  given,)  fully  released  the  defendants  from  all 
liability  which  might  have  existed  on  account  of  said  debt. 
«oqc-i  See  8  Rob.  (La.),  *156 ;  case  of  Overton  v.  Rieaud,  in 

^J  La.  Ann.,  1847,  No.  9,  p.  805 ;  and  Co.  Pract,  art.  681. 

It  will  be  seen  by  the  testimony  of  Mr.  Prey,  that  a  payment 
was  made  by  William  M.  Stafford,  the  purchaser,  and  a  credit 
given  on  his  twelve  months'  bond  by  the  bank. 

When  William  M.  Stafford  became  the  purchaser  of  this 
property,  independently  of  his  special  contract  with  the  bank, 
the  law  would  have  created  a  new  debt  and  a  new  security. 
Code  of  Practice,  art.  681.  In  case  the  new  agreement  was 
not  complied  with,  execution  must  have  issued  on  the  bond« 
and  not  on  the  original  mortgage.  10  Mart.  (La.),  425: 
Code  Prac,  art.  719,  720 ;  see  also  art.  708,  705 ;  9  La.,  92  ; 
BuUard  and  Curry's  Dig.,  485,  §  15. 

The  record  shows  that  when  William  M.  Stafford  purchased 
the  slaves,  he  also  purchased  a  plantation,  belonging  to  J.  S. 
Stafford  and  wife.  Upon  the  twelve  months'  bond  the  bank 
issued  an  execution,  sold  this  as  the  property  of  William  M. 
Stafford,  and  became  the  purchaser  of  it.  Then  the  bank 
understood  William  M.  Stafford  to  be  the  debtor,  and  treated 
him  accordingly.  If  he  acquired  title  to  the  land  by  purchase 
under  this  execution,  why  did  he  not  acquire  a  title  to  the 
slaves  also?  They  were  purchased  at  the  same  time,  and 
under  the  same  execution.     La.  Code,  art.  8252. 

But  it  is  contended,  that  though,  in  this  instance,  the  debt 
might  exist,  the  mortgage  would  be  extinguished.  La.  Code, 
art.  8874 ;  6  La.  288. 

If  the  sale  had  been  irregular  it  would  be  contended  that 
the  bank  could  not  annul  or  attack  it.  For  it  was  made  at 
the  instance  and  under  the  directions  of  the  bank,  and  that 
institution,  as  the  warrantor  of  Mr.  William  M.  Stafford,  is 
bound  to  make  his  title  valid.  La.  Code,  art.  2599,  and 
authorities  cited  under  it.  The  sale  on  execution  traosfen 
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the  property  of  the  thing  to  the  purchaser.     La.  Code,  art. 
2508;  C.  Prac,  art  711;  4  La.,  9,  10;  Mart.  (La.),  222. 

By  taking  out  execution  on  the  twelve  months'  bond  the 
plaintiff  ratified  this  sale.    La.  Code,  arts.  2252,  2254. 

The  adjudication  of  the  sheriff  is  a  complete  sale.  La.  Code, 
arts.  2585,  2586,  2601 ;  9  La.,  180 ;  Code  of  Practice,  arts. 
690-^95. 

The  plaintiff  in  execution  is  the  warrantor  of  the  purchaser 
under  it.  He  cannot  have  the  sale  made  and  then  repudiate 
it.     See  La.  Code,  art.  2599. 

The  bill  alleges  that  the  slaves  in  controversy  remained  in 
the  state  of  Louisiana  until  about  the  28th  February,  1845, 
and  that  the  defendants  then  unlawfully,  and  with  the.  intent 
to  defraud  the  complainants  of  their  just  rights  in  the  premi- 
ses, and  of  their  ^claims,  liens,  and  privileges,  &c.,  &c.,  rmft^a 
upon  said  slaves,  fraudulently  removed,  and  caused  to  ^ 
be  removed,  said  slaves  from  the  said  state  of  Louisiana  to  the 
Republic  of  Texas.  Record,  p.  161,  shows  that  said  slaves 
had  been,  at  the  instance  of  the  bank,  previously  sold  to  Wil- 
liam M.  Stafford.  This  is  relied  on,  in  part,  to  show  that  the 
trustee  and  Mrs.  Stafford  held  adverse  possession  of  the  sales 
for  more  than  two  years  before  the  filing  of  the  bill.  See 
Angell  on  Lim.,  171  and  518 ;  2  Story  Eq.,  1520,  and  note. 

The  bill,  the  allegations  contained  in  the  plea,  and  the  peti- 
tion of  the  bank,  show  that  the  right  of  action  on  the  obliga- 
tion and  mortgage  accrued  to  the  complainants  on  the  Ist  of 
March,  1842. 

It  is  further  contended  that  the  plea  of  the  statute  of  limi- 
tations of  four  years  is  a  bar  to  the  plaintiff^s  action.  For  the 
22d  section  of  this  act  intended  that  the  statute  should  cease 
to  run  only  in  the  case  in  which  a  resident  should  absent  him- 
self from  Texas.  The  supplement  to  the  act  must  have  this 
effect,  or  have  none  at  all.  This  has  now  become  the  settled 
law  by  the  decisions  of  the  Supreme  Court  of  the  state  of 
Texas.  See  the  case  of  Snodeley  v.  Cage^  and  Lave  v.  Dock 
and  TifM. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  Union  Bank  of  Louisiana  filed  a  bill  in  the  District 
Court  of  the  United  States  for  Texas,  claiming  the  seizure 
and  sale  of  certain  negro  slaves  which  had  been  mortgaged  to 
them  by  the  defendants  in  Louisiana  and  afterwards  removed 
to  Texas.  The  bill  was  dismissed  by  the  court  below  for  want 
of  proper  parties,  and  the  complainants  have  appealed  to  this 
Gourt.  It  will  be  necessary  to  select,  from  the  voluminous 
.ecord  of  the  case,  only  so  much  of  the  allegations  in  the 

857 


Mt  SUPREME  COURT. 

IJxiioii  Bank  of  Louisiana  v.  Stafford  et  aL 

pleadings  and  of  the  evidence  connected  therewith,  as  will 
exhibit  the  several  points  of  law  which  have  been  argued  8»d 
relied  upon  in  this  court. 

The  bill  sets  forth  a  mortgage  made  by  the  respondents 
through  their  attorney  to  the  complainants!,  dated  on  the  6th 
of  June,  1887,  to  secure  the  payment  of  a  loan  of  $45,000, 
payable  in  one  year  from  its  date.  Among  other  things,  this 
mortgage  included  102  slaves,  with  their  increase.  When 
this  mortgage  became  due,  the  defendants  refused  to  pay,  and 
opposed  the  sale  of  the  slaves,  on  the  ground  that,  at  the  time 
of  its  execution,  Mrs.  Stafford  was  a  minor.  After  some  time 
a  compromise  was  effected  between  the  parties  by  the  inter- 
vention of  friends.  The  bank  accepted  the  notes  of  J.  S. 
Stafford  for  about  twenty  thousand  dollars  of  their  debt,  and 
Mrs.  Stafford  joined  her  husband  in  a  mortgage  on  the  same 
property  for  the  sum  of  $30,000  payable,  the  interest  annually, 
*8A71  ^^^  ^^^  principal  in  annual  instalments,  ^commencing 
^  on  the  first  of  March,  1844,  and  ending  in  1851.  This 
mortgage  is  dated  on  the  22d  of  May,  1841.  It  recites  the 
original  mortgage  of  1887,  acknowledges  the  loan  of  $45,000 
by  the  bank  to  respondents  *^for  the  purpose  of  assisting  them 
in  their  pecuniary  matters  and  for  the  particular  purpose  of 
paying  debts  due  by  the  wife."  It  recites  that  the  wife  being 
now  of  full  age,  ^'  is  anxious  to  do  away  with  any  vice,  defect, 
or  informality  which  might  vitiate  or  impair  the  previous 
mortgage,"  and  thereby  ^^  approves,  ratifies,  and  confirms  it  to 
the  amount  and  extent  of  $30,000,  so  that  the  two  instruments 
shall  be  considered  as  one  mortgage."  Isaac  Thomas  also 
intervened  and  became  a  party  to  this  mortgage,  in  his  own 
right,  and  as  administrator  of  Michah  P.  Flint,  stating  that 
Stafford  had  given  a  mortgage  to  Flint  in  his  lifetime  on  a 

{^art  of  these  negroes  (dated  9th  June,  1836)  to  secure  him 
or  indorsements,  and  likewise  a  mortgage  to  said  Thomas  and 
Flint,  dated  22d  of  April,  1887,  for  $100,000  for  the  same  pur- 
pose ;  and  agreeing  to  release  and  discharge  both  these  mort- 
giges  so  far  as  to  give  priority  to  the  mortgage  to  the  Union 
ank.  ^^This  waiver  and  postponement  by  said  Thomas, 
however,  being  made  without  prejudice  to  the  rights  acquired 
by  him  in  a  portion  (about  48  in  number)  of  the  above-named 
slaves,  at  a  sheriff's  sale  of  the  property  at  the  suit  of  the 
New  Orleans  Canal  and  Banking  Company  on  the  8th  day  of 
Auffust,  1840." 

The  bill  further  alleges,  (and  this  allegation  is  fully  proved 
by  the  evidence  in  the  cause)  that  these  slaves  remained  in 
the  possession  of  the  respondents  from  the  date  of  the  mort- 
gage till  February,  1845,  when  they  were  fraudulently  removed 
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by  them  to  the  state  of  Texas  for  the  purpose  of  evadin?  the 
payment  of  this  and  other  debts  secured  upon  them ;  and  that 
Stafford  has  threatened  to  remove  them  out  of  that  state  to 
Mexico  if  such  a  step  should  be  necessary  to  prevent  them 
from  being  seized  to  satisfy  his  debts. 

To  prevent  this,  a  receiver  was  appointed  by  the  court,  and 
by  means  of  a  writ  of  assistance,  a  part  of  the  slaves  have 
been  taken  into  his  possession  with  much  difficulty  and  at 
great  expense. 

The  answer  of  Mrs.  Stafford  admits  the  mortgages,  and  that 
the  slaves  have  been  brought  to  Texas,  and  that  she  holds 
them  in  her  possession,  subject  to  the  order  of  the  court. 
Without  attempting  to  give  an  abridgment  of  the  various 
matters  alleged  in  this  answer,  we  shall  proceed  to  notice  the 
several  points  of  defense  made  by  counsel  in  the  argument, 
stating  the  allegations,  and  facts  which  tend  to  elucidate  them ; 
without  regarding  the  order  or  peculiar  statement  of  them  in 
the  answer. 

I.  Was  this  mortgage  valid  and  effectual  to  pass  or  bind  the 
•interest,  "property,  and  right  of  the  wife,  whether  r«QQo 
dotal  or  of  any  other  description  ?  "  '- 

In  the  decision  of  this  question,  it  is  not  necessary  to  take 
into  consideration  the  doctrines  of  the  civil  law  or  of  the 
Louisiana  Code  (art.  2412)  concerning  the  power  of  the  wife 
to  bind  herself  as  surety  for  the  debts  of  her  husband ;  as  we 
are  of  opinion  that  the  25th  section  of  the  act  of  April  2d, 
1882,  incorporating  the  Union  Bank  of  Louisiana,  is  conclu- 
sive upon  this  point.     It  is  as  follows : 

"  Sect.  25.  Be  it  further  enacted,  &c.,  that,  in  all  hypothe- 
cary contracts  and  obligations  entered  into  by  any  married 
individual,  with  or  in  favor  of  said  Union  Bank  of  Louisiana, 
or  with  any  of  its  offices  of  discount  and  deposit,  according  to 
the  true  intent  and  meaning  of  this  act,  it  shall  be  lawful  for 
the  wife  of  the  said  individual  to  bind  and  oblige  herself  jointly 
and  in  solido  with  him ;  and  in  such  case,  the  property  and 
right  of  the  wife,  whether  dotal  or  of  any  other  description, 
shall  be  affected  by  the  said  contracts  or  obligations :  Pro- 
vided, That  the  said  wife  be  of  the  age  of  majority  at  the  time 
of  entering  into  such  obligations  or  contracts." 

Now,  it  is  admitted  that,  when  the  latter  instrument  of 
mortgage  was  executed,  the  wife  was  of  full  age. 

That  it  is  a  hypothecary  contract  for  the  loan  of  money  by 
the  bank,  is  evident  from  the  face  of  the  deed.  And  if  the 
recital  in  the  mortgage,  that  it  was  given  for  a  loan  of  money, 
be  not  conclusive  evidence  of  that  fact,  the  testimony  in  the 
case  fully  shows  that  the  consideration  of  it  was  the  loan  of 
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#45,000,  which  was  set  to  the  credit  of  Stafford  on  the  books 
of  the  bank,  and  drawn  out  by  his  checks.  The  purpose  to 
which  this  money  was  applied  was  a  matter  with  which  the 
bank  had  no  concern,  and  which  cannot  affect  the  validity  of 
its  security. 

This  instrument  was  a  public  act,  duly  acknowledged,  and 
was  therefore  a  binding  contract  or  obligation,  to  affect  the 
^^  property  and  right  of  the  wife,  whether  dotal  or  of  any  other 
description,''  and  by  the  laws  of  Louisiana,  operated  as  a  judg- 
ment, with  lien  on  the  property  specially  described  it  it.  See 
Bank  of  Louisiana  v.  Farrar^  1  La.  Ann.,  49. 

II.  It  is  alleged  in  the  answer,  that  this  contract  of  mortgage 
has  been  novated  and  extinguished. 

The  facts  on  which  this  objection  rests  are  as  follows : — 
The  instrument  of  mortgage  contains  a  covenant  that,  ^*  in 
case  of  failure  on  the  part  of  the  mortgagors  to  pay  any  or 
either  of  said  instalments,  or  any  or  either  of  the  amounts  of 
interest,  it  shall  be  sufficient  cause  te  foreclose  the  same  and 
enforce  the  payment  by  such  legal  process  as  the  nature  of 
♦3SQ1  ^^®  ^**®  shall  *or  may  require."  The  mortgagors,  hav- 
-l  ing  failed  to  make  any  payment  of  the  annual  instal- 
ments of  interest,  in  April,  1848,  the  bank  obtained  an  order 
of  seizure  and  sale  of  the  mortgaged  property.  According  to 
the  usual  course  of  proceeding  in  such  cases,  when  the  sheriff 
cannot  obtain  a  bid  for  cash,  te  the  amount  of  two  thirds  of 
the  appraised  value  of  the  property,  it  is  again  offered  for  sale 
on  a  credit  of  one  year,  the  purchaser  giving  what  is  called  a 
twelve  months'  bond ;  and  if  the  purchase-money  be  not  paid 
in  that  time,  the  mortgagee  may  have  an  order  of  seizure  and 
sale  on  this  bond.  On  this  last  sale,  the  property  is  sold  for 
cash  (subject  to  all  previous  liens)  to  the  higher  bidder.  In 
this  case  the  mortgaged  property  was  bid  off  by  William  M. 
Stafford,  a  brother  of  respondents ;  he  gave  his  twelve  months' 
bond ;  the  property  remained,  as  usual,  in  the  possession  of 
the  respondents ;  and  no  part  of  the  purchase-money  was  paid 
at  the  end  of  the  year.  The  bank  then  issued  process  for  a 
final  sale  of  the  property  to  the  highest  bidder,  for  cash.  The 
lands  included  in  the  mortgage  were  sold ;  but  the  negroes 
were  fraudulently  carried  off  by  the  defendants  to  Texas. 
The  amount  for  which  the  lands  sold  did  not  satisfy  the  first 
instalment  of  the  principal  of  the  mortgage,  due  in  March, 
1844. 

The  Question  which  arises  m  these  facts  is,  whether  this 

sale  to  William  M.  Stafford,  and  his  twelve  months'  bond,  is  a 

novation  or  extinguishment  of  the  original  mortepige.     If  it 

was,  the  complainants  should  have   tiled  their  bill  on  the 
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twelve  months*  bond,  which  operated  as  a  judgment  and  moit- 

Sage  on  the  property,  and  not  on  the  original  mortgage,  as 
as  been  done  in  this  case. 

^^  A  novation  takes  place  in  three  ways  "  (Louis.  Code,  art. 
2186.)  ^*lst.  When  a  debtor  contracts  a  new  debt  to  his 
creditor,  which  new  debt  is  substituted  to  the  old  one,  which 
is  extinguished.  2d.  When  a  new  debtor  is  substituted  to 
the  old  one,  who  is  discharged  by  the  creditor.  8d.  When, 
by  the  effect  of  a  new  engagement,  a  new  creditor  is  substi- 
tuted to  the  old,  with  regard  to  whom  the  debtor  is  dis- 
chained." 

Wnether  this  twelve  months*  bond  operates  as  a  novation, 
and  discharges  the  mortgage  or  judgment  without  actual  pay- 
ment or  satisfaction,  is  a  question  depending  so  entirely  on 
the  peculiar  laws  of  Louisiana,  that  we  must  look  alone  to  the 
decisions  of  the  tribunals  of  that  state  for  its  solution.  The 
cases  of  (^vt  v.  Sundilet/j  9  La.,  1 ;  Rehoul  v.  Behren^  Id., 
90 ;  and  Vufdap  v.  SifM^  2  La.  Ann.,  289,  are  directly  in  point 
on  this  question.  In  the  latter  case,  the  court  says,  ^^No 
principle  is  better  settled  in  our  law  than  that  a  sale  of  prop- 
erty under  execution,  on  a  credit  of  twelve  months,  neither 
satisfies  the  judgment  nor  novates  the  debt." 

*0n  this  point  of  defense,  therefore,  we  must  decide,  [^340 
that  the  sale  to  William  M.  Stafford  and  his  twelve- 
months' bond  (which  it  is  admitted  has  never  been  paid)  did 
not  novate  or  extinguish  the  lien  or  debt  secured  by  the 
original  mortgage  to  the  bank.  This  result  is  consonant  with 
the  true  equity  and  justice  of  the  case,  as  it  is  transparently 
clear,  from  the  whole  transaction,  that  William  M.  Stafford's 
interposition  in  this  matter  was  merely  to  gain  further  time 
for  the  respondents,  he  being  wholly  unable  to  satisfy  the 
debt  of  the  bank,  according  to  the  tenor  of  his  bond.  His 
transfer  of  the  negroes  to  Mrs.  Stafford,  or  to  M'Waters  as 
her  trustee,  left  the  case,  as  between  these  parties,  in  precisely 
the  same  position  as  it  stood  at  first.  The  negroes  always 
remained  in  possession  of  respondents,  subject  to  the  lien  of 
the  mortgage,  notwithstanding  this  complication  of  sales  and 
nominal  transferees. 

III.  The  respondent,  both  by  her  pleas  and  in  her  answer, 
sets  up  the  statute  of  limitations  of  Texas  as  a  bar  to  the  pro* 
ceedings  in  this  case ;  she  relies,  first,  on  the  section  which 
limits  all  actions  of  debt,  upon  any  contract  in  writing,  to 
four  years ;  and,  secondly,  *^  that  all  actions  for  detaining  per* 
sonal  property,  or  for  converting  such  property  to  one's  own 
use,  shall  be  commenced  and  sued  within  two  years  next  after 
the  cause  of  such  action  or  suit,  and  not  after ; "  and  alleges 
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that  ^'  she  has  oonverted  the  slaves  to  her  own  use,  and  held 
them  adversely  to  the  complainant,  from  the  9th  of  April, 
1845,  until  after  the  commencement  of  this  suit,  that  is  to  say, 
for  more  than  two  years  before  the  filing  of  this  bill.*' 

However  much  it  may  be  the  policy  of  Texas  (as  it  is 
alleged  in  the  cases  of  Lave  v.  Dochy  and  Snodely  v.  Oage^ 
lately  decided  in  the  Supreme  Court  of  that  state)  to  give  a 
liberal  construction  to  their  statutes  of  limitation  in  fa  vox  of 
debtors,  for  the  purpose  of  encouraging  immigration,  it  is 
abundantly  apparent  that  these  sections  can  have  no  applica- 
tion to  a  bill  in  equity  to  enforce  the  sale  of  mortgaged  prop- 
erty, whether  the  slaves  in  question  be  considered  either  as 
personalty  or  realty. 

The  first  of  the  eight  instalments  of  the  principal  debt 
became  due  on  the  1st  of  March,  1844,  and  the  last  in  1851 ; 
and  the  bill  was  filed  in  February,  1848,  less  than  four  years 
after  the  first  instalment  became  due;  so  that,  if  this  were  an 
action  of  debt,  the  plea  could  apply  only  to  the  instalments  of 
interest  payable  before  1844.  And  in  such  an  action,  it  would 
be  no  answer  to  this  objection  to  the  plea  of  the  statute,  that 
the  creditor  had  a  right  to  sell  the  mortgaged  property  on  the 
failure  or  neglect  of  the  mortgagor  to  pay  the  first  instalment. 
In  cases  of  concurrent  jurisdiction,  courts  of  equity  are  said 
to  act  in  obedience  to  the  statutes  of  limitation,  and  in  other 
*S41 1  ^^^^^  ^^y  ^^^  *upon  the  analogy  of  the  limitations  of 
^  law.  A  bill  to  foreclose  a  mortgage  and  enforce  the 
sale  of  the  mortgaged  property  has  no  analogy  to  an  action  of 
trover^  detintte^  or  trespass.  The  claim  of  the  mortgagee  is  a 
"/m*  ad  rem"  not  a  ^^jus  in  re.'*  He  does  not  claim  as  owner 
of  the  property.  The  possession  of  the  mortgagor  is  not 
adverse,  but  under  the  mortgagee.  And,  although  this  spe- 
cies of  realty  is  movable,  and  may  be  carried  away  or  fraudu- 
lently concealed  from  the  pursuit  of  the  mortgagee,  such  acts 
cannot  be  alleged  in  a  court  of  equity  as  an  adverse  posses- 
sion, which  will  defeat  the  lien  of  the  creditor  after  two  years, 
in  analogy  to  the  limitation  of  actions  at  law  for  taking  and 
carrying  away  or  converting  to  one's  own  use  the  property  of 
another.  A  chancellor  will  not  permit  a  party  k)  plead  his 
own  fraud  to  defeat  the  equity  of  the  complainant.  *  This  plea 
must  therefore  be  overruled. 

V.  The  court  below  decided  the  three  points  of  defense 
which  we  have  just  considered  against  the  respondents,  but 
dismissed  the  bill  of  complainants  for  want  of  proper  parties. 

This  constitutes  the  fourth  and  last  ground  of  defense  wliich 
has  been  urged  in  the  argument  of  the  case  in  this  court. 

It  is  contended,  that  William  M.  Stafford,  James  A.  M'Wa- 
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fcers,  and  Isaac  Thomas  should  have  been  made  parties  to  this 
bill,  and  that  without  such  parties  the  court  cannot  proceed  to 
a  decree  in  favor  of  complainants. 

It  is  admitted,  that  William  M.  Stafford,  James  A.  M'Wa- 
ters,  and  Isaac  Thomas  reside  in  the  state  of  Louisiana,  and 
out  of  the  jurisdiction  of  the  court.  And  it  is  contended  that, 
as  the  complainant  cannot  therefore  compel  them  to  become 
parties,  he  is  utterly  remediless,  notwithstanding  the  original 
mortgagors  are  in  court,  and  have  in  their  possession  the 
property  subject  to  the  lien  of  his  mortgage. 

It  is  true  that,  if  these  persons  had  been  within  the  jurisdio* 
tion  of  the  court,  they  might  properly  have  been  made  parties ; 
but  there  is  no  decree  sought  against  either  of  them,  nor  will 
a  decree  in  favor  of  the  complainants  affiect  any  rights  which 
they  may  have. 

It  is  unnecessary,  in  the  consideration  of  this  point,  to  bring 
under  review  the  doctrines  advanced  on  this  subject  in  trea- 
tises on  equity  practice  and  pleadings,  or  cases  decided  in 
England  or  elsewhere.  The  act  of  Congress  of  28th  of  Feb- 
ruary, 1839,  is  conclusive  of  this  point.  It  enacts,  ^*  that 
where,  in  any  suit  at  law  or  in  equity  commenced  in  any  court 
in  the  United  States,  there  shall  be  several  defendants,  any 
one  or  more  of  whom  shall  not  be  inhabitants  of,  or  found 
within,  the  district  where  the  suit  is  brought,  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  lawful  for  the  court  to 
entertain  jurisdiction  and  proceed  *to  trial  and  adjudi-  r«o4o 
cation  of  such  suit  between  the  parties  who  may  be  ^ 
properly  before  it.  But  the  judgment  or  decree  rendered 
therein  shall  not  conclude  or  prejudice  other  parties  not  regu- 
larly served  with  process,  or  not  voluntarily  appearing  to 
answer;  and  the  nonjoinder  of  the  parties  who  are  not  so 
inhabitants,  or  found  within  the  district,  shall  constitute  no 
matter  of  abatement  or  other  objection  to  said  suit."  Not- 
withstanding the  complication  of  mortgages,  sales,  and  trans- 
fers of  the  slaves  now  in  question,  it  must  be  observed,  that 
they  have  never  been  out  of  the  possession  of  the  respondents 
till  seized  with  a  strong  hand  by  the  marshal  on  a  writ  of 
assistance,  and  delivered  to  the  receiver  appointed  in  this  case. 
And,  as  we  have  seen,  the  transfer  to  William  M.  Stafford  by 
the  sheriff,  on  his  giving  a  twelve  months'  bond,  left  them  still 
subject  to  the  lien  of  the  mortgagees,  as  the  bond  was  never 
paid.  The  transfer  from  Stafford  to  M'Waters,  for  the  sepa- 
rate use  of  Mrs.  Stafford,  one  of  the  original  mortgagors,  did 
not  affect  the  rights  of  the  mortgagees ;  neither  Stafford  nor 
M'Waters  have  or  claim  any  beneficial  interest  in  the  prop- 
erty.    M'Waters  was  examined  as  a  witness,  and  might  have 
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been  made  a  party  if  he  chose.  It  would  be  a  strange  perver- 
sion of  justice,  if  the  remedy  on  a  mortgage  could  be  defeated 
by  transfers  of  this  description  to  persons  living  out  of  the 

{'urisdiction  of  the  court.  If  this  act  of  Congress  had  never 
>een  passed,  a  court  of  equity  would  not  suffer  the  remedy  of 
a  mortgagee  to  be  defeated  by  such  a  scheme. 

If  it  were  true  that  Isaac  Thomas  still  retained  his  claim  to 
forty-eight  of  the  slaves  included  in  the  mortgage,  it  would  be 
no  reason  why  the  complainant  should  not  be  entitled  to  his 
decree  as  against  the  respondents,  leaving  Thomas  to  prose- 
cute his  claims,  if  he  had  any,  at  such  time  and  in  such  man- 
ner as  he  might  elect.  But  the  plea  set  up  in  the  answer  on 
this  point  must  be  taken  with  the  facts  connected  with  it,  as 
alleged  by  the  respondent,  in  connection  with  the  testimony 
of  Thomas  himself,  who  was  examined  as  a  witness  in  the 
case.  By  these  it  appears  that  the  New  Orleans  Canal  and 
Banking  Company  had  a  previous  mortgage  for  $10,000  on 
these  forty-eight  slaves,  executed  by  Stafford  and  wife ;  that  a 
writ  of  seizure  and  sale  issued  thereon,  and  these  slaves  were 
sold  to  Isaac  Thomas,  who  left  them  in  possession  of  the  res- 
pondents, but  never  paid  for  them  ;  that  the  slaves  were  then 
sold  as  the  property  of  Thomas,  and  purchased  by  one  Flint, 
who  afterwards  released  his  right  to  the  Canal  Bank,  who  sold 
to  William  M.  Stafford,  who  transferred  his  right  to  M- Watei*s 
in  trust  for  Mrs.  Stafford.  It  appears  also,  by  the  record,  that 
the  Canal  Bank  have  filed  their  bill,  claiming  their  lien  on 
these  slaves,  who  are  in  the  hands  of  the  receiver  appointed  in 
moAQ-i  this  case,  and  who,  by  arrangement  between  *the  par- 
-1  ties,  holds  them  subject  to  their  respective  rights.  The 
Canal  Bank,  though  not  formally  made  a  party  to  this  bill,  is 
in  court  claiming  its  rights  through  Thomas.  The  court  have 
therefore  before  them  all  the  parties  claiming  any  beneficial 
interest  in  these  slaves,  and  before  they  distribute  the  pro- 
ceeds of  the  mortgaged  property,  can  compel  the  parties  inter- 
ested either  to  settle  their  respective  claims  amicably,  or  by 
action,  or  interpleader,  and  thus  make  a  final  decision  binding 
on  all  the  parties  who  have  any  claim  to  the  property. 

The  decision  of  the  District  Court  dismissing  the  bill  for 
want  of  proper  parties  must  therefore  be  reversed,  and  the 
record  remitted  to  the  court  below,  with  directions  to  enter  a 
decree  in  favor  of  the  complainants,  and  have  such  further 
proceeding  as  to  justice  and  equity  may  appertain. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
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District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  with  directions  to  that  court  to  enter  a 
decree  in  favor  of  the  complainant,  and  for  such  further  pro- 
ceedings to  be  had  therein  as  to  law  and  justice  may  appertain. 


f  *» 


Nkw  Orleans  Canal  and  Banking  Company,  Appbl- 

LANTS,  t;.  JOSIAH    S.   STAFFORD   AND    JbNANETTA   KiRK- 
LAND,  HIS  WiFB. 

The  principles  established  in  the  preceding  case  of  the  Union  Bank  of  Loui- 
siana, against  Stafford  and  wife,  again  alBnned. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

Although  the  complainants  were  not  the  same  as  in  the  pre- 
ceding case  of  the  Union  Bank  of  Louisiana  v.  Stafford  and 
Wife^  yet  the  respondents  were  the  same  and  the  subject- 
matter  was  a  breach  of  the  same  transaction.  The  only  dif- 
ference is  stated  fully  in  the  opinion  of  the  court ;  and  by 
agreement  of  parties  the  two  cases  were  consolidated  in  the 
court  below  and  to  be  argued  together. 

It  was  argued  by  Mr.  Crittenden^  (Attorney-General)  for 
the  appellants,  and  Mr,  Harris  for  the  appellees. 

•-Mr.  Crittenden  contended,  ^ 

1.  That  the  court  below  erred  in  dismissing  the  bill  for  the 
want  of  proper  parties,  and  cited  6  Wheats,  659 ;  10  Id.,  167 ; 
11  Id.,  188,  184.  Act  of  Congress,  28  Feb.,  1889;  6  Stat,  at 
L.,  821,  §  1. 

2.  That  there  was  no  proof  of  Mrs.  Stafford's  minority,  and 
if  there  were,  that  she  afterwards  confirmed  the  mortgage. 

8.  That  there  was  no  proof  of  her  matrimonial  or  dotal 
rights  or  their  amount. 

4.  That  the  statute  of  limitations  could  not  apply.  No 
court  of  equity  would  sanction  a  fraudulent  removal  of  the 
property  with  a  view  to  found  a  place  of  limitations  upon  it. 
2  Story  Eq.,  188,  ch.  28,  §  908.  Eden  on  Injunc,  ch.  18, 
pp.  849,  850. 
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Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  New  Orleans  Canal  and  Banking  Company  filed  their 
bill  in  the  District  Court  of  the  United  States  for  Texas 
against  Josiah  S.  Stafford  and  wife,  setting  forth  that  the  bank 
by  an  act  of  contract  of  sale  and  mortgage  made  on  the  12th 
of  July,  1844,  in  the  parish  of  Rapides  and  state  of  Louisiana, 
sold  to  William  Mainer  Stafford  thirty-three  negro  slaves, 
which  the  bank  had  purchased  at  a  sheriff's  sale  of  the  prop- 
erty of  Isaac  Thomas,  at  the  suit  of  Adelia  E.  Flint.  By  this 
act  of  sale  and  mortgage,  William  M.  Stafford  covenanted  to 
pay,  as  the  price  of  the  slaves,  the  sum  of  $12,858,  with 
interest  in  eight  annual  instalments.  That  in  addition  to  the 
vendor's  privilege  reserved  on  the  slaves  sold,  William  M. 
Stafford  further  mortgaged  his  interest  in  some  other  slaves 
which  said  Stafford  had  purchased  on  the  6th  of  November, 
1848,  at  a  sheriff  *s  sale  at  the  suit  of  the  Union  Bank  of  Loui- 
siana. That  Stafford  agreed  that  in  case  any  of  the  instal- 
ments were  not  paid  when  they  severally  became  due,  then  the 
bank  might  obtain  an  order  of  seizure  and  sale,  (or  judgment 
in  the  ordinary  way  at  their  option)  and  sell  the  mortgaged 
premises  to  the  highest  bidder  without  benefit  of  appraise- 
ment. That  the  respondents,  with  full  notice  of  this  act  of 
sale  and  mortgage  and  of  the  claims  of  the  complainant, 
fraudulently  removed  and  transported  all  the  slaves  to  Texas, 
and  now  hold  and  detain  them,  and  endeavor  to  scatter  and 
secrete  them,  for  the  purpose  of  evading  the  just  claims  of 
complainant.  That  the  slaves  are  now  in  possession  of  the 
court  by  a  receiver  in  a  certain  suit  pending  between  the 
Union  Bank  of  Louisiana  and  the  respondents.  That  four  of 
the  notes  secured  by  complainant's  mortgage  are  due  and 
payable,  and  remain  unpaid.  That  William  M.  Stafford  has 
no  property  in  Louisiana ;  that  he  resides  in  the  state  of  Loui- 
siana and  without  the  jurisdiction  of  the  court,  and  cannot 
therefore  be  made  a  party  to  the  bill. 

*3451  *This  bill  was  taken  pro  canfesso  against  the  hus- 
-■  band.  The  wife  filed  an  answer  in  which  she  admits 
the  contract  of  sale  and  mortgage  between  the  bank  and  Wil- 
liam M.  Stafford,  but  alleges  a  purchase  of  them  by  James  A. 
M' Waters,  who  holds  them  by  a  deed  of  trust  for  her  separate 
use.  She  claims  that  she  is  a  feme  covert^  and  that  by  the 
laws  of  Louisiana  she  has  a  lien  upon  all  the  slaves  in  the  bill 
mentioned  for  the  security  of  her  matrimonial,  dotal,  and  para- 
phernal rights,  to  the  amount  of  $66,000.  She  admits  the 
slaves  were  all  brought  to  Texas  except  five,  four  of  whom 
are  dead,  and  that  the  others  are  now  in  possession  or  ordered 
to  be  delivered  to  a  receiver  appointed  by  the  court  at  the  suit 
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of  the  Union  Bank  of  Louisiana,  and  prays  that  the  bill  may  be 
dismissed,  because  William  M.  StafiPord,  James  A.  M'Waters, 
and  the  Union  Bank  are  not  made  parties  to  the  bill. 

To  meet  the  allegation  of  matrimonial,  dotal,  and  parapher- 
nal rights,  the  complainants  amended  their  bill  and  ^ve  in 
evidence  a  mortgage  by  respondents,  duly  acknowledged  to 
bar  tiie  rights  of  the  wife,  dated  11th  May,  1886 ;  and  includ* 
ing  the  thirty-three  slaves  now  in  question^  with  some  others. 
Also,  that  an  order  of  seizure  and  sale  of  forty-five  negroes, 
including  these  thirty-three,  was  regularly  issued,  and  the 
slaves  sold  to  General  Isaac  Thomaa  on  the  8th  of  August, 
1840. 

That  on  the  15th  of  September,  1840,  Thomas  mortgaged 
them  again  to  the  bank  to  secure  the  payment  of  ten  thousand 
dollars.  That  in  November,  1842,  Adelia  E.  Flint,  by  execu- 
tion on  a  judgment  which  had  a  lien  on  the  property  of 
Thomas  anterior  to  the  mortgage  of  the  bank,  sold  at  sherifip's 
sale  thirty-three  of  said  negroes,  which  were  purchased  and 
paid  for  by  the  Canal  Bank  in  1844. 

The  amended  answer  of  the  wife  sets  up  the  defense,  that 
she  was  a  minor  in  1886,  and  therefore  the  first  mortgage  to 
the  bank  was  not  valid  to  bind  or  affect  her  rights;  she 
pleads,  also,  the  statute  of  limitation  of  two  years,  averring 
that,  since  the  slaves  were  brought  to  Texas,  she  has  held 
them  adversely  to  the  claim  of  the  mortgagee.  But  there  is 
no  evidence  on  the  record  to  show  that  she  was  a  minor  in 
1886,  or  that  William  M.  Stafford  sold  the  slaves  in  question 
to  M'Waters,  or  that  M'Waters  had  any  title  to  them  what- 
ever. That  the  slaves  were  carried  to  Texas  by  respondent's 
husband  clandestinely,  to  avoid  the  pursuit  of  creditors,  is 
also  satisfactorily  proved. 

The  defenses  made  on  the  argument  in  this  court  were  ;-^ 

1.  The  minority  of  the  plaintiff. 

This  was  an  allegation  of  the  answer  not  responsive  to  the 
bill,  and  there  was  no  proof  to  substantiate  it. 

The  statement  of  a  witness,  in  his  cross-examination,  that 
he  *heard  Stafford  say  his  wife  was  not  of  age  in  1886, 
was  not  responsive  to  any  question  proposed  to  him  by  [*846 
the  respondents,  and  is  no  evidence  of  the  fact. 

2.  The  charter  of  the  Canal  Bank,  complainant,  has  a  seo- 
iion  in  the  same  words  with  that  which  we  have  noticed  in 
the  opinion  just  delivered  In  the  case  of  the  Union  Bank ;  and 
what  we  have- said  in  that  case,  as  to  the  power  of  the  wife  to 
join  her  Husband  in  such  securities  to  the  bank,  equally  applies 
to  the  present  case,  and  need  not  be  repeated. 
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8.  The  plea  of  the  statute  of  limitations  has  also  been  dis- 
posed of  in  the  preceding  case. 

4.  What  was  said  in  the  previous  case,  as  to  the  propriety 
of  dismissing  the  bill  for  want  of  proper  parties,  equally 
applies  to  this. 

The  forty-five  slaves  sold  to  Thomas,  including  the  thirty- 
three  now  in  question,  were  never  taken  from  the  possession 
of  respondents ;  and,  though  Thomas  proves  that  he  offered  a 
reward  of  $500,  he  was  unable  to  get  information  by  which  to 
distinguish  or  sever  them  from  the  other  slaves  in  possession 
of  respondents.  Hence  we  see  the  reasons  for  these  transfers 
to  William  M.  Stafford,  the  younger  brother  of  respondents, 
who  was  without  means  to  pay ;  and  the  very  liberal  terms 
given  by  the  bank  were  evidently  for  the  purpose  of  favoring 
the  defendants,  and  leaving  the  slaves  in  their  possession. 
We  cannot  shut  our  eyes  also  to  the  fact  that  respondents 
were  the  real  actors  and  persons  interested  in  all  these  mani- 
fold and  complicated  mortgages,  sales,  and  transfers,  which  all 
seemed  to  have  but  one  result,  to  wit,  that  the  respondents 
kept  possession  of  the  slaves,  and  never  paid  their  debts. 
And  having  clandestinely  carried  them  away  and  attempted 
to  scatter  and  conceal  them  from  the  pursuit  of  their  creditors, 
it  would  be  a  reproach  to  a  court  of  equity,  if  it  could  be  truly 
said  that  it  was  unable  to  afford  the  complainants  a  remedy 
because  the  nominal  and  insolvent  obligee  in  the  mortgage 
lived  in  a  different  state  from  those  who,  in  combination  with 
him,  have  transported  the  mortgaged  property  within  the 
bounds  of  a  different  jurisdiction. 

The  difficulty  arising  from  the  conflicting  claims  of  the 
Union  Bank  can  be  settled  by  the  court,  as  we  have  already 
shown  in  our  opinion  in  that  case.  In  fact,  this  bill  is  itself 
in  the  nature  of  an  intervention,  setting  up  the  claim  of  com- 
plainants to  property  already  in  possession  of  the  court.  And 
the  court  have  it  fully  in  their  power  to  compel  the  banks  to 
interplead  with  one  another  as  to  the  priority  of  their  lien  or 
rights  to  the  property  or  its  proceeds ;  as  each  of  them  has 
shown  a  right  to  a  decree  as  against  the  title  of  the  respon- 
dents, they  will  be  indifferent  as  to  the  result,  unless  the  prop- 
erty shall  produce  more  than  sufficient  to  pay  both  mortgages. 
•8471  *The  decree  of  the  District  Court  is  therefore  re- 
-■  versed*,  and  the  record  remitted  with  directions  to  entei 
a  decree  in  favor  of  complainant,  and  cause  such  other  pro- 
ceedings as  to  justice  and  equity  may  appertain* 

Order. 

This  cause  came  on  to  be  heard  on  thf"  transcript  of  the 
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record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby  reversed  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court,  with  directions  to  that  court  to  enter 
a  decree  in  favor  of  the  complainant,  and  for  such  further  pro- 
ceedings to  be  had  therein  as  to  law  and  justice  may  appertain. 


f  ■  $ 


Abraham  Rich  and  James  Habbis,  Ci^aimakts  of  thb 
Ship  Mabtha,  heb  tackle,  appabel,  and  fubnitube. 
Appellant,  v.  Chables  Lambebt  and  Robebt  Lam- 

BEBT,   COPABTNEBS,  TBADINa  X7NDEB   THE  FIBM  OF  LAM- 

bebt  and  Bbotheb,  and  othebs.    Same  v.  South  Cabo- 
UNA  Railboad  Company. 

Wliere  several  owners  of  a  cargo  filed  libels  in  rem  against  the  yessel  for  dam- 
ages done  to  the  goods,  and  these  libels  were  consolidated  by  order  of  the 
court,  which  afterwards  decreed  damages  in  favor  of  the  libellants,  In  some 
cases  to  more  and  in  some  to  less  than  $2,000,  those  cases  where  the  dam 
ages  are  less  than  that  sum  must  be  dismissed,  on  an  appeal  to  this  court, 
for  want  of  Jurisdiction.^ 

Where  further  evidence  was  taken  after  the  appeal  to  this  court  was  entered, 
under  the  authority  of  an  act  of  Congress  passed  in  1808,  (2  Stat,  at  L., 
244,)  the  issuing  of  the  commission  by  the  clerk  of  the  Circuit  Court,  and 
the  uniting  by  both  parties  in  its  execution,  furnish  a  presumption  that 
the  proper  order  was  given.    If  not,  the  parties  have  waived  all  objection. 

YThere  goods  on  board  of  a  ship  received  a  damage  which  must  necessarily 
have  accrued  during  the  voyage,  the  ontta  probanai  is  upon  the  master  and 
owners  to  show  that  it  was  occasioned  by  one  of  the  perils  of  navigation 
within  the  exception  of  the  bill  of  lading.^ 

The  master  is  not  to  blame  for  bringing  sacks  of  salt  between  decks,  If  it  be 
well  stowed  and  packed,  and  secured  with  proper  dunnage.  The  usage  of 
trade  is  to  carry  salt  In  that  way. 

The  evidence  in  the  present  case  shows  that  the  damage  was  caused  by  the 
perils  of  navigation. 

These  two  cases  were  included  in  the  same  judgment  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  South 

^Appubd.     Seaver  v.    BigelowSy  160;  The  Maggie  Hammond^  9WaU., 

6  Wall.,  210.  DisTiNOUiSHBD.  Shields  469;  Shutte  v.  Thompson,  15  Id.,  161; 

V.  Thomae,  17  How.,  5.    See  note  to  Merrill  v.  Petty,  16  Id.,  345;  Fating 

Spear  v.  Place,  Hid.,  552.  Co.  v.  Mu{ford,  10  Otto,  1^:   The 

^  Followed.  PropelUr  Niagara  v.  Connemara,  18  Id..  756:  8.  o.  1  Morr. 

Cordee^  21  How..  29.     See  note  to  Tr.,461;  ChaifieldY.  Boyle,  16  Otto, 

Clark  V.  Bamwellj  ante  «272.     See  233;  Ruesell  v.  Stanaell,  Id.,  304;  Ex 

also  Jforetoood  V.  ^egui/t<,  23  How.,  parte  Baltimore  <fte.  B.  B,  Co.f  16 

484:   Nelaon  v.    H^oo(2n^,  1  Black,  Id.,  5. 
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Carolina,  and  were  argued  together  in  this  court,  upon  an 
appeal  from  that  judgment. 

moAQ-}  *Originally,  ten  several  libels  were  filed  by  the 
J  owners  or  consignees  of  goods  shipped  on  board  the 
Martha  at  Liverpool,  bound  to  Charleston.  The  libels  claimed 
damages  on  account  of  injury  to  the  property  by  the  negli- 
gence or  misconduct  of  the  respondents,  and  particularly  that 
a  large  quantity  of  salt  was  improperly  stowed.  The  proceed- 
ing was  in  rem  against  the  vessel,  in  the  District  Court  of  the 
United  States. 

Richard  Rich,  captain  of  the  ship,  intervened  for  himself  as 
master,  and  for  the  owners,  Abraham  Rich  and  James  Harris 
of  Massachusetts,  and  Samuel  Snow  of  Maine. 

The  answers  denied  all  charges  of  neglect  and  mismanage* 
ment,  and  averred  that  all  the  cargo  on  board  was  well  and 
securely  stowed  according  to  the  usage  of  shipping ;  that  the 
ship  was  sound,  stanch,  and  every  way  fitted  for  the  voyage ; 
that  she  encountered  severe  gales  and  heavy  seas  on  the 
yoyage,  and  made  much  water,  and  in  consequence  thereof, 
and  of  the  leakage  of  the  ship,  and  the  change  of  latitude  and 
consequent  warm  weather,  the  water  so  taken  in  became 
warmed  and  was  converted  into  steam,  and  caused  a  damp 
atmosphere  to  pervade  the  lower  hold  of  the  ship,  which  no 
power,  care,  or  diligence,  on  the  part  of  the  master,  could  have 
avoided,  but  that  the  same  was  the  inevitable  result  of  the 
ordinary  dangers  of  navigation,  &c. 

The  answers  further  aver,  that  the  salt  on  board  was  stowed 
on  the  second  deck,  where  it  was  necessary  to  be  stowed,  in 
order  to  steady  the  ship  and  prevent  injury  to  the  cargo  in 
the  hold ;  that  access  between  that  deck  and  the  hold  where 
the  libellants'  goods  were  stowed,  was  wholly  and  effectually 
cut  off,  and  was  independent  of  the  cargo  in  the  hold,  and 
could  have  no  effect  upon  the  same  more  than  if  it  had  been 
stowed  in  another  ship ;  that  the  salt  was  well  stowed  in  the 
ordinary  and  customary  part  of  the  ship,  according  to  the 
approved  usage  of  vessels  trading  to  the  United  States  from 
Liverpool. 

Nine  of  the  ten  separate  libels  were  ordered  by  the  court  ta 
be  consolidated.  The  tenth  case,  in  which  the  South  Caro- 
lina Railroad  Company  were  libellants,  was  not  included  in 
this  order. 

A  trial  was  had  in  the  District  Court  upon  libels,  answersi 
and  proofs,  which  resulted  in  the  passage  of  a  decree  in  favor 
of  the  libellants,  awarding  to  them,  separately,  the  following 
gums  of  money: 
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No.  1  Claim  of  Lambert  &  Brother     .        .        .     92,077  89 

.4     2 

4( 

John  Graveley 

447  90 

"   8 

(4 

Barnwell  &  Ravenel 

1,628  42 

..   4 

44 

A.  MofiFett  &  Son 

136  97 

"   6 

44 

W.  &  J.  E.  Adger 

868  29 

"   6 

44 

A.  Gordon 

442  84 

"   7 

(4 

W.  L.  Timmons    • 

806  77 

"   8 

44 

Dick  &  Crews 

860  02 

"   9 

44 

Morton  &  Courtney 

214  64 

"10 

44 

Jas.  Adger  &  Co. 

628  40 

"11 

44 

S.  N.  Hart     . 

868  02 

"12 

44 

Watson  &  Johnston 

460  26 

"18 

44 

Roosevelt,  Hyde  &  Clark 

172  09 

"14 

44 

S.  Mowry  &  Son    . 

178  69 

"16 

44 

South  Carolina  Railroad  Company       2,045  11 

$10,815  81 

From  this  decree,  the  claimants  appealed  to  the  Circuit 
Court,  where  further  evidence  was  heard,  and  the  decree  of 
the  District  Court  affirmed,  with  the  further  addition  of 
$774.90,  which  had  in  the  interim  been  paid  to  the  respon- 
dents by  the  South  Carolina  R.  R.  Company. 

The  respondents  appealed  to  this  Court,  and  after  the  entry 
of  the  appeal  took  further  evidence  under  the  act  of  Congress 
of  8d  March,  1808.     2  Stat,  at  L.,  244. 

It  was  argued  by  Mr.  Evans  and  Mr.  JBunt^  for  the  appel- 
lants, and  by  Mr.  Caxe  and  Mr.  Butl-er  for  the  appellees. 

The  points  made  by  the  counsel  for  the  appellants  were  the 
following : 

The  allegation  in  the  libel  is  that  the  ship  was  loaded 
between  decks  with  a  quantity  of  salt  in  bags ;  that  the  goods 
damaged  were  stowed  in  the  lower  hold,  under  the  middle 
deck,  and  that  the  salt,  between  decks,  leaked  and  passed 
through  the  deck,  and  damaged  the  goods. 

Unless  this  proposition  is  established  as  a  fact,  the  libellants 
have  no  case.  The  ground  taken  is,  that  such  stowage  was 
unskilful  and  dangerous,  and  therefore  the  storms  and  tem- 
pests, which  were  proved  to  have  occurred,  will  not  excuse 
this  unseamanlike  and  dangerous  stowage. 

This  leading  allegation  of  the  libellants  is  denied,  and  it  is 
contended  that  the  proof  establishes, — 

I.  That,  in  point  of  fact,^  the  salt  did  not  leak  or  drip  any 
brine  upon  the  goods  in  the  hold,  for  these  reasons : 
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Ist.  That  the  bags,  when  unloaded,  were  dry. 

2d.  That  the  dunnage  was  dry. 

8d.  That  the  surface  of  the  between-decks  was  unstained 
around  the  piles  of  salt. 

^or/^-i  *4th.  That  the  quantity  of  salt  water,  which  all 
J  admit  was  necessary  to  produce  the  injury,  say,  "  many 
nogsheads,"  could  not,  in  the  nature  of  things,  have  deli- 
quesced from  the  salt,  between  decks,  without  wetting  the 
bags  and  decks.  The  hatches  being  found  tight,  and  being 
higher  than  the  surface  of  the  deck,  the  brine,  if  any  did  leak, 
must  have  gone  through  the  seams  of  the  second  deck,  and 
yet  no  external  stain  was  found  around  the  piles  of  salt. 

II.  That  the  stowage  was  seamanlike  and  necessary ;  the 
weight  of  the  salt  being  required  to  steady  the  ship. 

III.  That  the  decks  were  well  calked  when  the  voyage  com- 
menced ;  and  if  any  injury  had  occurred,  it  is  solely  attribu- 
table to  stress  of  weather.  This  point  was  partially  estab- 
lished by  the  testimony  taken  before  the  district  and  circuit 
judge,  but  has  since  been  put  beyond  controversy  by  the 
examination  of  the  ship-carpenter,  taken  by  commission,  and 
now  introduced  for  the  first  time,  so  that  the  case  of  the 
claimants  depends  upon  these  two  propositions:  1st.  That 
the  salt  stowed  between  decks  did  not,  and  in  the  nature  of 

hings  could  not,  have  caused  the  damage.  2d.  That  the 
stowage,  under  the  circumstances,  was  well  warranted  by  the 
usage  in  such  instance,  and  if  any  damage  was  caused  by  it, 
it  resulted  from  a  change  of  facts  produced  by  heavy  storms 
and  working  of  the  vessel. 

IV.  These  being  established,  the  next  important  proposition 
is,  that  the  storms  and  waves,  as  fully  proved  to  have  been 
met  on  the  voyage,  is  the  only  remaining  cause  of  loss,  and  is 
a  risk  which  falls  on  the  insurer,  and  not  on  the  carrier ;  as 
we  contend  that,  as  soon  as  the  liability  of  the  insurer  begins, 
that  of  the  common-carrier  ends. 

Certainly,  if  on  the  inception  of  the  voyage,  the  cargo  was 
properly  stowed,  and  the  vessel  sea-worthy,  the  allegations 
being  identical  and  confined  to  one  fact,  the  stowage  of  the 
salt,  we  must  look  to  the  answer  which  raises  the  issue. 

The  issue  is  raised  in  the  pleadings  by  the  allegations  by 
libellants,  that  certain  salt  stowed  between  decks  was  the 
cause  of  injury,  by  the  salt  dripping  in  large  quantities  through 
the  second  deck,  and  injuring  the  goods  stowed  in  the  hola; 
and  a  full  or  unequivocal  denial,  by  claimants,  that  said  salt 
was  improperly  stowed,  and  especially,  that  it  was  delivered 
safely  in  Charleston,  dry  and  in  good  order,  and  that  none 
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but  the  goods  in  the  hold  were  injured,  and  fully  accounted 
for  by  the  dangers  of  the  seas. 

This  issue  is  to  be  resolved  by  the  testimony,  which,  on 
behalf  of  the  libellants,  failed  in  any  positive  proof  that  the 
salt  caused  the  injury,  or  that  it  was  unseamanlike  stowage. 

The  counter  proof  was  positive.  The  admitted  fact  that 
the  *8alt  was  found  dry  on  opening  the  hatches,  not  a  r«oc-i 
stain  on  the  lower  bags,  no  marks  of  brine  from  the  pile  '- 
of  bags,  all  rendered  it  a  physical  impossibility  that  a  large 
quantity  of  brine  had  leaked  out  during  the  voyage ;  and, 
consequently,  being  impossible,  it  was  not  true. 

The  witnesses  may  be  divided  into  the  following  classes : 

1.  Those  who  examined  the  vessel  when  the  hatches  were 
taken  off,  and  broke  out  the  cargo. 

2.  Those  who  state  the  usages  of  shipmasters  to  prove  the 
salt  well  stowed. 

8.  The  crew  and  captain,  and  the  new  testimony  of  the 
ship-carpenter,  to  prove  the  vessel  was  stanch,  and  particularly 
that  the  decks  were  well  calked,  and  but  for  the  storms  the 
goods  would  have  been  safely  landed. 

The  testimonv  was  then  examined. 

The  counsel  for  the  appellees  contended : — 

1st.  That  so  far  as  regards  the  eight  libellants,  to  whom 
these  decrees  award  sums  less  than  $2,000,  the  appeals  should 
be  dismissed  for  want  of  jurisdiction.  The  interest  of  these 
parties  are  wholly  distinct  and  independent;  as  such  they 
were  presented  in  separate  libels ;  as  such  they  were  estab- 
lished by  independent  evidence ;  as  sueh  they  were  reported 
on  by  the  clerk ;  and  as  such  they  are  adjudicated  upon  by 
both  the  District  and  Circuit  Courts. 

The  decisions  of  this  court  have  established  this  principle 
so  far  as  the  interests  of  the  claimants  are  separable.  Oliver 
V.  Alexander^  6  Pet.,  148 ;  Stratton  v.  Jarvis^  8  Id.,  11 ;  Spear 
V.  Placey  11  How.,  522. 

2d.  On  the  merits.  There  does  not  seem  to  be  any  contra- 
riety in  the  evidence  as  to  the  principal  facts  in  the  case,  viz., 
that  the  goods  of  the  libellants  sustained  damage  during  the 
voyage  from  Liverpool  to  Charleston.  The  main  question 
which  presented  itself  was  as  to  the  cause  of  that  damage. 

The  following  points  are  established  by  the  evidence : 

1.  The  goods  were  shipped  in  good  order  and  condition,  as 
shown  by  the  bills  of  lading,  ief^'atnin  v.  Sinclair^  1  Bail. 
(S.  C),  174. 

2.  That  they  were  damaged  when  delivered  at  the  port  of 
discharge. 

8    This  throws  upon  the  carrier  tlie  burden  of  showing  that 
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the  injury  resulted  from  some  cause  for  which  he  iB  not  respon- 
sible. Forward  v.  Pittard^  1  T.  R.,  27 ;  Story  on  Bailm.,  609; 
2  Kent  Com.,  602 ;  1  Bing.,  607. 

4.  The  evidence  shows  that  this  injury  did  not  result  from 
a  storm  or  the  dangers  of  the  seas,  for  the  vessel  appears  to 
have  sustained  no  injury. 

*8fi21       *^'  ^^  ^^^  result  from  the  salt  which  was  on  board 
-■  between  decks. 
6.  The  evidence  is  not,  when  properly  examined,  contradic- 
tory, but  if  so,  it  preponderates  against  the  appellants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States,  held  in  and  for  the  District  of  South  Carolina 
in  admiralty. 

The  several  libels  were  filed  in  the  District  Court,  against 
the  ship  Martha,  by  the  owners  of  cargo  brought  in  the  same 
from  Liverpool  to  Charleston,  for  damage  done  to  the  goods 
in  the  course  of  the  voyage. 

Five  of  the  separate  owners  of  cargo  joined  in  one  of  the 
libels,  and  each  of  the  others  filed  separate  libels ;  to  each  of 
which  answers  were  put  in  by  the  respondents,  and  the  parties 
proceeded  in  the  usual  way  to  take  their  proofs.  Pending  the 
proceedings,  all  the  cases  were  consolidated  bv  an  order  oT  the 
court  on  the  motion  of  the  proctors  for  the  libellants. 

The  District  Court  held  the  respondents  liable,  as  carriers, 
for  the  damage  done  to  the  goods ;  and  referred  the  cases  to 
the  clerk  to  take  the  necessary  proofs,  and  ascertain  the  loss 
which  each  of  the  several  parties  had  sustained,  and  report  the 
amount,  which  was  done  accordingly.  And,  in  the  coming  in 
of  the  report,  a  decree  was  entered  adjudging  to  each  of  the 
fifteen  several  owners  the  amount  of  the  loss  they  had  respec^ 
tively  sustained. 

On  an  appeal  by  the  respondents  to  the  Circuit  Court,  this 
decree  was  affirmed.  And  the  cases  are  now  before  us  on  an 
appeal  to  this  court  from  that  decree. 

With  the  exception  of  two  of  the  cases,  the  sum  decreed 
against  the  respondents  in  favor  of  the  several  owners  of  the 
cargo  is  below  the  amount  that  authorizes  an  appeal  to  this 
court.  And,  it  is  insisted,  on  the  part  of  the  appellees,  that 
the  appeal  should  be  dismissed  for  want  of  jurisdiction  as  to 
all  parts  of  the  decree,  except  the  part  relating  to  the  two 
cases  mentioned. 

On  the  part  of  the  appellants,  it  is  contended,  that  the  ob- 
jection to  the  jurisdiction  is  not  available  to  the  five  separate 
ownera  joining  in  the  libel,  as  the  aggregate  amount  decreed 
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to  them  exceeds  two  thousand  dollars ;  nor  to  any  of  the  par- 
ties, on  the  ground  that  all  the  cases  were  consolidated  by  the 
orders  of  the  District  Court  on  the  motion  of  the  proctors  for 
the  libellants. 

We  are  of  opinion  that  neither  of  these  grounds  are  sujffi- 
cient  to  maintain  the  jurisdiction,  and  that  the  appeal  ipust  be 
dismissed  *as  to  all  the  cases  except  the  two  in  each  of 
which  the  amount  in  the  decree  exceeds  the  two  thou-  [*858 
sand  dollars. 

The  joining  of  several  owners  of  cargo  conveyed  in  the  same 
ship  in  a  libel  in  rem  for  damages  done  to  the  goods  in  the 
course  of  shipment,  and  the  consolidation  of  libels^filed  sepa- 
rately by  the  respective  owners  for  like  damage,  is  allowed  by 
the  practice  of  the  court  for  its  convenience,  and  the  saving 
of  time  and  expense  to  the  parties.  It  is  a  practice  deserving 
commendation  and  encouragement  in  all  cases  where  it  can  be 
adopted  without  complicating  too  much  the  proceedings,  and 
thereby  prejudicing  the  rights  of  the  parties. 

In  cases  where  the  several  claims  against  the  ship  are 
founded  upon  a  common  injury  and  loss,  the  questions  in- 
volved depending  upon  the  same  general  rules  of  law,  and  the 
same  evidence  equally  applicable  to  all  of  them,  it  is  fit  and 
proper  that  the  proceedings  should  be  joint,  either  by  allowing 
the  parties  to  unite  in  the  libel,  or  by  an  order  for  consolida- 
tion, if  separate  suits  have  been  instituted. 

The  defense  will  usually  be  the  same  in  all  the  cases ;  but, 
if  otherwise,  the  parties  will  not  be  prejudiced,  as  they  may 
avail  themselves  in  the  answers  of  any  defense  existing  against 
either  of  the  several  owners.  For,  although  the  proceeding 
assumes  the  form  of  a  joint  suit,  it  is  in  reality  a  mere  joinder 
of  distinct  causes  of  action  by  distinct  parties,  arising  out  of  a 
common  injury,  and  which  are  heard  and  determined,  so  far 
as  the  merits  are  concerned,  the  same  as  in  the  case  of  sepa- 
rate libels  for  each  cause  of  action.  The  same  decree,  also,  is 
entered  as  in  the  case  of  separate  suits. 

We  do  not  perceive,  therefore,  any  ground  for  a  distinction 
as  to  the  right  of  appeal  from  a  decree  as  entered  in  these 
cases  from  that  which  exists  where  the  proceedings  have  been 
distinct  and  separate  throughout.  Clearly,  a  libellant  3ould 
not  have  appeal,  unless  his  claim  exceed  two  thousand  dollars. 
Nor  can  the  respondent,  upon  the  same  principle,  unless  the 
amount  decreed  against  him  in  the  particular  case,  exceeds 
that  sum.  The  principle,  in  effect,  we  think,  has  been  already 
decided  in  this  court.  6  Pet.,  148 ;  8  Id.,  11 ;  11  How.,  622. 
.  There  is  another  preliminary  question  which  it  is  necessary 
to  notice  before  proceeding  to  the  merits. 
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Further  evidence  has  been  taken,  on  the  part  of  the  respon* 
dents,  since  the  appeal  to  this  coart  was  entered,  which  is 
objected  to  by  the  appellants. 

The  act  of  8d  March,  1803,  (2  Stat,  at  L.,  244)  allows  addi- 
tional evidence  to  be  furnished  by  either  party  before  this 
court  in  oases  of  appeals  in  admiralty  and  prize  causes.  And 
by  the  27th  rule  of  the  court  the  evidence  is  to  be  taken  under 
*ft^41  ^  ^commission  to  be  issued  from  this  court,  or  from  the 
-I  Circuit  Court,  under  the  direction  of  any  one  of  the 
judges  thereof. 

The  objection  taken  to  the  evidence  is,  that  it  does  not 
appear  from  the .  record  that  any  order  was  obtained  from 
either  court  for  the  issuing  of  the  commission.  We  have, 
however,  before  us  the  commission  itself,  issued  in  the  usual 
form  by  the  clerk  of  the  Circuit  Court,  and  in  the  execution 
of  which  both  parties  have  joined.  An  order,  therefore,  must 
have  been  entered,  or,  if  not,  it  was  waived  by  the  act  of  the 
parties  in  suing  out  the  commission,  and  joining  in  its  execu- 
tion. For  these  reasons  we  think  the  further  evidence  fur- 
nished to  this  court  admissible. 

This  brings  us  to  the  merits  of  the  case. 

The  different  libels  filed  in  the  several  cases  are  in  form  and 
substance  the  same.  And  so  are  the  several  answers  of  the 
respondents. 

The  libels  charge  that  the  ship  Martha  being  at  Liverpool  on 
the  6th  September,  1847,  and  bound  on  a  voyage  to  Charles- 
ton, the  libellants  caused  to  be  shipped  on  board  the  same, 
divers  goods,  wares,  and  merchandise,  then  in  good  order  and 
condition,  of  great  value,  &c.,  to  be  taken  care  of  and  safely 
delivered  in  like  good  order  and  condition,  (the  dangers  and 
accidents  of  the  seas  and  navigation  excepted,)  they  paying 
certain  freight  therefor  as  per  bills  of  lading.  That  after- 
wards, on  or  about  the  twenty-first  of  the  same  month,  the 
said  ship,  having  on  board  the  said  goods,  set  sail  from  Liver- 
pool, and  on  the  ninth  November  following  arrived  at 
Charleston,  and  soon  thereafter  delivered  the  same  to  the  said 
libellants. 

That  the  said  goods,  wares,  and  merchandise  were  not  taken 
oare  of  and  safely  carried  and  delivered  according  to  the  tenor 
and  effect  of  the  bills  of  lading ;  but,  on  the  contrary,  although 
no  damage  accrued  from  any  dangers  or  accidents  of  the  seas, 
or  navigation,  the  said  goods  were  so  badly  taken  care  of  by 
the  said  master,  and  the  cargo  of  said  ship,  and  particularly  a 
quantity  of  salt  on  board  thereof  was  stowed  so  improperly, 
that  through  the  neglect,  and  mismanagement  of  the  master, 
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the  said  goods  were  greatly  damaged,  and  great  loss  thereby 
sustained. 

The  answers  of  the  respondents  admit  the  taking  on  board 
of  the  vessel  the  goods  as  stated  in  the  libels ;  and  allege,  that 
she  was  loaded  with  an  assorted  cargo  in  the  hold  and  with 
sundry  sacks  of  Liverpool  salt  between  decks ;  that  the  ship 
was  sound,  stanch,  and  in  every  way  well  fitted  and  equipped 
for  the  voyage,  and  capable  of  carrying  safely  the  cargo  taken 
on  board,  the  dangers  of  the  seas  only  excepted.  That  the 
cargo  was  well  and  securely  stowed  and  packed  with  proper 
dunnage,  and  according  to  the  usage,  and  custom  of  the  trade, 
by  the  master  and  ofiBcers  of  the  ship ;  that  the  hatches  lead- 
ing from  the  between-decks  *and  the  lower  hold  were  r«oce 
well  secured  and  calked,  wholly  separating  the  one  ^ 
from  the  other.  That  the  ship  encountered  several  violent 
gales,  and  very  boisterous  weather  during  her  voyage,  causing 
her  to  labor  heavily,  and  straining  her  badly,  the  sea  at  times 
breaking  over  her,  so  that  she  shipped  a  great  deal  of  water 
from  leaks,  and  stress  of  weather,  requiring  the  constant  use 
of  the  pumps,  which  were  faithfully  attended  to,  and  every 
effort  made  to  preserve  the  ship,  and  save  the  cargo  from 
damage. 

The  respondents  further  allege  that  in  consequence  of  the 
heavy  seas,  and  the  leaking  of  the  vessel,  and  the  change  of 
latitude  from  a  cold  to  a  warm  climate,  the  water  shipped 
became  heated,  producing  steam,  and  a  wet  and  damp  atmos- 
phere in  the  lower  hold,  which  no  care  or  diligence,  on  the 
part  of  the  master  and  crew  could  not  have  prevented  ;  that 
this  was  the  unavoidable  result  of  the  dangers  of  navigation, 
and  proceeded  from  the  storms,  winds  and  waves ;  and  not 
from  any  defect  in  the  ship  or  want  of  skill,  care  or  diligence 
on  the  part  of  the  master  and  hands,  and  caused  the  damage 
to  the  goods  complained  of. 

They  further  say,  that  the  salt  stowed  between  deckd  was 
safely  carried,  and  delivered  dry  and  in  good  order  at  Charles- 
ton, without  being  wet,  or  any  evidence  of  drainage  from  the 
same  either  upon  the  sacks,  the  dunnage,  and  matting  upon 
which  the  sacks  were  stowed,  or  upon  the  lower  deck,  through 
the  seams  of  which  the  drainage  must  have  passed  to  the  goods 
in  the  hold,  if  at  all ;  and  they  deny  that  the  damage  to  the 

foods  in  the  hold  proceeded  from  the  salt  thus  stowed  between 
ecks. 

The  proofs  in  the  case  show,  that  a  mixed  cargo,  consisting 
of  crates,  and  boxes  of  dry  goods,  and  hardware,  and  a  quan- 
tity of  bars  of  railroad  iron,  was  stowed  in  the  hold  of  the  ves- 
Bel,  the  railroad  iron  placed  at  the  bottom.     And,  that  some 
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inifelve  hundred  saoks  of  salt  were  stowed  between  decks  fore 
and  aft  the  main  hatch  of  the  lower  deck.  That  she  left  Liver- 
pool on  the  21st  September,  1847,  and  arrived  at  Charleston 
on  the  9th  of  November  following,  after  a  passage  of  forty- 
nine  days;  that  during  the  voyage  she  encountered  on  the 
first  and  second  of  October  two  very  violent  gales,  the  vessel 
on  the  wind  at  the  time,  causing  her  to  roll  heavily  and  the 
sea  to  break  continually  over  her,  and  to  ship  great  quantities 
of  water,  so  that  it  was  necessary  to  keep  the  pumps  going 
most  of  the  time  while  the  storm  continued. 

On  opening  the  upper  hatches  a  day  or  two  after  the  arrival 
of  the  vessel  for  the  purpose  of  discharging  the  car^o,  the  salt 
between  decks  was  found  dry  and  in  good  condition ;  and, 
after  the  discharge  of  the  same,  no  unusual  wet  or  dampness 
appeared  upon  the  matting  or  dunnage  upon  which  it  was 
*H561  ^^^^^^  ^^^  *upon  the  flooring  of  the  deck,  nor  any 
-■  evidence  of  drainage  from  the  sacks  of  salt  in  any  part 
of  the  between  decks.  All  the  witnesses  concur  on  this  point 
who  had  the  best  opportunity  of  becoming  acquainted  with 
the  facts ;  and  whose  connection  with  the  discharge  of  the 
salt  precludes  the  possibility  of  mistake,  including  the  port- 
warden  present  at  the  opening  of  the  hatches,  the  purchasers 
of  the  salt,  the  consignee,  the  stevedores,  the  inspector  of  the 
customs,  and  the  mate  of  the  vessel.  Nor  is  there  any  evidence 
in  the  case  to  the  contrary. 

On  opening  the  hatches  of  the  lower  deck,  leading  to  the 
hold  of  the  ship,  which  was  about  the  15th  November,  five  or 
six  days  after  her  arrival,  great  heat  issued  immediately  there- 
from, and  much  dampness  and  vapor  were  found  to  pervade 
this  part  of  the  vessel ;  and  on  breaking  the  cargo  and  com- 
mencing the  discharge,  the  greater  portion  of  it  was  found 
seriously  damaged. 

The  boxes  of  dry  goods  were  found  wet,  or  damp,  and 
stained  to  a  very  considerable  extent,  and  the  hardware,  and 
bars  of  railroad  iron,  wet  and  badly  rusted ;  and  indeed,  the 
whole  cargo  throughout  the  hold  more  or  less  damaged. 
Drops  of  water,  or  vapor,  apparently  formed  from  the  heat  and 
dampness  of  the  hold,  or  by  drainage  from  above,  were  found 
pendant  from  the  seams  of  the  unaer  part  of  the  lower  deck, 
affording  very  satisfactory  evidence  of  the  immediate  cause  of 
damage  to  the  cargo ;  but,  leaving  the  question  open  to  con- 
troversy as  to  the  source  whence  these  indications  proceeded ; 
some  of  the  witnesses,  and  among  them  three  of  the  port- 
wardens,  testifj'ing  that  these  drops  proceeded  from  the  drain- 
age of  the  salt  that  had  been  stowed  between  decks,  and  others, 
from  the  heat  and  dampness  of  the  hold,  aggravated  by  tha 
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quantity  of  sea- water  shipped  during  the  storm,  and  stress  of 
the  vessel. 

We  have  already  stated,  that  the  libellants  charge  in  the 
several  libels  the  damage  to  the  goods  to  have  been  occasioned 
exclusively  from  the  improper  stowage  of  the  cargo,  and  espe- 
cially of  the  sacks  of  salt  in  the  between  decks  over  the  goods 
in  the  hold  of  the  vessel.  This  is  denied  in  the  answers,  and 
as  the  recovery  must  be  had,  if  at  all,  according  to  the  allega- 
tions in  the  pleadings,  it  is  incumbent  on  the  part  of  the  libel- 
lants to  maintain  this  ground  by  the  proofs,  in  order  to  charge 
the  respondents. 

The  real  questions  in  the  case  therefore,  are,  1.  Whether  or 
not  the  respondents  were  guilty  of  neglect,  and  mismanage- 
ment in  the  stowage  of  the  cargo,  and  especially  of  the  stow- 
age of  the  sacks  of  salt  between  aecks  ?  And,  2.  If  they  were, 
whether  the  damage  to  the  goods  in  the  hold  of  the  vessel  was 
properly  attributable  to  this  cause  ? 

The  goods  having  been  found  to  be  damaged  on  the  arrival 
*of  the  ship,  and  which  must  necessarily  have  accrued  r«Qe«T 
in  the  course  of  the  voyage,  the  burden  devolved  upon  '• 
the  respondents  to  show,  in  order  to  excuse  themselves,  that 
it  was  occasioned  by  one  of  the  perils  of  navigation  within  the 
exception  in  the  bill  of  lading.  That  burden  they  have 
assumed ;  and  have  shown  by  nearly  an  unbroken  current  of 
testimony,  that  the  conveyance  of  the  salt  between  decks,  in  a 
mixed  cargo,  was  according  to  the  established  custom  and 
usage  of  the  trade  between  Liverpool  and  this  country ;  and 
that  it  was  well  stowed,  and  packed,  and  secured  with  proper 
and  sufficient  dunnage. 

This  ground,  therefore,  for  charging  the  respondents  with 
the  damage  to  the  goods,  entirely  fails. 

They  have  shown  further,  that  the  vessel  encountered 
severe  gales  and  boisterous  weather  in  the  course  of  her 
voyage,  during  which  she  labored  heavily,  the  sea  frequently 
breaking  over  her,  and  much  water  shipped  by  stress  of 
weather,  so  that  it  was  necessary  to  keep  the  pumps  in  con- 
stant operation  to  preserve  the  vessel,  and  protect  the  cargo. 
Thus  presenting  a  state  of  facts,  in  connection  with  the  con- 
dition of  the  hold,  and  appearance  of  the  goods  on  the  open- 
ing of  the  hatches,  when  the  vessel  arrived  at  her  port  of 
destinacion,  that  might  well  account  for  all  the  damage  by 
reason  of  the  perils  of  the  navigation. 

It  is  to  be  observed  also,  that  even  assuming,  according  to 
the  theory  of  the  libellants,  the  damage  was  occasioned  by  the 
drainage  of  the  salt  coming  in  contact  with  sea-water,  if  the 
water  was  shipped  from  the  violence  of  the  storm  or  stress  of 
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weather,  as  there  was  no  fault  chargeable  to  the  master  as  to 
the  place  of  stowage  or  as  to  the  stowage  itself,  it  is  apparent, 
that  even  in  that  aspect  of  the  case,  the  damage  would  still 
be  attributable  to  the  perils  of  the  seas,  and  not  to  the  fault 
of  the  master  or  ship. 

In  order  to  avoid  these  necessary  conclusions  the  learned 
counsel  for  the  libellants  have  sought  to  maintain  upon  the 
proofs,  that  the  seams  of  the  lower  deck  were  not  properly 
calked,  but  were  open,  so  that  the  drain  from  the  salt  readily 
dripped  through  upon  the  cargo  in  the  hold ;  and,  that  con- 
ceding it  to  have  been  properly  stowed  between  decks,  if  the 
seams  of  the  deck  had  been  tight,  the  damage  would  not  have 
happened. 

Assuming  the  facts  to  be  true,  as  contended  for  in  this  pro- 
position, the  conclusion  is  admitted.  But  if  the  opening  of 
the  seams  was  occasioned  by  the  straining  of  the  vessel  in  the 
storms  encountered  during  the  voyage,  and  in  favor  of  which 
view  there  is  much  evidence  in  the  court  below,  the  respon- 
dents would  still  not  be  answerable.  The  further  proof  taken 
on  this  appeal  would  seem  to  remove  all  doubt  on  this  point 
that  may  have  previously  existed. 

*S^81  *1^hat  shows  the  ship,  when  about  to  sail  from  Liver- 
^  pool,  was  inspected  by  a  competent  ship-builder,  and 
repaired ;  and  among  other  repairs,  her  lower  deck  was  well 
calked  and  payed  where  any  defects  were  discovered,  and  put 
in  good  order.  The  fact,  therefore,,  that  the  seams  were  open 
on  the  arrival  of  the  vessel,  if  admitted,  must  have  happened 
in  the  course  of  the  voyage,  and  may  be  fairly  attributable  to 
the  storms  she  encountered. 

But,  it  is  not  important  to  pursue  this  inquiry.     For,  the 

S roofs  in  the  case  show  beyond  all  reasonable  doubt,  that  the 
amage  could  not  have  been  occasioned  by  any  drainage  from 
the  sack  of  salt  between  decks.  We  have  already  referred  to 
the  witnesses  on  this  point,  and  need  not  repeat  the  evidence. 
The  salt  was  taken  from  the  stores  at  Liverpool,  and  not 
from  lighters,  and  was  dry  when  put  on  board,  and  also,  when 
discharged  at  Charleston;  and  there  was  not  the  slightest 
indication  of  unusual  wetness  or  dampness  upon  the  sacks  or 
the  matting  and  dunnage  upon  which  it  was  stowed,  or  upon 
the  flooring  or  any  part  of  the  between-decks.  On  this  branch 
of  the  case  there  is  no  contrariety  or  discrepancy  in  the  evi- 
dence. 

And  all  the  witnesses  concur  who  speak  on  the  subject, 

and  common  observation  confirms  their  conclusion,  that,  if 

the  water  came  from  drainage  of  the  salt,  so  as  to  occasion  the 

damage  to  the  goods,  some  traces  of  its  effects  would  have 
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been  found  upon  the  sacks,  and  upon  the  mats  and  dunnage 
and  deck  of  the  vessel. 

The  only  ground  ur^ed  for  a  contrary  conclusion  is  an  infer- 
ence drawn  from  the  fact  that  drops  of  water  of  a  brackish 
taste  indicating,  as  supposed,  the  presence  of  salt  in  a  degree, 
beyond  that  of  sea-water,  was  found  along  the  seams  under- 
side the  lower  deck ;  and  of  salt  in  the  concrete  found  upon 
parts  of  the  car^o  in  the  hold.  From  these  circumstances 
alone,  three  of  the  port-wardens  out  of  four,  expressed  the 
opinion  that  the  damage  must  have  been  occasioned  by  the 
drainage  of  the  salt  above,  notwithstanding  the  decisive  facts 
as  to  the  condition  of  the  salt  when  put  on  board,  and  when 
discharged,  and  the  absence  of  any  traces  of  it  in  the  between- 
decks. 

It  would  be  exceedingly  difficult,  if  not  impossible,  to  recon- 
cile this  opinion  with  the  facts  of  the  case,  even  if  there  was 
no  other  way  to  account  for  the  circumstances  stated,  on 
which  the  opinion  of  the  port-wardens  was  founded. 

But  when  all  of  them  may  be  accounted  for  as  the  natural, 
if  not  necessary  effect,  of  the  presence  of  the  quantity  of  sea- 
water  shipped  by  stress  of  weather  in  the  course  of  the  voy- 
age, wetting  the  cargo  as  the  vessel  rolled  and  labored  during 
the  storms  she  encountered,  producing  great  heat,  and  damp- 
ness in  the  hold,  we  think  the  opinion  altogether  unsupported 
by  the  evidence. 

*As  to  the  appearance  of  salt  in  the  concrete  upon  [*359 
parts  of  the  goods,  it  is  quite  probable,  that  the  water 
in  the  hold  thrown  up  the  sides  by  the  labor  of  the  vessel  in 
the  gales  may  have  brought  it  in  contact  with  the  salt  between 
her  timbers,  and  thus  leaving  traces  of  it  upon  the  goods. 

Most  of  the  vessels  that  have  been  built  for  many  years, 
particularly  eastern  vessels,  are  filled  with  salt  between  their 
side  timbers  and  outside  and  inside  plank  or  ceiling,  up  to  the 
air-streak,  for  the  purpose  of  preserving  the  timbers,  and  pre- 
venting them  and  the  planks  from  shrinking.  When  water 
comes  in  contact  with  this  salt  either  through  the  small  open- 
ings below,  or  air-streak  above,  or  otherwise,  the  tendency  of 
it  is  to  settle  down  in  the  space  it  occupies,  by  becoming  more 
compact ;  and  when  the  ship  makes  water  in  the  hold,  and 
rolls  heavily  by  stress  of  weather,  throwing  the  water  up  the 
sides,  portions  of  the  salt  may  escape  from  the  small  open- 
ings below  and  pass  off  along  the  water-way  each  side  of  the 
keelson  to  the  well-pump.  This,  however,  as  is  apparent,  can 
happen  rarely,  if  at  all  except  when  the  ship  labors  heavily 
after  having  shipped  much  water  in  consequence  of  rous^h  and 
boisterous  weather.     The  effect  of  the  salt,  from  its  innerent 
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tendency  to  attract  and  absorb  moisture,  is  to  tighten  the 
seams  of  the  ceiling,  rather  than  open  them,  and  thus  prevent 
any  escape  of  the  particles  of  salt  through  them. 

It  has  been  suggested,  that,  assuming  the  presence  of  salt 
in  the  hold  may  be  properly  accounted  for  in  the  way  above 
stated,  this  should  be  considered  as  evidence  of  fault  in  the 
ship,  so  as  to  charge  the  respondents. 

But  in  the  first  place,  to  permit  the  libellants  to  recover 
upon  this  ground  would  be  a  departure  from  that  upon 
which  they  have  chosen  to  place  their  right  of  action  in  the 
pleadings.  That  is  founded  exclusively  upon  their  improper 
stowage  of  the  salt  between  decks;  and  the  proofs  in  the 
case,  have  been  taken  with  reference  to  the  issue  upon  that 
allegation. 

In  the  next  place,  there  is  no  evidence  before  us  of  any 
defect  or  fault  in  the  vessel  in  respect  to  the  ceiling  or  other 
parts  of  her  connected  with  the  process  of  thus  salting  the 
timbers.  On  the  contrary,  the  port-wardens,  themselves,  speak 
of  the  seams  of  the  ceiling  as  being  tight  and  in  good  order. 

The  truth  is,  that  all  the  cases  proceeded  below,  on  the  part 
of  the  libellants  throughout,  upon  the  allegation  in  the  libels 
that  the  damage  was  occasioned  by  drainage  from  the  sacks  of 
salt  between  decks,  where,  as  supposed,  it  was  improperly 
stowed.  And  the  evidence  in  the  record  in  respect  to  the 
condition  of  the  ceilings  and  other  parts  of  the  hold  of  the 
vessel,  was  mere  incidental  and  casual,  no  point  having  been 
made  in  the  proofs  on  that  subject. 

*^ft01  *^^  have  already  expressed  our  views  upon  this  the 
-■  main  question  involved  in  the  case,  and  are  satisfied, 
that  the  damage  could  not  have  been  occasioned  for  the  cause 
set  forth  in  the  libels ;  but  happened  from  the  perils  of  the 
navigation.  We  will  simply  add,  what  was  omitted  in  the 
proper  place,  that  nearly  all  the  witnesses  concur  who  speak 
on  the  subject,  that  the  goods  in  the  hold  were  most  damaged 
by  wet  and  dampness  at  the  bottom,  or  lower  tier,  and  dimin- 
ishing in  the  advance  to  the  upper.  And  that  in  many 
instances,  the  boxes  of  goods,  and  crates  of  hardware  were 
wet,  or  very  damp,  and  stained  at  the  bottom,  and  dry  and 
sound  on  the  top  and  sides,  confirming  the  view  that  the 
dami^e  proceeded  from  below. 

Our  conclusion  is,  that  the  decree  of  the  court  below  is 
erroneous,  and  must  be  reversed  with  costs,  as  to  so  much  as 
awards  damages  to  T.  Lambert  &  Brother,  and  to  the  South 
Carolina  Railroad  Company,  and  that  the  proceedings  be 
remitted  to  the  court  below  with  directions  to  enter  a  decree 
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in  favor  of  the  appellants  with  costs ;  and  as  to  the  residue  of 
the  decree  the  appeal  is  dismissed  for  want  of  jurisdiction. 

Mr.  Justice  DANIEL  dissented. 

This  case  is  one  of  a  class  over  which,  according  to  my 
opinion,  heretofore  repeatedly  expressed,  the  admiralty  courts 
of  the  United  States  have  no  jurisdiction  under  the  Constitu- 
tion. It  is  the  case  of  a  contract  entered  into  upon  land,  that 
is,  in  the  city  of  Liverpool,  to  be  fulfilled,  partly,  nay,  chiefly 
on  land ;  that  is,  by  the  delivery  of  merchandise  in  the  city  of 
Charleston.  The  remedy  for  the  infraction  of  this  under- 
taking, if  any  had  in  reality  existed,  would  have  been  an 
action  in  a  court  of  common  law,  upon  the  bill  of  lading,  the 
written  evidence  of  the  undertaking  of  the  carrier.  In  the 
exposition  made  by  the  court,  of  the  evidence,  as  explaining 
the  origin  and  character  of  the  injury  complained  oi  by  the 
libellants,  I  entirely  concur. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  court 
in  this  cause,  be,  and  the  same  is  hereby  reversed  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this  court. 
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•Thb  Unttbd  States,  Plaintifps,  v.  Thohab  Reid  [*861 

Ain>  Edward  Clements. 

Where  two  persons  were  Jointly  Indicted  for  an  offence  committed  against  the 
United  States,  viz.,  a  morder  committed  upon  the  hish  seas,  and  were 
tried  separately,  it  was  not  competent  for  the  person  first  tried  to  call  the 
other  as  a  witness  in  his  b^udf.^ 

'  On  the  trial  of  a  Joint  indictment,  dieted  accomplice^  previonsly  acqnit- 

one  of  the  defendants  Is  not  a  compe-  ted,  is  not  a  competent  witness  for  the 

tent  witness  for  the  other,  unless  he  d^etue.     Meyera  t.   State,  S  Tex. 

has  been  acquitted.     United  Statee  ▼.  App.,  821;  Centra.  ColUne  y.  People, 

Hughes,  8  Hughes,  609.    S.  P.    State  96  111.,  684.    But  the  court  may  direct 

y.  Martin,  74  Mo.,  647;  Hendereon  y.  a  yerdict  of  acquittal  as  to  one  defen- 

State,  1  Ala.  L.  J.,  62;  Poteete  y.  dant  in  order  to  use  him  as  a  witness 

State,  9  Bazt.  (Tenn.),  261.    An  in-  againet  the  other.    United  States  y. 
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The  trial  took  phM»  In  Virginia,  and  the  eVldenoe  would  have  been  competent 
under  a  law  of  Virginia  passed  in  1849. 

j^nt  the  84th  section  of  the  Judiciary  Act  of  1789,  declaring  that  the  laws  of 
the  several  states  shall  be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States,  meant  only  to  include  clyil 
cases  at  common  law,  and  not  criminal  offences  against  the  United  States. 

The  law  by  which  the  admissibility  of  testimony  in  criminal  cases  must  be 
determined,  is  the  law  of  the  state,  as  it  was  when  the  courts  of  the 
United  States  were  established  by  the  judiciary  Act  of  1789. 

Without  laying  down  any  general  rule,  how  far  the  affidavits  of  jurors  im- 
peaching their  verdict  ought  to  be  received,  it  is  decided  that  the  affidavits 
of  two  jurors,  stating  that,  whilst  impannelled,  they  read  a  newspaper 
report  of  the  preceding  evidence,  but  which  had  no  influence  upon  their 
▼eirdict,  were  not  sufficient  ground  for  a  new  triaL^ 

This  case  came  up  from  the  Circait  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  upon  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

The  facts  are  all  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  JoyneB  and  Mr.  Crittenden^  (Attorney- 
General,)  for  the  United  States,  and  by  Mr.  Crane  and  Mr. 
Scott^  for  the  defendants. 

DanUj  2  K.  Y.  Leg.  Obs.,  86.    In  Hunter  v.  State^  8  Id.,  75.    Affidavits 

North  Carolina,  one  co-defendant  may  which  contain  incompetent  evidence 

testify  for   another  jointly  indicted  are,  however,  properly  re jected.  P^es- 

with  him  for  the  same  offense,  not-  ser  v.  State^  Tl  Ind.,  274. 
withstanding  the  possibility  that  he       Where  a  new  trial  is  sought,  upen 

may  receive  the  benefit  of  his  own  proof  showing  that  a  Juror  had  pre- 

testimony.    State  v.  Smithy  86  N.  C,  viously    formed    and    expressed   an 

705.    S.  P.  State  v.  Stewart,  51  Iowa,  opinion,  the  juror  implicated  is  a  com- 

312,  and  in  Arkansas,  one  jointly  in-  petent  witness  to  deny  or  explain  the 

dieted  with  another,  or  who  is  sepa^  charge  against  him.    In  such  a  case, 

rately  indicted,  is  a  competent  wit-  it  is  not  error  to  admit  the  proof  of 

ness,  though  convicted,  if  he  has  not  the    good    character  of  the    Juror, 

been  sentenced.    Caaey  v.  State,  87  Boder  v.  State,  5  Lea  (Tenn. ),  610. 
Ark. ,  67.  A  verdict  cannot  be  impeached  upon 

^  The  early  cases  hold  that  Jurors'  an  affidavit  of  jurors  that  they  would 

affidavits  cannot  be  read  to  show  mis-  not  have  assented  thereto  but  for  a 

take,  miiibalculation  or  misconduct  on  refusal  of  the  judge  to  give  further 

the  part  of  the  jury.   Ladd  v.  Wilson,  instructions  respecting   certain   evi- 

lCranchC.O.,d(^;  Cherry  y.  Sweenif,  deuce   about  wnich  they  made  in- 

Id.,  580;  Holmead  v.  Corcoran,  2  Id.,  quiry.    State  v.  McConkey,  40  Iowa, 

110;  2iirick  v.  Hemphill,  Hempst.,  400.    Nor  will  a  juror  be  allowed  to 

170;  and  such  lUffidavits  should  not,  in  impeach  his  verdict  by  his  affidavit 

any  case,  be  admitted  either  in  sup-  that  he  would  not  have  found  the 

port  of  or  against  the  verdict,  except  defendant  guilty,  if  he  had  known 

as  a  last   resort.    Hodgee  v.  State,  that  the  punishment  fixed  by  law  for 

8  Tex.  L.  J.,  7.    S.  P.  United  States  the  crime  charged  was  death.    State 

V.  Clemente,  8  Hughes,  500;  State  v.  v  Shock,  68  Mo.,  552.    See  also  Fanes 

mma,  26  Mo.,  183;  S.  C,  2  N.  W.  v.   Campbell,  1   Black,  431:    UniUd 

Bep.,683;  People  r.  S^ague,6SC9L,  States  v.  Bosenburgh,  7  Wall.,  582; 

401;  People  v.  Gray,  OPac.  C.  L.  J.,  Tennestee   v.  Davis,    10   Otto,  208; 

778.    But  if  such  misconduct  affects  United  States  v.  Stone,  8  Fed.  Rep., 

the  fairness  of  the  trial,  it  vitiates  the  250;  In  re  Smith,  13  Id.,  27;  Hay  den 

verdict,  and  may  be  shown  by  the  v.  OrientaX  Mills,  15  Id.,  606;  United 

voluntary  affidavit  of  a  juror.    Ans-  States  v.  Cameron,  Id.,  706;  UwUed 

cMeks  V.   State,  6  Tex.  App.,  524;  States  v.  Bough,  4  Hughes,  511. 
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Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
oourt. 

This  case  comes  before  the  court  upon  a  certificate  of  divi- 
sion between  the  judges  of  the  Circuit  Court  for  the  District 
of  Virginia. 

Thomas  Raid  and  Edward  Clements  were  jointly  indicted 
for  murder,  committed  by  them  on  the  high  seas,  on  board  the 
American  ship  J.  B.  Lindsey. 

They  were,  by  the  permission  of  the  court,  separately  tried, 
and,  upon  the  trial  of  Reid,  he  proposed  to  call  Clements  as  a 
witness  on  his  behalf.  The  court  rejected  the  testimony, 
being  of  opinion  that,  as  he  was  jointly  indicted  with  the 
prisoner  on  the  trial,  he  was  not  a  competent  witness.  Reid 
was  found  guilty  by  the  jury. 

At  a  subsequent  day  he  moved  for  a  new  trial  upon  two 
grounds :  1st.  Because  the  testimony  of  Clements  was  improp^ 
erly  rejected :  and,  2d.  For  misbehavior  in  two  of  the  jury  who 
tried  the  cause.  In  support  of  the  second  objection,  he  offered 
in  evidence  the  voluntary  affidavits  of  the  two  jurors,  one  of 
*wbom  deposed  ^^  that,  while  the  case  was  on  trial,  and  rmoM 
the  jury  were  impanelled,  a  newspaper  was  sent  to  ^ 
him  by  some  of  his  family  from  his  counting-room.  It  was  a 
newspaper  for  which  he  was  a  subscriber,  which  was  regularly 
left  at  his  counting-house,  and  which  he  was  accustomed  to 
read.  He  looked  slightly  over  it,  and  saw  that  it  contained  a 
report  of  the  evidence  which  had  been  given  in  the  case  under 
trial,  a  part  of  which  he  read  and  put  the  paper  in  his  pocket ; 
that,  while  the  jury  were  in  their  room  deliberating  on  their 
verdict,  he  read  over  the  report  of  the  evidence  in  the  news- 
paper ;  he  read  it  from  curiosity,  and  thought  it  correct,  and 
that  it  refreshed  his  memory ;  but  it  had  no  influence  on  his 
verdict,  and  that  he  had  made  up  his  mind  before  he  read  it* 
There  was  no  conversation  about  the  newspaper  report  in  the 
jory-room,  nor  did  he  speak  of  it  there  to  any  one,  nor  does  ha 
Know  that  the  other  jurors  knew  that  the  report  of  the  evi- 
dence was  in  the  newspaper  they  saw  him  reading.'* 

The  other  juror  deposed  ^^  that  he  saw  this  newspaper  while 
the  jury  was  impanelled  in  the  court-room,  and,  upon  looking 
at  it,  saw  that  it  contained  a  report  of  the  evidence  that  had 
been  given  in  the  case  under  trial.  He  looked  over  a  few  sen- 
tences and  put  the  paper  aside,  and  did  not  see  it  afterwards. 
He  did  not  think  the  report  accurate ;  it  had  not  the  slightest 
influence  on  his  judgment." 

Upon  the  argument  of  the  motion  above  mentioned  tfaa 
following  questions  arose : 

1st.  Ought  the  court  to  have  received  the  evidence  of  Cl^ 
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ments  in  behalf  of  the  prisoner ;  and  does  the  refasal  of  the 
court  to  admit  his  testimony  entitle  the  prisoner  to  a  new 

trial? 

2d.  Onght  the  affidavits  of  the  two  jurors  to  be  received ; 
and  do  the  facts  stated  in  them  entitle  the  prisoner  to  a  new 
trial? 

And  upon  each  of  these  points  the  judges  of  the  Circuit 
Court  were  opposed  in  opinion,  and  ordered  that  the  questions 
be  certified  to  the  Supreme  Court  for  its  decision. 

The  difficulty  in  the  first  question  arose  upon  the  constmo- 
tion  of  the  34th  section  of  the  act  of  Congress  of  1789. 

By  a  statute  of  Virginia,  adopted  in  1849,  it  is  provided 
^  that  no  person  who  is  not  jointly  tried  with  the  defendant 
shall  be  incompetent  to  testify  in  any  nrosecution  by  reason 
of  interest  in  the  subject-matter  thereof.  And  if  the  section 
in  the  Judiciary  Act  above  referred  to  extends  to  the  testi- 
mony in  criminal  cases  in  the  courts  of  the  United  States, 
then  the  testimony  of  Clements  was  improperly  rejected. 

The  section  in  question  declares  that  the  laws  of  the  several 
*flA^1  *^^^^«  except  where  the  Constitution,  treaties,  or 
-I  statutes  of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at 
common  law,  in  the  courts  of  the  United  States,  in  cases  where 
they  apply. 

The  language  of  this  section  cannot,  upon  any  fair  con- 
struction, be  extended  beyond  civil  cases  at  common  law,  as 
contradistinguished  from  suits  in  equity.  So  far  as  concerns 
rights  of  property,  it  is  the  only  rule  that  could  be  adopted 
by  the  courts  of  the  United  States,  and  the  only  one  that  Con- 
gress had  the  power  to  establish.  And  the  section  above 
quoted  was  merely  intended  to  confer  on  the  courts  of  the 
United  States  the  jurisdiction  necessary  to  enable  them  to 
administer  the  laws  of  the  states.  But  it  could  not  be  sup- 
posed, without  very  plain  words  to  show  it,  that  Congress 
intended  to  give  to  the  states  the  power  of  prescribing  the 
rules  of  evidence  in  trials  for  offences  against  the  United 
States.  For  this  construction  would  in  effect  place  the  crimi- 
nal iurisprudence  of  one  sovereignty  under  the  control  of 
another.  It  is  evident  that  such  could  not  be  the  design  of 
this  act  of  Congress,  and  that  the  statute  of  Virginia  was  not 
the  law  by  which  the  admissibility  of  Clements  as  a  witness 
ought  to  have  been  decided. 

Neither  could  the  court  look  altogether  to  the  rules  of  the 
English  common  law,  as  it  existed  at  the  time  of  the  settle- 
ment of  this  country,  for  reasons  that  will  presently  be  stated. 
Nor  there  any  act  of  Congress  prescribing  in  express  worda 
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the  rule  by  which  the  courts  of  the  United  States  are  to 
be  governed,  in  the  admission  of  testimony  in  criminal  cases. 
But  we  think  it  may  be  found  with  sufficient  certainty,  not 
indeed  in  direct  terms,  but  by  necessary  implication,  in  the 
acts  of  1789  and  1790,  establishing  the  courts  of  the  United 
States,  and  providing  for  the  punishment  of  certain  offences. 
And  the  law  by  which,  in  the  opinion  of  this  court,  the  admis- 
sibility of  testimony  in  criminal  cases  must  be  determined,  is 
the  law  of  the  state,  as  it  was  when  the  courts  of  the  United 
States  were  established  by  the  Judiciary  Act  of  1789.  The 
subject  is  a  grave  one,  and  it  is  therefore  proper  that  the  court 
should  state  fully  the  grounds  of  its  decision. 

The  colonists  who  established  the  English  colonies  in  this 
oountry,  undoubtedly  brought  with  them  the  common  and 
statute  laws  of  England,  as  they  stood  at  the  time  of  their 
emigration,  so  far  as  they  were  applicable  to  the  situation  and 
local  circumstances  of  the  colony.  And  among  the  most  cher- 
ished and  familar  principles  of  the  common  law  was  the  trial 
by  jury  in  civil,  and  still  more  especially  in  criminal  cases. 
And,  however  the  colonies  may  have  varied  in  other  respects 
in  the  modifications  with  which  the  common  or  statute  law 
was  adopted,  *the  trial  by  jury  in  all  of  them  of  English 
origin  was  regarded  as  a  right  of  inestimable  value,  and  [*864 
the  best  and  only  security  for  life,  liberty,  and  property. 

But  as  the  law  formerly  stood,  the  value  of  this  right  was 
much  impaired  by  the  mode  of  proceeding  in  criminal  cases. 
For  when  a  person  was  accused  of  a  capital  crime,  and  his  life 
depended  upon  the  issue  of  the  trial,  he  was  denied  compul- 
sory process  for  his  witnesses;  and  when  they  voluntarily 
appeared  in  his  behalf,  he  was  not  permitted  to  examine  them 
on  oath,  nor  to  have  the  aid  of  counsel  in  his  defense,  except 
only  as  regarded  the  questions  of  law. 

It  is  true  that  Lord  Coke,  in  his  3  Inst.,  part  8,  79,  declares 
in  strong  terms  that  the  rule  which  prohibited  the  witnesses 
for  the  accused  from  being  examined  on  oath,  was  not  founded 
in  law.  Yet  the  rule,  at  the  period  we  speak  of,  was  daily 
sanctioned  and  acted  on  in  the  English  Courts.  2  Hale,  P., 
288, 4  Bl.  Com.,  855,  868,  869,  and  was  in  full  force  when  the 
English  colonies  were  planted  in  this  country. 

This  oppressive  mode  of  proceeding  had  been  abolished  in 
England  and  the  Colonies  also  by  different  statutes  before  the 
declaration  of  independence.  But  the  memory  of  the  abuses 
which  had  been  practised  under  it  had  not  passed  away.  And 
the  thirteen  Colonies  who  united  in  the  declaration  of  inde- 
pendence, as  soon  as  they  became  states,  placed  in  their  respec- 
tive constitutions  or  fundamental  laws,  safeguards  against  the 
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restoration  of  proceedings  which  were  so  oppressive  and 
odious  while  they  remained  in  force.  It  was  the  people  of 
these  thirteen  states  which  formed  the  Constitution  of  the 
United  States,  and  ingrafted  on  it  the  provision  which  secures 
the  triiil  by  jury,  and  abolishes  the  old  common-law  proceed- 
ing which'  ISml  so  often  been  used  for  the  purposes  of  oppre^ 
sion.  And  the  provisimfB  in  tim  Oonstitution  of  the  United 
States  in  this  respect  are  substantially  the  same  with  those 
which  had  been  previously  adopted  in  the  several  states. 
They  were  overlooked  in  the  Constitution  of  the  United 
States  as  originally  framed.  But  as  soon  as  the  public  atten- 
tion was  called  to  the  fact,  that  the  securities  for  a  fair  and 
impartial  trial  by  jury  in  criminal  cases  had  not  been  inserted 
among  the  cardinal  principles  of  the  new  government,  they 
hastened  to  amend  it,  and  to  secure  to  a  party  accused  of  an 
offense  against  the  United  States,  the  same  mode  of  trial,  and 
the  same  mode  of  proceeding,  that  had  been  previously  estab- 
lished and  practised  in  the  courts  of  the  several  states. 

It  was  for  this  purpose  that  the  5th  and  6th  amendments 
were  added  to  the  Constitution.  The  6th  amendment  pro- 
vides that  in  all  criminal  prosecutions,  the  party  accused  shall 
*86S1  ^^  entitled  •to  a  trial  by  jury,  to  be  confronted  with 
-■  the  witnesses  against  him,  to  have  compulsory  process 
for  the  witnesses  in  his  favor,  and  to  have  the  aid  of  counsel 
in  his  defense. 

The  Judiciary  Act  of  1789,  §  20,  provides  for  the  manner 
of  summoning  jurors,  and  directs  that  in  all  cases  (of  course 
including  criminal  as  well  as  civil  cases)  they  shall  be  desig>- 
nated  by  lot  or  otherwise  in  each  state,  according  to  the  mode 
of  forming  juries  therein  as  then  practised,  so  lar  as  the  law 
of  the  state  shall  render  such  designation  practicable  by  the 
courts  or  marshals  of  the  United  States ;  and  that  the  jurors 
shall  have  the  same  qualifications  as  were  requisite  for  jurors 
by  the  law  of  the  state  of  which  they  are  citizens,  in  the  high- 
est court  of  law  in  the  state.  Both  of  these  provisions  are 
confined  by  plain  language  to  the  state  laws  as  they  then  were. 

The  Crimes  Act,  as  it  is  usually  called,  of  1790,  §  29,  makes 
some  further  regulations,  which  it  is  not  necessary  here  to 
specify,  in  relation  to  the  proceedings  and  right  of  peremptory 
challenge  in  criminal  cases  before  the  jury  are  impanelled. 

But  neither  of  these  acts  make  any  express  provision  con- 
cerning the  mode  of  conducting  the  trial  after  the  jury  are 
sworn.  They  do  not  prescribe  any  rule  by  which  it  is  to  be 
conducted,  nor  the  testimony  by  which  the  guilt  or  innocence 
of  the  party  is  to  be  determined.  Yet,  as  the  courts  of  the 
United  States  were  then  organized,  and  clothed  with  jurisdio- 
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tion  in  criminal  cases,  it  is  obvious  that  some  certain  and  estab- 
lished rule  upon  this  subject  was  necessary  to  enable  the 
courts  to  administer  the  criminal  jurisprudence  of  the  United 
States.  And  it  is  equally  obvious  that  it  must  have  been  the 
intention  of  Congress  to  refer  them  to  some  known  and  estab- 
lished rule,  which  was  supposed  to  be  so  familiar  and  well 
understood  in  the  trial  by  jury  that  legislation  upon  the  sub- 
ject would  be  deemed  superfluous.  This  is  necessarily  to  be 
implied  from  what  these  acts  of  Congress  omit,  as  well  as  from 
what  they  contain. 

But  this  could  not  be  the  common  law  as  it  existed  at  the 
time  of  the  emigration  of  the  colonists,  for  the  Constitution 
had  carefully  abrogated  one  of  its  most  important  provisions 
in  relation  to  testimony  which  the  accused  might  offer.  It 
could  not  be  the  rule  which  at  that  time  prevailed  in  England, 
for  England  was  then  a  foreign  country,  and  her  laws  foreign 
laws.  And  the  only  known  rule  upon  the  subject  which  can 
be  supposed  to  have  been  in  the  minds  of  the  men  who  framed 
these  acts  of  Congress,  was  that  which  was  then  in  force  in 
the  respective  states,  and  which  they  were  accustomed  to  see 
in  daily  and  familiar  practice  in  the  state  courts.  And  this 
view  of  the  subject  is  confirmed  by  the  provisions  in  the  act 
of  1789,  which  refers  its  courts  and  oflBcers  to  the  laws  of  the 
respective  states  *for  the  qualifications  of  jurors  and  r«Q/»r> 
the  mode  of  selecting  them.  And  as  the  courts  of  the  '- 
United  States  were  in  these  respects  to  be  governed  by  the 
laws  of  the  several  states,  it  would  seem  necessarily  to  follow 
that  the  same  principles  were  to  prevail  throughout  the  trial : 
and  that  they  were  to  be  governed  in  like  manner,  in  the 
ulterior  proceedings  after  the  jury  was  sworn,  where  there  was 
no  law  of  Congress  to  the  contrary. 

The  courts  of  the  United  States  have  uniformly  acted  upon 
this  construction  of  these  acts  of  Congress,  and  it  has  thus 
been  sanctioned  by  a  practice  of  sixty  yeara.  They  refer  un- 
doubtedly to  English  works  and  English  decisions.  For  the 
law  of  evidence  in  this  country,  like  our  other  laws,  being 
founded  upon  the  ancient  common  law  of  England,  the  deci- 
sions of  its  courts  show  what  is  our  own  law  upon  the  subject 
where  it  has  not  been  changed  by  statute  or  usage.  But  the 
rules  of  evidence  in  criminal  cases,  are  the  rules  which  were 
in  force  in  the  respective  states  when  the  Judiciary  Act  of 
1789  was  passed.  Congress  may  certainly  change  it  whenever 
they  think  proper,  within  the  limits  prescribed  by  the  Consti- 
tution. But  no  law  of  a  state  made  since  1789,  can  affect  the 
mode  of  proceeding  or  the  rules  of  evidence  in  criminal  cases  : 
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and  the  testimony  of  Clements  was  therefore  properly  rejected, 
and  furnishes  no  ground  for  a  new  trial. 

The  first  branch  of  the  second  point  presents  the  question, 
whether  the  affidavits  of  jurors  impeaching  their  verdict  ought 
to  be  received. 

It  would  perhaps  hardly  be  safe  to  lay  down  any  general 
rule  upon  this  subject.  Unquestionably  such  evidence  ought 
always  to  be  received  with  great  caution.  But  cases  might 
arise  in  which  it  would  be  impossible  to  refuse  them  without 
violating  the  plainest  principles  of  justice.  It  is  however  un- 
necessary to  lay  down  any  rule  in  this  case,  or  examine  the 
decisions  referred  to  in  the  argument.  Because  we  are  of 
opinion  that  the  facts  proved  by  the  jurors,  if  proved  by 
unquestioned  testimony,  would  be  no  ground  for  a  new  trial. 
There  was  nothing  in  the  newspapers  calculated  to  influence 
their  decision,  and  both  of  them  swear  that  these  papers  had 
not  the  slightest  influence  on  their  verdict. 

We  shall  therefore  answer  the  first  question  in  the  negative : 
and  to  the  second,  that  the  facts  stated  in  the  affidavits  of  the 
jurors  do  not  entitle  the  prisoner  to  a  new  trial ;  and  certify 
accordingly  to  the  Circuit  Court. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
*3671  ^''^^^^^  from  the  Circuit  Court  of  the  United  States  for 
-■  the  Eastern  District  of  Virginia,  and  on  the  points  or 
questions  on  which  the  judges  of  said  Circuit  Court  were  op- 
posed in  opinion,  and  which  were  certified  to  this  court  for  its 
opinion,  agreeably  to  the  act  of  Congress  in  such  case  made 
and  provided,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court — 1st.  That  the  said 
Circuit  Court  ought  not  to  have  received  the  evidence  of  Cle- 
ments in  behalf  of  the  prisoner ;  and  that  the  refusal  of  the 
ooiirt  to  amit  his  testimony  does  not  entitle  the  prisoner  to  a 
new  trial ;  and  2dly.  That  the  facts  stated  in  the  affidavits  of 
the  jurors  do  not  entitle  the  prisoner  to  a  new  trial.  Where- 
upon it  is  now  here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  Circuit  Coiurt. 
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John  H.  Bennett  and  E.  P.  Hunt,  Administbatobs  of 
John  D.  Amis,  deceased.  Appellants,  i^.  Samusl  F. 

BUTTEBWOBTH,  AND  MaBY  EmILY,  HIS  WIPE. 

Where  slaves  are  in  the  possession  of  a  mortgagee,  who  renders  an  account  of 
the  profits  of  their  labor  and  the  expenses  which  he  has  incurred  on  U^eir 
behalf,  he  most  be  held  bound  to  exercise  a  reasonable  diligence  in  keeping 
them  engaged  in  useful  employments. 

It  \b  not  a  sufficient  excuse  for  allowing  them  to  remain  idle,  to  say  that  he 
managed  them  as  they  had  been  mam^ped  by  their  former  master,  the  mort- 
gagor. 

If  the  mortgagee  is  charged  with  their  hire  from  a  period  commencing  three 
months  after  the  death  of  the  mortgagor,  he  is  not  charged  too  much. 

Where  the  account  of  the  master  charged  the  mortgagee  with  a  certain  sum 
for  their  hire,  exclusive  of  clothing,  medical  treatment,  or  other  expenses, 
it  was  a  correct  mode  of  stating  the  account.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Harris  and  Mr.  Crittenden^  for  the 
appeUants,  and  by  Mr,  JH(n/oard^  for  the  appellees. 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery  from  the  decree  of  the  District 
Court  for  the  District  of  Texas. 

Butterworth  and  wife  filed  their  bill  against  Bennett,  and 
also  against  Hunt,  who  is  administrator  of  Amis,  representing 
that  Amis,  the  father  of  Mrs.  Butterworth,  conveyed  to  her  by 
deed,  or  bill  of  sale  under  seal,  in  consideration  of  natural  love 
and  affection,  certain  negroes  named,  on  the  8th  of  April,  1846. 
That,  a  short  time  afterwards.  Amis  died,  and  that  Hunt,  the 
^defendant,  administered  upon  his  estate.  That,  on  r^ogo 
application  to  the  administrator  for  the  slaves,  it  was  ^ 
found  they  were  in  possession  of  Bennett,  the  other  defen- 
dant, who  claimed  to  hold  them  by  an  absolute  bill  of  sale,  exe- 
cuted in  June,  1845,  by  the  said  Amis,  and  that  the  slaves 
were,  and  had  been,  from  the  date  of  the  bill  of  sale  or  shortly 
afterward,  in  the  possession  and  under  the  control  of  Bennett, 
who  received  the  profits  of  their  hire.  That  the  negroes  were 
transferred  to  him  to  secure  an  indebtment,  and  also  to  secure 
future  advances.  The  negroes  were  demanded  of  Bennett, 
but  he  refused  to  surrender  them,  on  the  ground  that  his  debt 
bad  not  been  paid. 
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In  his  answer,  the  defendant,  Bennett,  says,  the  negroes 
were  In  his  possession  at  the  death  of  Amis ;  that  he  is  unwil- 
ling to  surrender  the  possession  of  them  until  his  claim  shall 
be  fully  satisfied;  he  denies  that  the  proceeds  of  the  labor  of 
the  slaves  were  sufficient  to  discharge  his  debt,  &o. 

The  defendant.  Hunt,  in  his  answer,  states  that,  on  the  Ist 
April,  1846,  in  the  lifetime  of  Amis,  matters  of  difiference 
between  him  and  Butterworth  were  submitted  to  the  arbitra- 
ment of  James  H.  Smith  and  W.  W.  Humphries,  who 
awarded  that  Butterworth  should  deliver  to  John  D.  Amis 
two  negro  men  named,  or  pay  $2500;  that  other  negroes 
should  be  delivered  and  certain  moneys  paid  by  Butterworth, 
and  that  he  should  do  certain  other  things,  &c. ;  and  that 
Amis  on  his  part,  should  transfer  all  the  interest  he  might 
have  to  any  portion  of  the  estate  formerly  owned  by  him,  to 
Mary  E.  Butterworth,  wife  of  the  complainant.  And  he 
alleges  that  Butterworth  did  not  comply  with  the  award  on 
his  part ;  and  the  defendant  asks  that  he  may  be  compelled  to 
perform  it;  and  that  the  bill  of  sale  by  Amis  to  Mrs.  Butter- 
worth, of  the  negroes,  was  given  in  pursuance  of  this  award. 

It  appears  that  John  D.  Amis  and  William  D.  Amis,  on  the 
15th  of  December,  1839,  by  an  indenture,  conveyed  to  Andrew 
Harris  and  others,  their  creditors,  to  whom  they  owed  debts 
amounting  to  $78,269.88,  a  large  amount  of  real  and  personal 
property,  to  secure  the  payment  of  that  sum.  A  large  number 
of  negroes  were  included  in  this  transfer. 

Bennett  also  pleaded  in  bar  the  recovery  of  a  judgment  by 
Butterworth  against  defendant  in  the  District  Court,  for  the 
negroes  named  in  the  amended  bill,  or,  if  the  same  could  not 
be  had,  it  was  adjudged  that  he  should  recover  twelve  hun- 
dred dollars,  the  value  of  the  negroes. 

The  court  made  an  interlocutory  decree,  that  the  bill  of  sale 
was  a  mortgage,  and  that  the  complainants  had  a  right  to 
redeem,  &c., ;  and  James  Love  was  appointed  to  tS^e  an 
account  of  the  amount  due  Bennett  on  the  mortgage,  and 
*8691  ^^  ^  ^^^  ^"  ^account  of  the  hire  of  the  negro  slaves 
^  in  the  possession  and  under  the  control  of  Bennett; 
and  the  master  was  directed  to  credit  him  with  any  extra- 
ordinary expenditures  which  were  necessary  on  account  of  the 
health  of  the  negroes,  and  also  for  rearing  the  children,  &o. ; 
and  that  the  master  should  report,  &o. 

A  report  was  made  by  the  master,  as  directed,  which  showed 
that  the  mortgage-money  and  interest  had  been  paid  by  the 
hire  of  the  negroes,  &c.,  and  that  a  balance  was  due  to  the 
3omplainant  of  $318.90. 

Exceptions  were  taken  to  this  report,  which  were  overruled 
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by  the  court,  and  a  decree  was  entered  confirming  the  report, 
and  ordering  the  sum  found  due  to  the  complainants  to  be 
paid,  and  that  the  negroes  in  controversy,  in  the  haads  of  a 
receiver,  should  be  delivered  to  the  complainants. 

On  this  appeal,  the  rulings  of  the  court,  on  the  exceptions 
taken,  are  the  points  to  be  considered. 

The  first  exception  is  that,  in  his  report,  the  master  states : 
**  The  defendant  has  filed  and  proved  an  account  marked  No.  1, 
of  the  receipts  and  expenditures  under  the  mode  of  manage- 
ment in  said  report  stated,  which  he  did  not  investigate,"  as 
he  assumed  a  difiFerent  mode  of  management  to  have  been 
necessary  to  exempt  the  defendant,  by  the  terms  of  the  decree, 
from  "  wilful  default.*' 

In  his  report,  the  master  says :  ^^  It  appears  in  evidence  that 
Bennett  treated  the  slaves  with  unusual  indulgence  and 
humanity,  and  in  the  manner  that  was  pursued  by  Amis  in 
his  lifetime.  He  rented  houses  for  them,  furnished  them  food 
and  clothing  with  great  liberality,  and  proper  medical  atten- 
dance when  necessary.  That  he  sometimes  hired  them  by  the 
day,  and  sometimes  by  the  month.  It  is  also  in  proof,  that 
the  negroes  frequently  hired  themselves  to  others,  and  were 
paid  by  their  employers." 

The  defendant  having  possession  of  the  slaves,  and  an  entire 
control  over  them,  was  bound  to  exercise  a  reasonable  dili- 
gence in  keeping  them  engaged  in  useful  employments,  so  as 
not  only  to  pay  their  necessary  expenses,  but  also  to  obtain 
a  reasonable  compensation  for  their  labor.  That  he  treated 
them  with  humanity,  provided  for  their  wants,  and  made  them 
comfortable,  is  not  sufficient.  Nor  is  it  a  sufficient  excuse  for 
him  to  say  that  he  managed  the  slaves  as  they  had  been  man- 
aged by  Amisr  their  master.  Bennett  held  them  as  a  pledge, 
and  he  was  not  at  liberty  to  indulge  them  in  idleness,  as  their 
master  may  have  done.  In  his  peculiar  relation,  as  trustee, 
he  had  active  duties  to  perform ;  and  we  think  the  master  did 
rieht  in  rejecting  the  account  reudered,  under  a  management 
which  showed,  *on  his  part,  gross  negligence,  or  in  the  r^oiTA 
language  of  the  interlocutory  decree,  ^^  wilful  default."  ^ 

It  appears  that  Amis  died  on  the  1st  of  August,  1847,  at 
which  time  the  slaves  were  in  the  possession  of  Bennett,  and 
continued  to  be  in  his  possession  at  the  time  the  account  was 
taken.  Three  months  were  allowed  by  the  master,  after  the 
death  of  Amis,  before  the  account  commences ;  and  as  there 
was  considerable  sickness  at  Galveston,  where  the  slaves  were 
situated,  **he  allowed  one  hundred  dollars  as  extraordinary 
expenditures  for  medical  attendance,  food,  house-rent,  and 
nursing."    And  he  says  he  allowed  nothing  for  medicine  or 
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medical  bills,  except  during  the  prevalence  of  the  yellow  fever, 
because  the  allowance  for  hire  was  made  on  a  basis  which 
covered  all  deductions  for  loss  of  time  or  other  contingencies. 

The  second  exception  is,  that  the  master  in  an  account, 
No.  2,  filed  by  him,  stated  the  charge  for  hire  of  the  slaves  as 
commencing  on  the  Ist  of  November,  1847,  when  he  was 
restricted  from  making  such  charge  prior  to  the  20th  of  March, 
1849. 

No  such  restriction  is  perceived  in  the  answer  of  Bennett, 
nor  in  any  other  part  of  the  proceeding.  It  seems  that  Bennett 
was  in  possession  of  the  slaves  before  the  death  of  Amis,  and 
as  is  alleged  in  the  answer,  at  least  a  part  of  the  hire  was  paid 
to  Amis  during  his  life.  But  the  account  for  the  hire  is  made 
to  commence  three  months  after  his  death,  at  which  time 
it  is  admitted  the  estate  of  Amis  was  indebted  to  Bennett 
$1488.72 

The  third  and  last  exception  to  the  report  is,  ^Hhat  the 
master,  in  account  No.  2,  filed,. states  a  balance  due  com- 
plainants on  the  1st  of  June,  1850,  of  $818.90,  which  is  con- 
trary to  the  evidence  of  complainants  and  defendant  now  filed 
with  said  report  marked  No.  8  and  No.  4 ;  and  hath  not,  in 
his  said  report,  allowed  and  credited  the  defendant  the  ex- 
penses proved  to  have  been  incurred  in  the  management  of 
the  slaves. 

As  this  exception  refers  to  the  evidence  before  the  master, 
we  have  examined  it,  and  although  there  is  a  discrepancy 
between  some  of  the  witnesses  as  to  the  hire  of  the  slaves,  yet 
the  weight  of  evidence  seems  to  be  in  favor  of  the  report  of 
the  master.  He  made  no  special  allowance  for  expenses, 
medical  or  otherwise,  as  he  stated  the  allowance  for  the  ser- 
vice of  the  slaves,  at  a  sum  which  such  services  were  proved 
to  be  worth,  clear  of  all  deductions  for  clothing,  loss  of  time, 
or  medical  treatment. 

It  is  probable  that  the  sum  allowed  by  the  master  exceeded, 
considerably,  the  actual  money  received  for  the  hire  of  the 
slaves.  But  the  negligence  or  want  of  attention  by  Bennett, 
in  giving  indulgence  to  the  slaves,  or  in  failing  to  have  them 
suitably  employed,  should  not  excuse  him  from  an  equitable 
*8711  ^^^^?^  ^^  what  *they  could  have  earned.  On  this  basis 
-■  the  master  acted  in  making  out  the  account,  and  we 
think  it  was  properly  assumed  by  him.  And  in  this  view 
there  appears  to  be  no  error  or  mistake  in  the  account  stated, 
which  should  have  prevented  the  District  Court  from  sanc- 
tioning it. 

The  charges  by  Bennett  for  the  superintendenoe  and  man- 
agement of  the  slaves,  were  not  allowed  by  Ae  master,  iior 
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the  charge  for  oommiasions.  These  items,  if  the  defendant 
were  entitled  to  an  equitable  allowance  for  the  services  stated, 
would  amount  only  to  a  small  sum,  and  we  think,  under  all 
the  circumstances  of  the  case,  neither  this  omission,  nor  the 
other  exceptions  to  the  report  of  the  master,  are  of  a  character 
to  require  the  reversal  of  this  decree. 

There  was  no  action  on  the  plea  in  bar  filed  by  Bennett, 
which  is  an  irregularity,  not  important,  however,  to  be  noticed 
on  the  appeal.  sSov  does  it  appear  that  any  notice  was  taken 
in  the  District  Court  of  the  award  set  up  in  his  answer  by 
Hunt,  the  administrator.  As  the  consideration  for  the  trans- 
fer of  the  slaves  by  Amis  to  his  daughter  was  natural  love  and 
affection,  as  appears  by  the  bill  of  sale,  it  could  not  have  been 
considered  as  within  the  award  stated. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  Ou  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 


t^mm^ 


Phineas  O.,  Nabby,  Jabbz  and  Bekjamik  B.  Sabqbant, 
HEiBs  OF  Samuel  Saboeant,  Plaintiffs  in  bbbob  v. 
The  State  Bank  of  Indiana. 

By  the  strict  rules  of  the  common  law,  a  hond  for  conveyance  while  it  conld 
not  confer  a  legal  title  might  be  adduced  in  support  of  a  possession  of  twenty 
years  held  in  pursuance  of  the  bond  to  corroborate  such  possession  against 
an  action  founded  upon  the  mere  right  of  entry  in  the  obligor  or  his  heirs. 

But  when  the  bond  was  given  to  carry  out  the  policy  of  a  state  in  establishing 
the  seat  of  justice  for  a  new  county,  it  was  proper  to  allow  it  to  be  given  to 
the  Jury  as  competent  evidence  to  be  weighed  by  them  in  expounding  the 
iprovlsions  of  the  statute. 

Where  a  court,  acting  under  a  state  law,  appointed  a  commissioner  to  convey 
the  legal  title,  after  the  death  of  the  obligor  of  the  bond,  and  the  record 
of  that  court  *8aid  that  proper  and  legal  notices  had  been  given,  it  r«^o 
was  not  competent  to  offer  evidence  in  another  court  for  the  purpose  ^ 
of  showing  that  legal  notice  had  not  been  given.  ^ 

^  8.  P.  WUUams  ▼.  United  StoUes,  appear  to  have  been  done,  the  law  will 

1  How.,  290.    "  In  favor  of  long  pos-  presume  that  whatever  was  necessary 

session,  everything  which  has   been  has  been  done."    Strother  v.  Xdicat, 

done,  shall  be  presumed  to  have  been  12  Pet.,  411. 
rightfully  done ;  and  though  it  do  not 
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This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  District  of  Indiana. 

It  was  an  ejectment  brought  by  the  plaintifGs  in  error, 
citizens  of  Vermont,  against  the  State  Bank  of  Indiana,  under 
the  following  circumstances. 

By  a  law  passed  on  the  14th  of  January,  1824,  the  Liegisla- 
ture  of  Indiana  provided  that  whenever  any  new  county 
should  be  laid  off,  five  commissioners  should  be  appointed  to 
locate  the  seat  of  justice  therein,  to  receive  donations  in  land, 
and  take  title-bonds  for  the  conveyance  of  it  to  such  persons 
as  the  county  commissioners  should  direct. 

In  1826  the  county  of  Tippecanoe  was  about  to  be  laid  off, 
and  on  the  20th  of  January,  1826,  an  act  was  passed  creating 
the  county  of  Tippecanoe,  which  so  far  altered  the  act  of  1824 
as  to  substitute  a  board  of  five  justices  of  the  peace  in  lieu  of 
county  commissioners.  But  these  justices  of  the  peace  were 
not  to  be  appointed  until  June.  The  rest  of  the  act  was  to 
go  into  operation  on  the  first  Monday  in  May. 

Accordingly,  on  the  first  Monday  in  May,  a  majority  of  the 
commissioners  appointed  to  locate  the  seat  of  justice,  met  and 
designated  Lafayette  as  the  town.  On  the  4th  of  May  they 
received  two  bonds,  with  the  name  of  Samuel  Sargeant  as  au 
obligor ;  in  one  of  which  he  was  the  sole  obligor,  and  in  the 
other  a  joint  obligor  with  other  persons.  These  bonds  bound 
Sargeant  to  convey  the  land  ^^  to  the  board  of  justices  of 
Tippecanoe  county  that  may  hereafter  be  organized,  and  their 
successors  in  office. '' 

On  the  8th  of  July,  1826,  the  board  of  justices,  having  been 
elected,  met  and  organized.  Samuel  Sars^eant  was  county 
clerk  and  ex  officio  clerk  of  the  board  of  justices.  They 
received  the  report  of  the  locating  commissioners,  and  ordered 
a  public  sale  of  the  lots  for  which  title-bonds  had  been  given, 
to  take  place  on  the  second  Monday  of  the  ensuing  October. 

In  the  latter  part  of  July,  1826,  Samuel  Sargeant  died. 
His  co-obligors  in  the  bond  conveyed  their  title  to  the  justices, 
according  to  the  tenor  of  the  bond. 

By  the  act  of  1826,  it  was  provided  that  in  case  of  the 
death  of  any  person  who  had  executed  or  might  execute  such 
a  bond,  the  obligee  might  apply  to  the  Circuit  Court  of  the 
county  to  appoint  a  commissioner  to  convey  the  title,  provided 
four  weeks'  personal  notice  should  be  given  to  the  heir  of  the 
obligor,  or  certain  advertising  if  a  non-resident. 

At  the  term  of  the  Tippecanoe  Circuit  Court,  which  was  ] 

*8731  ^^'^  *^°  November,  1827,  the  board  of  justices  prayed 
-■  the  court  to  appoint  a  commissioner  to  convey  oar- 
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geafit's  title ;  whereupon  the  court  passed  an  order  concluding 
m  the  following  words,  viz : 

^*  And  it  appearing  to  the  satisfaction  of  the  court  now  here, 
that  proper  and  legal  notices  have  been  given  of  this  motion, 
it  is  therefore,  by  the  court  now  here,  ordered,  that  Richard 
Johnson  be  appointed  commissioner  to  convey  by  good  and 
sufficient  deed  unto  the  board  of  justices  of  Tippecanoe 
county,  or  their  successors  in  office,  said  lots  and  parcels  of 
ground  in  pursuance  of  the  aforesaid  bonds,  in  fee-simple,  for 
and  on  behalf  of  the  heirs  of  the  said  Samuel  Sargeant,  de- 
ceased. ^' 

On  the  6th  of  April,  1828,  Richard  Johnson  executed  the 
deed. 

On  the  17th  of  November,  1846,  Phineas  O.  Sargeant, 
Nabby  Sargeant,  Jabez  Sargeant,  and  Benjamin  B.  Sargeant, 
heirs  at  law  of  Samuel  Sargeant,  deceased,  and  resident 
citizens  of  Vermont,  brought  an  action  of  ejectment  in  the 
Circuit  Court  of  the  United  States,  for  a  part  of  the  property, 
against  the  State  Bank  of  Indiana. 

In  May,  1848,  the  cause  came  on  for  trial,  when  the  jury, 
under  certain  instructions  from  the  court,  found  a  verdict  for 
the  defendant. 

The  bill  of  exceptions  extended  over  twenty-five  pages  of 
the  printed  record,  and,  therefore,  cannot  be  inserted  at 
length. 

The  plaintiffs  having  proved  a  title  in  Sargeant  and  their 
heirship,  rested  their  case. 

The  defendant  gave  in  evidence  the  record-book  of  the 
justices  of  Tippecanoe  county;  the  report  of  the  commis- 
sioners appointed  to  locate  the  seat  of  justice ;  the  execution 
of  the  title-bond ;  and  then  offered  in  evidence  the  record  of 
the  Tippecanoe  Circuit  Court  relative  to  the  execution  of  the 
deed  by  Johnson. 

To  the  production  of  which  aforesaid  record  in  evidence  by 
the  said  defendant  the  said  plaintiffs  then  and  there  objecteo, 
upon  the  following  grounds  assumed  by  them,  namely:  The 
proceedings  were  coram  nonjudice^  and  void;  as  the  court  had 
no  jurisdiction  of  the  person  nor  of  the  subject-matter;  the 
L  ?Md  being  void,  the  court  had  no  jurisdiction  to  entertain 
proceedings  upon  it ;  the  proceedings  were  between  no  parties 
known  at  the  time  to  the  law  in  Indiana.  There  was  no  legal 
notice  of  the  proceeding;  the  preliminary  steps  were  not 
taken  to  confer  jurisdiction,  and  jurisdiction  never  attached ; 
and  at  the  time  of  making  said  objection,  and  before  the  said 
defendant  had  closed  its  evidence,  the  said  plaintiffs  offered  to 
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produce  in  evidence  to  the  court  the  following  authenticated 
copy  of  a  paper,  to  wit : 

*^741  ^C^ho  paper  was  a  notice  published  in  the  news- 
^  paper,  which  was  for  the  heirs  to  appear  at  a  different 
time  and  term  from  that  at  which  the  proceedings  were  held, 
and  an  affidavit  of  its  publication,  indorsed  *^  Filed  7th  No- 
vember, 1827,"  Hoover,  clerk.) 

To  the  production  of  this  paper  in  evidence,  the  defendant 
objected. 

The  defendant  then  offered  in  evidence  a  confirmatory  deed, 
signed  by  Sargeant*s  co-obligors  in  the  bond,  and  by  Johnson 
as  representing  Sargeant. 

To  the  production  of  which  last-mentioned  copy  in  evidence 
the  said  plaintiffs  then  and  there  objected,  on  the  grounds  as- 
sumed by  them  that  the  same  was  void,  having  been  executed 
without  any  authority  of  law,  and  there  being  no  vendors 
named  in  the  deed;  which  said  several  objections,  so  made  by 
said  plaintiffs  as  aforesaid,  the  court  then  and  there  overruled, 
and  permitted  the  said  papers  and  copies,  and  each  of  them, 
so  offered  by  said  defendant  as  aforesaid,  to  be  read  in  evi- 
dence, and  they  were  read  in  evidence  to  the  jury  by  the  said 
defendant. 

This  was  all  the  material  testimony  on  behalf  of  the  defen- 
dant. 

After  the  evidence  for  the  defendant  had  been  closed,  the 
plaintiffs  proved  that  the  first  election  for  justices  of  the  peace, 
for  Tippecanoe  county,  was  held  on  the  third  Monday  in  June, 
eighteen  hundred  and  twenty-six,  pursuant  to  the  proclamation 
of  the  Governor  of  Indiana  in  that  behalf,  and  that  the  com- 
missions of  said  justices,  as  appears  from  the  records  of  the 
Secretary  of  State  of  Indiana,  bear  date  on  ; 

and  that  said  justices  held  their  first  session  on  the  eighth  day 
of  July,  eighteen  hundred  and  twenty-six,  (being  Saturday,) 
asset  forth  in  the  foregoing  record  thereof;  and  that  said 
justices  did  not  hold  any  other  session,  or  meet  as  a  board  at 
any  other  time,  until  after  the  death  of  said  Samuel  Sargeant. 

And  after  the  evidence  on  both  sides  had  been  closed,  the 
said  plaintiffs  moved  the  court  to  charge  the  jury  as  follows, 
to  wit: 

1.  That  the  title-bond  given  in  evidence  by  the  defendant 
is  void  as  against  Samuel  Sargeant  and  his  heirs,  for  want  of 
an  obligee  in  being  capable  of  being  contracted  with  at  the 
time  of  the  delivery  of  said  bond. 

2.  That  the  said  title-bond  is  a  nullity  as  against  said  Sar- 
geant and  his  heirs. 

8.  That  the  record  and  proceedings  of  the  Tippecanoe  Gir 
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cuit  Court,  and  the  commissioner's  deed  in  pursuance  thereof, 
are  wholly  void,  and  did  not  divest  the  title  of  Samuel  Sar- 
geant's  heirs. 

*4.  That  the  certified  copy  of  the  notice,  and  proof  [*875 
of  publication  given  in  evidence  by  the  plaintiffs,  is  a 
part  of  the  record  of  the  proceedings  of  the  Tippecanoe  Cir- 
cuit Court,  and  as  such  may  explain  and  qualify  the  statement 
in  the  record,  that  proof  was  made  that  ^^due  and  legal 
notices  had  been  given  ; "  which  said  several  instructions  and 
each  of  them  the  court  refused  to  give  to  the  jury ;  but 
charged  the  jury  that  the  said  record  of  the  Tippecanoe  Cir- 
cuit Court  is  not  void,  and  that  the  above  proof,  so  produced 
and  given  in  evidence  by  the  said  defendant,  is  competent 
evidence  to  prove  a  dedication  to  public  use,  and  the  title  of 
the  premises  in  controversy  out  of  the  lessors  of  the  plaintiffs. 

To  which  said  several  opinions  and  decisions  of  the  court  in 
admitting  said  evidence,  so  as  above  offered  by  the  defendant 
and  objected  to  by  the  plaintiffs,  and  in  refusing  to  charge 
the  jury  as  moved  by  the  said  plaintiffs,  as  above  stated,  and 
to  the  charge  so  as  above  given  by  the  court  to  the  jury,  the 
said  plaintifib  except,  and  pray  that  this  their  bill  of  excep- 
tions may  be  signed,  sealed,  and  made  a  part  of  the  record  in 
this  cause,  which  is  done,  &c. ;  both  parties  agreeing  in  open 
court  that  in  making  up  of  the  record,  whenever  the  words 
'^  here  insert "  occur  in  this  bill  of  exceptions,  the  clerk  shall 
copy  and  insert  the  documents  indicated.  And  that  the 
printed  statutes  of  Indiana,  so  far  as  applicable  to  this  cause, 
shall  be  deemed  and  taken  as  part  of  the  record  in  this  cause, 
and  so  considered  by  the  Supreme  Court. 

John  MoLban.  [sbal.] 

Upon  these  exceptions^  the  case  came  up  to  this  court,  and 
was  arffued  by  Mr.  Smith  for  the  plaintifiGB  in  error,  and  Mr, 
White  for  the  defendant. 

Mr.  Smith  for  the  plaintifb  in  error,  contended  that  the 
court  suffered  illegal  evidence  to  go  to  the  jury,  as  stated  in 
the  bill  of  exceptions,  in  admitting  in  evidence  the  title-bond 
set  forth  in  the  bill  of  exceptions,  because  it  created  at  most 
but  an  equity,  and  could  not  be  set  up  against  the  legal  title 
in  the  case,  even  if  valid,  and  could  not  legally  be  given  in 
evidence  in  the  action  of  ejectment;  See  2  Blackf.  (Ind.), 
p.  800,  where  the  court  uses  this  language :  ^^  A  person  claim- 
ing by  virtue  of  a  title-bond  only,  the  premises  for  which  an 
action  of  ejectment  was  brought,  applied  to  be  made  a  defeu- 
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dant  in  the  cause.  Held,  that  as  the  claim  was  merely  of  an 
equitable  nature,  the  application  could  not  be  granted." 

This  case  sustains  our  position,  that  the  title-bond  was 
illegally  admitted  in  evidence  upon  general  principles.  But  we 
^ona-i  ^^  i^ot  rest  the  question  here.  We  insist  that  the  title- 
J  bond  was  *yoid  for  the  want  of  parties  in  e8$e  at  the 
time  of  its  execution,  as  appears  upon  its  face.  It  was  made 
payable  thus,  ^^  Held,  and  firmly  bound  unto  the  board  of  jus- 
tices of  Tippecanoe  county  that  may  hereafter  be  organized, 
and  their  successors  in  office."  There  was  no  board  of  justices 
or  county  commissioner  in  existence  at  the  time,  and  no 
delivery  of  the  bond  could  then  take  place.  It  was  therefore 
void  at  common  law.  Shep.  Touch.,  285 ;  1  Cruise,  418 ;  9 
Mass.,  419 ;  Bac.  Abr.,  Obi.  G ;  4  Ohio,  169.  The  latter  case 
is  precisely  in  point,  the  very  question  having  been  before  the 
court  and  decided.  The  bond  was  also  void  as  a  statutory 
bond,  as  the  commissioners  appointed  to  locate  the  county  seat 
were  not  authorized  to  take  such  a  bond.  The  act  conferring 
the  powers  on  these  commissioners  provides  that,  ^^  the  com- 
missionera  shall  take  a  bond  to  be  made  payable  to  the  board 
of  county  commissioners,  and  their  successors  in  office."  It 
is  clear  that  the  bond  which  they  were  authorized  to  receive 
was  to  be  made  payable  to  a  corporation  in  existence  and  its 
successors,  and  not  to  a  corporation  thereafter  to  be  created, 
or  in  other  words,  they  were  only  authorized  to  receive  a  valid 
common-law  bond.  It  was  therefore  clearly  void  as  a  statu- 
tory bond,  as  well  as  a  common-law  bond.  This  point  was 
expressly  decided,  as  we  contend,  in  the  case  of  John  Sloans 
V.  David  McConahff,  4  Ohio,  p.  169. 

2.  That  the  proceedings  of  Tippecanoe  Circuit  Court  were 
void,  because  in  this  particular  it  was  a  court  of  special  and 
limited  jurisdiction,  and  it  had  not  brought  itself  within  it. 

8.    That  the  charge  of  the  court  was  erroneous,  because, 

1st.  It  decides  the  weight  and  conclusiveness  of  the  proof^ 
and  leaves  nothing  for  the  jury  to  try,  whose  province  it  was 
to  weigh  the  testimony  and  find  the  facts,  under  the  charge  of 
the  court,  as  to  the  law  of  the  case. 

2d.  The  court  in  effect  charges,  that  the  title-bond  and 
other  evidence,  as  given,  prove  a  legal  title  in  the  defendant, 
which  we  maintain  is  not  the  law,  and  cite  the  authorities 
already  referred  to  upon  the  same  question. 

8d.  The  court  charges  in  effect,  that  the  proof  in  the  bill 
of  exceptions  sustains  this  as  a  dedication  to  public  use  of  the 
property  in  question.  If  this  be  so,  then  we  yield  the  case, 
provided,  a  parol  dedication  can  be  given  in  evidence  in  eject- 
ment to  defeat  the  legal  title ;  but  we  submit  that  this  was  no 
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dedication,  and  if  it  was,  that  a  dedication  by  parol  does  not 
carry  the  fee  under  the  laws  of  Indiana  by  which  the  case 
must  be  decided,  and  therefore  a  dedication  cannot  be  given  in 
evidence  to  bar  the  legal  title  in  the  action  of  ejectment, 
unless  there  is  an  adverse  possession  of  twenty  years,  which  is 
not  pretended  or  set  up  in  this  case. 

*(The  counsel  then  argued  that  this  was  not  a  dedi-  [*877 
cation.) 

Mr.  White^  for  defendant  in  error,  contended  that  as  to  the 
objection  to  the  admissibility  of  the  title-bond,  because  it 
proved  only  an  equitable  title,  we  say. 

It  was  also  admissible,  to  relieve  those  proceedings  from  the 
imputation  of  fraud,  by  showing  the  bond  to  have  been  the 
act  and  deed  of  Samuel  Sargeant,  and  that  the  consideration 
for  which  it  was  given,  was  executed. 

The  title-bond  was  a  part  of  the  transaction,  being  the  form 
recognized  by  statute  for  making  donations  of  land  in  such 
cases. 

A  party  in  possession  under  a  title-bond,  may,  when  sued  in 
ejectment,  produce  the  title-bond  to  show  that  he  was  entitled 
to  notice  to  quit.     Taylor  \.  McCraekin^  2  Blackf.  (Ind.),  260. 

In  Right  ex  dem.  Lewis  v.  Beards  on  a  contract  of  purchase 
(part  paid,)  Lord  EUenborough  held  notice  to  quit,  necessary. 
13  East.,  210.     See  1  Johns.  (N.  Y.),  822 ;  9  Id.,  880. 

It  was  also  allowable,  to  show  an  adverse  possession  of 
twenty  years,  the  conditions  of  the  purchase  or  grant  having 
been  complied  with.  In  2  Pa.,  464,  the  court  say :  "  Whether 
F.  went  into  possession  under  an  equitable  title  or  under  no 
title  at  all,  is  immaterial,  if  he  held  as  his  own  and  denied  the 
right  of  J. " 

In  Weakley  ex  dem.  Yea  v.  BuckneU^  Cowp.,  478,  Lord 
Mansfield  allowed  the  party  in  possession  to  show  an  un- 
stamped contract  for  a  lease  under  which  he  had  held  for 
eighteen  years,  although  the  lease  had  never  been  executed. 

In  replying  to  the  remaining  objection  of  the  plaintiffs  in 
error  against  the  title-bond,  viz. :  ^^  that  it  is  void  for  want  of 
an  obligee  in  esse  at  the  time  it  was  made, "  we  would  refer 
the  court  to  the  several  statutes  of  Indiana. 

(The  counsel  then  referred  to  several  statutes  of  Indiana.) 

It  is  objected  that  the  record  of  Tippecanoe  Circuit  Court 
cannot  be  given  in  evidence,  but  that  the  proceedings  of  that 
court  were  void. 

The  general  proposition  is  so  well  settled,  that  the  jud^ 
ment  of  a  court  of  general  jurisdiction  cannot  be  collaterally 
impeached  before  another  tribunal,  that  we  shall  only  quote 
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authorities  by  way  of  illustrating  the  peculiarity  of  the  pointi 
presented  in  each  case. 

2  Binn.  (Pa.),  41 ;  1  Pet.  C.  C,  155 ;  18  Pick.  (Mass.), 
898 ;  16  Ohio,  447 ;  17  Wend.  (N.  Y.),  488 ;  2  How.,  819 ,  4 
Dana  (Ky.),  429 ;  10  Pet.,  449 ;  7  Blackf.  (Ind.),  547. 

As  to  the  paper  offered  by  the  plaintiffs,  relative  to  the 
notice,  it  was  but  a  loose  ofSce  paper,  and  is  not  certified  to  be 
a  part  of  the  proceedings. 

*878]  *Mr.  Justice  DANIEL  delivered  the  opinion  of  the 
court. 
The  facts  upon  which  this  case  is  founded  are  to  the  effect 
following:  The  legislature  of  Indiana,  having  by  a  law  bear- 
ing date  on  the  20th  January,  1826,  laid  off  and  established 
the  county  of  Tippecanoe  in  that  state;  by  the  same  act 
appointed  four  commissioners  for  the  purpose  of  selecting  and 
establishing  a  seat  of  justice  for  the  county  thus  created,  in 
conformity  with  the  provisions  of  another  statute  of  the  state, 
passed  on  the  14th  of  January,  1824,  entitled  "  An  act  estab- 
lishing seats  of  justice  in  new  counties,"  and  with  the  pro- 
visions of  other  acts  amendatory  of  the  law  last  mentioned. 
Pending  the  investigation  of  the  commissioners  who  took  upon 
themselves  the  fulfilment  of  the  duties  prescribed  by  the  stat- 
utes above  mentioned,  proffers  were  made  to  them  by  various 
Eersons,  proprietors  of  land  in  and  adjacent  to  the  town  of 
rafayette,  of  certain  lots  and  parcels  of  land  as  donations  to 
the  county  of  Tippecanoe,  and  amongst  these  proffers  was 
that  of  the  land  involved  in  this  suit,  then  held  by  Samuel 
Sargeant,  from  whom  the  lessors  of  the  plaintiffs  deduce  their 
title.  The  commissioners  having  accepted  the  donations 
offered  as  above  mentioned,  and  selected  the  town  of  Lafay- 
ette as  the  seat  of  justice  for  the  county  of  Tippecanoe,  took 
from  the  several  donors  their  joint  and  several  title-bond, 
dated  May  4th,  1826,  in  the  penalty  of  ten  thousand  dollars 
payable  to  the  board  of  justices  of  the  county  to  be  thereafter 
organized,  with  condition  that  these  obligors  should  convey 
by  deed  with  general  warranty  to  the  board  of  justices,  on  the 
Ist  day  of  October,  1826,  the  lots  and  parcels  of  land  con- 
tained in  their  respective  donations  within  the  town  of  Lafay- 
ette, and  took  also  the  separate  bond  of  Samuel  Sargeant, 
conditioned  to  convey  at  the  same  period,  by  a  like  deed  to 
the  board  of  justices,  another  parcel  of  land  of  ten  acres, 
adjoining  the  town,  as  in  the  conditions  annexed  to  those 
bonds  set  forth.  The  board  of  justices  appointed  by  the  Gov- 
ernor of  Indiana  for  the  county  of  Tippecanoe,  was  organized 
on  the  8th  day  of  July,  1826,  and  on  that  day  received  the 
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report  of  the  comraissioners  appointed  by  law  to  select  the 
seat  of  justice  for  the  county  of  Tippecanoe,  and  at  the  same 
time  received  and  accepted  the  joint  and  several  obligation  of 
Samuel  Sargeant  and  others  above  mentioned ;  and  also  the 
separate  bond  of  Samuel  Sargeant,  conditioned  for  the  execu- 
tion of  a  deed  with  general  warranty  to  the  board  of  justices 
for  the  tract  of  ten  acres  of  land  as  before  referred  to,  the  said 
Samuel  Sargeant  having  been  chosen  their  clerk  by  the  board 
of  justices,  entered  upon  the  record  their  acceptance  of  the 
title-bonds  given  by  himself  and  others  in  his  own  hand- 
writing. Samuel  Sargeant  having  died  before  the  execution 
of  any  deed  either  by  the  obligors  in  the  joint  and  several 
bond,  *or  by  Sargeant  alone,  in  pursuance  of  his  sepa-  r«q7Q 
rate  obligation,  proceedings  were  instituted  at  the  '- 
November  term,  1827,  of  the  Circuit  Court  of  the  county  of 
Tippecanoe,  for  the  appointment  of  a  commissioner,  for  the 
purpose  of  conveying  to  the  board  of  justices  the  title  and 
interest  held  by  Samuel  Sargeant  in  his  lifetime  in  the  lots 
and  parcels  of  land  mentioned  in  the  joint  and  several  bond  of 
Sargeant  and  others,  and  in  the  ten  acres  of  land  mentioned 
in  the  separate  title-bond  executed  by  Sargeant.  The  Circuit 
Court  appointed  Richard  Johnson  a  commissioner,  in  con- 
formity with  the  application,  and  this  commissioner,  conjointly 
with  all  the  obligors  except  Sargeant,  executed  to  the  board 
of  justices  a  deed  with  general  warranty  for  the  lands  men- 
tioned in  the  joint  and  several  bond,  and  a  separate  deed  for 
the  ten  acres  of  land  described  in  the  bond  given  by  Sargeant 
individually.  The  proceedings  of  the  Circuit  Court  of  Tippe- 
canoe, upon  the  petition  of  the  board  of  justices,  and  the  con- 
veyances ordered  by  that  court,  took  place  in  the  years  1826 
and  1827,  and  are  of  record. 

In  the  year  1846,  the  lessors  of  the  plaintiffs,  representing 
themselves  to  be  heirs  at  law  of  Samuel  Sargeant,  instituted 
this  their  action  of  ejectment  against  the  State  Bank  of  Indi- 
ana, as  the  tenant  in  possession  of  lots  No.  90  and  132,  situ- 
ated in  the  town  of  Lafayette.  The  said  defendant  also 
deducing  title  mediately  from  Samuel  Sargeant,  by  pui chase 
from  the  board  of  justices  for  the  county  of  Tippecanoe,  no 
question  therefore  is  raised  upon  the  validity  of  the  title  as 
originally  existing  in  Samuel  oargeant. 

At  the  trial,  the  lessors  of  the  plain  tifib  having  introduced 
evidence  te  show  the  death  of  Samuel  Sargeant  on  the  Slst  of 
July,  1826,  and  that  the  said  lessors  were  his  heirs  at  law,  and 
evidence  also  of  the  value  of  the  property  in  dispute,  there 
rested  their  cause. 

The  defendant  then  offered  in  evidence  the  report  of  the 
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commissioners  appointed  under  the  act  of  the  legislature  of 
January  20th,  1826,  to  locate  the  seat  of  justice  for  the  county 
of  Tippenanoe ;  the  record  of  the  appointment  and  qualificar 
tion  of  the  board  of  justices  for  the  said  county  in  July,  1826 ; 
the  delivery  to  them  and  their  acceptance  of  the  title-bonds 
from  the  locating  commissioners ;  their  petition  to  the  Circuit 
Court  in  order  to  obtain  a  conveyance  of  the  lands  mentioned 
in  the  title-bonds ;  the  record  of  the  proceedings  of  the  Cir- 
cuit Court  of  Tippecanoe  upon  the  petition  of  the  board  of 
justices,  and  the  conveyances  to  them  made  in  pursuance  of 
the  judgment  of  that  court,  as  comprised  in  the  foregoing 
statement  of  facts.  Upon  the  evidence  thus  submitted  the 
jury  found  a  verdict  for  the  defendant. 

*^801  *The  questions  presented  for  our  consideration  by 
J  this  record  arise  upon  exceptions  to  the  rulings  of  the 
court  refusing  certain  instructions  asked  by  the  plaintiffs'^ with 
regard  to  the  evidence  adduced  by  the  defendant,  and  in 
charging  the  jury  upon  the  law  applicable  to  that  evidence  as 
expounded  by  the  court.  Thus  the  plaintiffs  prayed  the  court 
to  instruct  the  jury, — 1.  Tliat  the  title-bonds  given  in  evidence 
by  the  defendant  were  void  as  against  Samuel  Sargeant  and 
his  heirs  for  want  of  an  obligee  in  existence  capable  of  being 
contracted  with  at  the  time  of  the  delivery  of  these  bonds. 

2.  That  the  title-bonds  are  a  nullity  as  against  the  said 
Sargeant  and  his  heirs. 

8.  That  the  record  and  proceedings  oCjjhe  Tippecanoe  Ciiv 
cuit  Court  and  the  commissioners'  deed  iiiy  pursuance  thereof 
are  wholly  void,  and  did  not  divest  the  title  of  Samuel  Sar- 
geant's  heirs. 

4.  That  the  certified  copy  of  the  notice  and  proof  of  publi- 
cation given  in  evidence  by  the  plaintiffs,  is  a  part  of  the 
record  of  the  proceedings  of  the  Tippecanoe  Circuit  Court, 
and  as  such,  may  explain  and  qualify  the  statement  in  the 
record,  that  proof  was  made  that  "  due  and  legal  notice  "  had 
been  given. 

These  several  instructions  the  court  refused  to  give,  but 
charged  the  jury  that  the  said  record  of  Tippecanoe  Circuit 
Court  was  not  void,  and  that  the  proof  produced  and  given 
in  evidence  as  aforesaid  by  the  defendant  was  competent  to 
prove  a  dedication  to  public  use,  and  the  title  of  the  premises 
in  controverey  out  of  the  lessoi-s  of  the  plaintiffs.  It  was 
agreed  by  the  parties  in  this  case  that  the  printed  statutes  of 
Indiana,  so  far  as  they  are  applicable  to  the  case,  should  be 
deemed  and  t-aken  as  parts  of  the  record  in  this  cause,  and  be 
80  considered  by  this  court. 

In  considering  the  three  first  charges  asked  for  by  the  plain- 
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iHBk,  this  court  can  perceive  no  essential  difference  between 
them,  but  regards  them  as  resolving  themselves  into  the  single 
objection  of  the  want  of  an  obligee  or  g^rantee  capable  of 
receiving  any  legal  rights  from  the  acts  of  Samuel  Sargeant ; 
for  it  follows  necessarily  that  if  any  legal  or  equitable  rights 
were  invested  or  transferred  by  the  title-bonds  deliverea  by 
Sargeant  in  his  lifetime  to  the  commissioners,  such  rights 
could  not  remain  in  his  heirs.  The  fourth  charge  required  of 
the  court  presents  quite  a  different  question,  and  one  going 
rather  to  the  mode  or  form  by  which  the  title  to  the  property 
has  been  transferred  or  ratified,  than  to  the  foundation  of  the 
right  or  title  itself. 

Although,  if  tested  by  the  rules  of  law  applicable  to  con* 
veyanoes  of  real  property,  bonds  like  those  executed  and 
delivered  by  Samuel  Sargeant  in  his  lifetime  could  not  confer 
a  legal  title,  yet  if  adduced  in  support  of  a  possession  of 
twenty  years,  *held  as  in  this  instance,  in  pursuance  of  rmftftt 
the  express  condition  of  those  bonds,  they  would  seem  ^ 
to  corroborate  such  possession  against  an  action  founded  upon 
the  mere  right  of  entry  in  the  obligor  or  his  heirs. 

But  these  bonds  should  not  be  judged  of  by  the  strict  rules 
of  the  common  law,  nor  by  the  general  principles  applicable 
to  uses  and  trusts  in  the  conveyance  of  legal  titles,  but  should 
be  interpreted  according  to  the  local  policy  of  the  community 
which  called  them  into  existence,  and  which  has  defined  both 
their  objects  and  effects.  Whatever  these  bonds  were  de- 
signed to  be, — whatever  purposes  they  were,  by  the  local 
policy  and  laws  of  Indiana,  intended  to  accomplish  in  respect 
to  the  makers  thereof,  or  the  beneficiaries  therein  named,  this 
court  should  endeavor  to  effectuate. 

By  the  general  law  of  Indiana,  approved  January  14th9 
1824,  entitled  ^^  An  act  to  establish  the  seats  of  justice  in  new 
counties,"  it  is  provided  in  section  first,  ^^  that  whenever  any 
new  county  shall  be  laid  off,  five  commissioners  shall  be 
appointed,  whose  duty  it  shall  be  to  locate  the  seat  of  justice 
in  such  new  county,  to  receive  donations  in  land,  and  to  take 
bond  or  bonds  of  any  person  proposing  to  give  any  such  lands, 
payable  to  the  board  of  county  commissioners  and  their  suc- 
cessors in  office,  and  conditioned  for  the  conveyance  of  such 
tract  or  tracts  of  land  so  given  or  sold  to  such  person  as  the 
county  commissioners  shall  appoint  to  receive  the  same,  which 
bond  or  bonds  the  said  commissioners  shall  deliver  to  the 
county  commissioners,  together  with  a  plain  and  correct  report 
of  their  proceedings,  containing  a  particular  description  of 
the  lauds  so  selected  for  the  county  seat."  By  section  fourth 
of  the  same  act,  it  is  declared  '^  that  the  county  commissioners, 
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BO  soon  as  the  report  of  the  locating  commissioners  is  received, 
shall  appoint  a  county  agent,  who  shall  receive  deeds  for  such 
donated  lands,  and  lay  them  off  into  lots,"  &c.  The  act  of 
the  Indiana  legislature  creating  the  county  of  Tippecanoe, 
passed  January  20th,  1826,  by  section  seventh,  so  far  alters 
the  general  law  of  1824,  for  the  establishment  of  new  counties, 
as  to  substitute  a  board  of  five,  justices  of  the  peace,  who  shall 
constitute  a  board  for  transacting  all  other  county  business, 
as  well  as  the  duties  theretofore  devolving  on  the  board  of 
county  commissioner  in  organizing  a  new  county.  This 
statute  was  to  take  effect  on  the  1st  of  March,  1826,  and,  by 
its  second  section,  the  board  of  commissioners  were  appointed 
by  name  for  the  purpose  of  fixing  a  permanent  seat  of  justice 
for  the  county  on  the  first  Monday  in  May,  1826.  The  elec- 
tion or  appointment  of  the  board  of  justices  for  the  county  of 
Tippecanoe  was,  by  the  proclamation  of  the  governor,  to  take 
effect  not  until  the  day  of  June  following.  The  grants 
4(Qoo-i  *or  donations  to  the  locating  commissioners  having 
-'  been  authorized  by  law  from  the  first  Monday  in  May, 
1826,  and  the  grantees  or  ultimate  beneficiaries,  viz.,  the  board 
of  justices,  not  being  chosen  or  their  election  authorized  until 
after  the  day  of  June,  1826,  if  the  objection  alleged  to 
the  donations  made  or  received  by  the  locating  commissioners, 
viz.,  the  absence  of  a  competent  obligee  or  grantee,  be  sus- 
tained, then  the  whole  legislation  of  the  state  upon  this  sub- 
ject, and  the  obvious  purposes  of  that  legislation,  must  be 
defeated.  Such  a  result,  however,  can  hardly  be  reconciled 
with  either  the  provisions  or  the  purposes  of  the  legislation  of 
Indiana  in  reference  to  this  subject ;  for  by  the  general  law 
of  that  state,  approved  January  14th,  1824,  regulating  the 
establishment  of  new  counties,  we  find  it  provided  that  the 
commissioners  appointed  to  locate  the  seat  of  justice  in  a  new 
county,  and  to  receive  the  donations  and  to  take  the  bomis 
mentioned  in  that  law,  are  required,  together  with  their.report, 
to  deliver  said  title-bonds  to  the  county  commissioners.  This 
delivery,  therefore,  of  the  bonds  so  taken,  must  have  been  by 
this  general  provision  intended  to  refer  to  some  period  after 
these  county  commissioners  or  board  of  justices  had  come  into 
existence.  We  think  there  can  be  no  question  as  to  the 
power  of  the  state  to  create  or  authorize  a  contract  which 
should  operate  in  this  mode. 

The  acts  of  the  board  of  commissioners  for  selecting  the 
oounty  seat,  those  of  the  board  of  county  justices,  and  of  the 
donors  of  lands  to  the  county,  all  conform  to  this  construction. 
Thus  in  the  case  before  us,  the  title-bonds  were  taken  by  the 
former  board,  were  by  them  subsequently,  together  with  their 
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report,  delivered  to  the  board  of  justices ;  and  Samuel  Sar- 
geant,  who  had  previously  deposited  the  title-bonds  executed 
by  himself  with  the  former  board,  and  who  had  been  subse- 
quently appointed  the  clerk  of  the  county  justices,  in  his 
character  of  clerk,  certifies  the  record  of  these  proceedings. 
We  think,  therefore,  that  the  Circuit  Court  for  the  District  of 
Indiana  properly  refused  to  pronounce  the  bonds  executed  by 
Samuel  Sargeant,  and  the  proceedings  of  the  board  of  commis- 
sioners and  of  the  board  of  justices  void,  and  correctly 
allowed  them  to  be  given  to  the  jury  as  competent  evidence 
to  be  weighed  by  them  in  expounding  the  provisions  of  the 
statutes  of  Indiana  above  referred  to. 

Should  it  be  conceded  that  the  execution  of  the  title-bonds 
by  Samuel  Sargeant  in  his  life-time,  and  the  proceedings  on 
the  part  of  the  board  of  commissioners  and  of  the  board  of 
justices  did  not,  under  the  statutes  of  Indiana,  confer  a  legal 
title  on  the  county,  or  clearly  divest  the  title  of  Sargeant ;  yet, 
these  acts  standing  alone  and  unconnected  with  the  proceed- 
ings of  the  Circuit  Court  of  Tippecanoe,  show  an  equity  on 
the  part  of  the  *county  which  clearly  authorized  them  r«oQo 
to  call  for  the  legal  title  from  Sargeant.  They  show  a  ^ 
written  contract  formally  enterea  into  and  solemnly  recog- 
nized by  him,  and  a  fair  equivalent  or  consideration  for  that 
contract,  in  the  enhanced  value  of  property  arising  from  the 
establishment  of  the  seat  of  justice,  forming  an  obligation 
from  which  neither  Sargeant  nor  his  heirs  c'ould  withdraw 
without  the  perpetration  of  a  gross  fraud. 

This  brings  us  to  a  consideration  of  the  fourth  charge  asked 
of  the  Circuit  Court  in  the  trial  below,  and  of  the  decision  of 
the  court  thereupon,  involving  the  regularity  of  the  proceed- 
ings at  the  suit  of  the  county  justices  in  the  Circuit  Court  of 
Tippecanoe,  in  order  to  perfect  their  title  stipulated  for  in  the 
bonds  executed  by  Samuel  Sargeant.  The  court  was  requested 
by  the  proposed  charge  to  say  to  the  jury,  that  a  certified  copy 
of  a  notice  and  proof  of  publication  offered  in  evidence  by  the 
plaintiffs,  were  a  part  of  the  record  of  the  proceedings  of  the 
Tippecanoe  Circuit  Court,  and,  as  such,  might  explain  and 
qualify  the  statement  of  the  record  itself,  that  proof  was  made 
that  ^^  due  and  legal  notices  had  been  given,"  which  char^ 
the  court  refused  to  give,  but  charged  the  jury  that  the  said 
record  of  the  Tippecanoe  Circuit  Court  is  not  void,  and  that 
the  above  proof,  so  produced  and  given  in  evidence  by  the 
said  defendant,  is  competent  evidence  to  show  a  dedication  to 
public  use,  and  the  title  of  the  premises  out  of  the  lessors  of 
the  plaintiffs. 

Of  the  correctness  of  the  Circuit  Court  in  refusing  this  last 
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charge,  we  entertain  no  doubt  whatever.  With  a  view  of 
determining  the  propriety  of  this  rejection  by  the  Circuit 
Court,  it  may  be  proper  here  to  refer  to  an  act  of  the 
legislature  of  the  State  of  Indiana,  approved  on  the  20th  of 
January,  1826,  entitled  ^'  An  act  amendatory  of  the  law  for 
the  better  advancement  of  justice,"  (under  which  statute 
the  decision  of  the  Circuit  Court  of  Tippecanoe,  impugned  by 
the  plaintiffs  below,  was  made.)  By  the  tenth  section  of  this 
statute  it  is  provided,  ^^  that  whenever  any  person  or  persons 
who  shall  have  executed,  or  hereafter  shall  execute  his  or 
their  obligation  for  the  conveyance  of  any  real  estate  to  any 
person  or  persons,  body  politic  or  corporate,  shall  die  intestate 
or  without  having  made  the  necessary  provisions  by  will  for 
the  conveyance  of  such  estate,  it  shall  be  lawful  for  the 
obligee  or  obligees  in  such  bonds,  or  his  or  their  assignees,  to 
apply  to  the  Circuit  Court  of  the  county  in  which  such  real 
estate  lies,  to  appoint  a  commissioner  to  convey  the  same  in 
conformity  with  the  conditions  of  the  said  obligation,  by  a 
deed  to  be  by  such  commissioner  executed,  of  the  same  tenor 
and  effect  as  the  deceased  obligor  was  bound  to  make  in  his 
lifetime ;  provided  the  person  or  peraons  making  such  applica- 
tion as  aforesaid,  shall  first  give  four  weeks  personal  notice  to 
mooAl  *the  heir  or  heirs  of  such  obligor  or  obligors  if  residents 
^  of  the  State,  and  if  non-residents,  then  three  months 
notice  of  such  application,  by  advertising  the  same  three 
weeks  successively  in  the  nearest  public  newspaper  to  which 
the  said  real  estate  is  situate — and  the  commissioner  shall," 
&c.,  &c. 

Under  the  authority  of  the  section  just  quoted,  application 
in  the  name  and  on  behalf  of  the  county  of  Tippecanoe  was 
made  by  petition  to  the  judges  of  the  Circuit  Court  of  that 
county,  for  the  appointment  of  a  commissioner  to  convey  the 
lands  mentioned  in  the  title-bonds  executed  by  Sargeant,  and 
which  he  had  failed  to  convey  in  conformity  with  those  obli- 
gations. In  setting  forth  the  action  of  the  court  upon  this 
petition,  the  record  contains  the  following  statement:  ^Came 
into  court  Peter  Hughes,  agent  for  the  county  of  Tippecanoe 
by  his  attorneys,  and  moves  the  court  now  here  to  appoint  a 
oommissioner  to  convey  real  estate  under  and  in  conformity 
to  a  title-bond  given  by  Samuel  Sargeant,  deceased,  and  others 
therein  named  in  his  lifetime,  to  the  board  of  justices  of  Tip- 
peeanoe  eounty  and  their  successors  in  office,  which  bond  he 
now  here  files,  for  the  conveyance  of  certain  town  lots  in  the 
town  of  Lafayette  in  the  said  bond  mentioned  and  numbered. 
Also  files  a  bond  given  by  the  said  Samuel  Sargeant  deceased, 
by  himself,  for  the  conveyance  of  ten  acres  oi  land  east  and 
408 


BECBMBER  TERM,  1851.  Mi 

Suseant  et  aL  v.  The  State  Baak  ef  I]i4laiia. 

Adjoining  the  town  of  Lafayette,  to  the  board  of  justices  of 
the  county  and  their  successors  in  office,  and  it  appearing  to 
the  eourt  now  here,  that  proper  and  legal  notices  have  been 
given  of  this  motion,  it  is  by  the  court  now  here  ordered, 
that  Richard  Johnson  be  appointed  commissioner  to  convey 
by  good  and  sufficient  deed  unto  the  board  of  justices  of  Tip- 
pecanoe county  and  their  successors  in  office,  the  said  lots 
and  parcels  of  ground,  in  pursuance  of  the  aforesaid  bonds  in 
fee  simple,  for  and  on  behalf  of  the  heirs  of  Samuel  Sargeant, 
deceased."  It  is  this  record  of  the  decision  of  the  Circuit 
Court  of  Tippecanoe  county,  and  particularly  that  portion  of 
it  which  states  that  the  decision  was  pronounced  after  proper 
and  legal  notices  had  been  ^ven  to  the  heirs  of  Samuel  Sar- 
geant, that  the  plaintifEa  asked  of  the  court  to  charge  was 
irregular  and  void,  upon  the  strength  of  a  paper  purporting 
to  be  a  notice  which  they  urged  the  court  to  consider  as  a 
part  of  the  record  of  the  proceedings  of  the  Tippecanoe  Cir- 
cuit Court,  and  as  such,  explaining  and  qualifying  the  state- 
ment in  that  record,  that  proof  was  made  to  the  court  of  due 
and  le^al  notice  to  the  heirs  of  Samuel  Sargeant. 

With  respect  to  the  propriety  and  regularity  of  this  appli- 
cation to  the  Circuit  Court,  we  would  remark  in  the  first 
place,  that  the  mere  fact  of  a  paper  being  found  amongst  the 
files  of  a  cause,  does  not  of  itself  constitute  it  a  part  of  the 
record  of  the  *cause.  In  order  to  render  it  a  part  of  r«QQc 
the  record,  it  should  form  some  part  of  the  pleadings  ^ 
in  the  cause,  or  be  brought  under  and  ingrafted  upon  the 
action  of  the  court  by  some  motion  from  the  parties.  With- 
out this,  such  a  paper  can  no  more  be  a  portion  of  the  record 
than  would  the  knowledge  of  facts  on  the  part  of  a  witness, 
who  had  been  summoned  and  not  examined,  or  the  oral  testi- 
mony given  to  a  jury,  and  not  noted  by  exception  or  other- 
wise. There  is  nothing  in  the  record  of  the  Circuit  Court  of 
Tippecanoe  to  show  that  the  paper  on  which  this  fourth 
charge  asked  for  by  the  plaintifGs  is  founded,  was  ever  brought 
to  the  notice  of  the  court  last  mentioned.  The  real  veritable 
rooord  informs  us,  that  legal  and  sufficient  notice  was  given 
to  Hie  heirs  of  Samuel  Sargeant,  but  whether  by  this  paper  or 
in  what  other  mode  (except  that  it  waa  legal  and  sufficient) 
we  are  not  told,  and  are  not  at  Uberty  in  this  case  to  indulge 
in  inferences  aeainst  the  verity  of  the  record.  It  is  a  princi- 
ple well  settled,  too,  in  judicial  proceedings,  that  whatever 
Biay  be  the  powers  of  a  superior  court,  in  the  exercise  of 
regular  appellate  jurisdiction,  to  examine  the  acts  of  an  infe- 
rior court,  the  proce  nlings  of  a  court  of  general  and  competent 
juiisdiction  cannot  be  properly  impeached  and  re-examined 
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collaterally  by  a  distiact  tribunal,  one  not  acting  in  the  exer- 
cise of  appellate  power.  To  permit  the  converse  of  this 
principle  in  practice,  would  unsettle  nine  tenths  of  the  rights 
and  titles  in  any  communi1;y,  and  lead  to  infinite  confusion 
and  wrong.  In  support  of  a  principle  so  obvious  and  of  such 
universal  acceptation  as  is  that  just  above  stated,  a  recurrence 
to  cases  would  seem  to  be  wholly  unnecessary.  We  will  men- 
tion, however,  one  in  this  court,  which,  from  its  direct  appo- 
siteness  to  the  question  now  under  consideration,  may  be 
regarded  as  conclusive.  The  case  alluded  to  is  that  of  Ghrig- 
nan^B  Lessee^  v.  Astor^  2  How.,  819.  This  was  an  action  of 
ejectment  brought  by  the  heirs  of  a  decedent  to  recover  lands 
which  had  been  sold  by  the  personal  representative,  who,  by 
the  law  of  Michigan,  was,  in  the  event  of  a  deficiency  of  the 
personal  assets  to  pay  debts,  authorized  to  sell  the  real  estate, 
upon  a  license  granted  him  to  effect  such  sale,  but  to  be  obtained 
only  upon  proofs  prescribed  by  the  statute  to  be  made  before 
the  court  by  which  the  license  to  the  administrator  was  to  be 
granted.  The  objection  to  the  title  of  the  purchaser  was, 
that  by  the  record  of  the  court  granting  the  license  to  the 
administrator  to  sell,  it  was  apparent  that  the  prescribed  evi-  ^ 

dences  of  deficiency  of  the  personal  assets  had  not  been  ad-  < 

duced,  and  that  the  court  had  therefore  exceeded  the  powers  ' 

with  which  it  was  clothed  by  the  statute.  The  language  of  the 
record  is  as  follows :  "  The  petition  of  Paul  Grignon,  admin- 
istrator on  the  estate  of  Pierre  Grignon,  late  of  the  county  of 
*S861  ^^^^"»  deceased,  *was  filed,  praying  for  an  order  from 
-I  the  court  to  authorize  him  to  dispose  of  the  real  estate 
of  the  said  Pierre.  In  consideration  of  the  facts  alleged  in 
said  petition,  and  for  divers  other  good  and  sufficient  reasons, 
it  is  ordered,  that  he  be  empowered  as  aforesaid." 

In  overruling  the  objection  made  to  the  title  derived  from 
the  personal  representative,  this  court  said,  p.  889:  ^*The 
record  of  the  County  Court  shows  that  there  was  a  petition 
representing  some  facts  by  the  administrator  who  prayed  for 
an  order  of  sale ;  and  the  court  took  those  facts  into  considera- 
tion, and  for  these  and  divers  other  good  reasons,  ordered  that 
he  be  empowered  to  sell."  Again  this  court  say,  p.  840 :  ^^  After 
the  court  has  passed  on  the  rej^resentation  of  the  administrator, 
the  law  presumes  that  it  was  accompanied  by  the  certificate  of 
the  judge  of  probate,  as  that  was  a  requisite  to  the  action  of 
the  court.  Their  order  of  sale  was  evidence  of  that  or  any 
other  fact  which  was  necessary  to  give  them  the  power  to  make  i 

it ;  and  the  same  remark  applies  to  the  order  to  give  notioe  to 
the  parties.    This  is  a  familiar  principle  in  ordinary  adversary 
actions,  in  which  it  is  presumed  after  verdict,  that  the  plaintiff 
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has  proved  every  fact  which  is  indispensable  to  his  recovery, 
though  no  evidence  appears  on  the  record  to  show  it ;  and  the 
principle  is  of  more  universal  application  in  proceedings  in  rem 
after  a  final  decree  by  a  court  of  competent  jurisdiction  over 
the  subject-matter."  Again  say  the  court,  "The  record  is 
absolute  verity,  to  contradict  which,  there  can  be  no  averment 
or  evidence ;  the  court  having  power  to  make  the  decree,  it 
can  be  impeached  only  by  fraud  in  the  party  obtaining  it." 
Several  decisions  by  this  court  upon  this  particular  point  will 
be  found  cited  in  the  opinion  above  quoted  as  delivered  by  the 
late  Justice  Baldwin,  who  concludes  that  opinion  with  the 
following  striking  and  cogent  observations:  "We  do  not," 
said  that  learned  judge  (alluding  particularly  to  the  case  of 
Varhee8  v.  The  Bank  of  the  United  States,  10  Pet.,  473,)  "think 
it  necessary,  now  or  hereafter,  to  retrace  the  reasons  or  the 
authorities  on  which  the  decisions  of  this  court  in  that  case 
and  those  which  preceded  it  rested ;  they  are  founded  on  the 
oldest  and  most  sacred  principles  of  the  common  law.  Time 
has  consecrated  them ;  the  courts  of  the  states  have  followed, 
and  this  court  has  never  departed  from  them.  They  are  rules 
of  property  on  which  the  repose  of  the  country  depends ;  titles 
acquired  under  the  proceedings  of  courts  of  competent  juris- 
diction must  be  deemed  inviolable  in  collateral  actions,  or 
none  can  know  what  is  his  own ;  and  there  are  no  judicial  sales 
around  which  greater  sanctity  ought  to  be  placed,  than  those 
made  of  the  estates  of  decedents  by  order  of  those  courts 
to  whom  the  laws  of  the  states  confide  full  jurisdiction 
•over  the  subjects."  By  the  doctrine  thus  ruled  the  rmoo'T 
decision  of  the  Circuit  Court  is  fully  sustained,  and,  '• 
upon  a  review  of  the  whole  case,  it  is  the  opinion  of  this  court 
that  the  decision  of  the  Circuit  Court  be,  and  the  same  is 
hereby,  affirmed. 

Order. 

This  cause  oame  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Where  an  appeal  was  taken  in  a  common-law  case  instead  of  a  writ  of  error, 
and  after  the  lapse  of  ten  days  the  plaintiff  issued  an  ezecat&on  upon  his 
Judgment,  and  the  defendant  then  sued  out  a  writ  of  error  to  bring  the  case 
up  to  this  court,  it  was  error  in  the  court  below  to  quash  the  execution  and 
supersede  the  judgment. 

The  appeal  did  not  remove  the  case,  and  the  writ  of  error  was  sued  out  too 
late  to  stay  execution.  It  is  immaterial  whether  it  was  a  mistake  of  the 
party  or  the  court.  ^ 

The  question  whether  this  court  has  the  power  to  issue  a  mandamus  to  tiie 
^u^e  below,  commanding  him  to  set  aside  the  si:q>ersedeas  and  order  the 
cle»L  to  issue  an  execution,  not  decided.^ 

A  MOTION  was  made  for  a  mandamus  in  this  case,  to  compel 
the  district  judge  to  set  aside  an  order  of  supersedeas  and  to 
order  the  clerk  to  issue  an  execution. 

The  circumstances  were  these : — 

At  the  fall  term,  1849,  of  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama,  Tuthill  obtained  a 
judgment  against  Saltmarsh  in  a  common-law  case. 

Saltraarsh  took  an  appeal  in  open  court,  and  at  the  same 
time  executed  an  appeal-bond,  in  a  penalty  of  double  the 
amount  of  the  judgment. 

After  the  expiration  of  ten  days,  Tuthill  caused  execution 
to  be  issued  on  the  judgment.  Before  the  return  of  this  writ, 
Saltmarsh  sued  out  a  writ  of  error,  and  filed  a  writ  of  error 
bond. 

At  the  return  term  of  the  execution,  viz..  May,  1860,  Salt- 
marsh moved  the  court  to  quash  the  execution  and  to  supersede 
the  judgment.  Both  motions  were  granted.  The  execution 
was  quashed,  and  it  was  further  considered  and  ordered  by  the 
court,  that  a  writ  of  supersedeas  be,  and  the  same  is  hereby, 
awarded,  commanding  the  clerk  of  the  District  Court  of  the 
*QQQ-\  *United  States  for  the  Middle  District  of  Alabama  not 
^  to  issue  execution,  or  any  other  process,  on  said  judg- 
ment rendered  at  the  December  term  of  this  court,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-nine,  while 
the  writ  of  error  to  the  Supreme  Court  of  the  United  States 
is  pending,  nor  until  a  decision  is  had  thereoa.  And  also  to 
command  the  marshal  of  the  United  States  for  tha  district 
aforesaid,  that  from  every  and  all  proceedings  on  execution, 
or  in  anywise  molesting  the  plaintiff  in  error  on  account  of  the 
said  judgment,  he  entirely  surcease,  the  same  being  superseded. 

J  See  note  to  Stockton  y,  Bis?ioPf  2    10  Wall.,  21)2;  French  v.  Shoemaker, 
How.,  74.  12  Id.,  100;  Jirown  v.  Evans,  8  Sawy., 

^  See  also  Slaughter  House  Cases,    504. 
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The  writ  of  error  having  brought  the  case  up  to  this  court, 
a  motion  was  made  by  Mr.  Pryor  and  Mr.  Seward  for  a  man- 
damus to  compel  the  district  judge  to  set  aside  the  order  of 
supersedeas,  and  to  order  the  clerk  to  issue  an  execution. 

1.  The  order  was  void  for  the  want  of  jurisdiction  in  the 
court.  There  was  no  subject-matter  in  controversy  of  which 
the  court  could  take  jurisdiction,  to  hear  and  determine. 
Judiciary  Act,  1789,  ch.  20,  §§  22,  23 ;  Act  regulating  appeals, 
1803,  ch.  40,  §  2 ;  Wiscart  v.  Dauchey,  3  DalL,  327 ;  Murioek 
ex  parte^  7  Pick.  (Mass.),  803,  321 ;  Wetherbee  v.  Johnson^  14 
Mass.,  412,  420 ;  Livingston  v.  Jefferson,  1  Brock.,  203,  211 ; 
The  San  Pedro,  2  Wheat.,  132,  141 ;  Sarchet  v.  United  States, 
12  Pet.,  143,  144;  PaHsh  v.  Ellis,  16  Id.,  451,  462,  453,  454; 
United  States  v.  Wouson,  1  Gall.,  4, 10, 11 ;  Villabolo  v.  United 
States,  6  How.,  81,  90,  91 ;  United  States  v.  Currey,  Id.,  106, 
112, 113 ;  Hudson  v.  Ghiertier,  7  Cranch,  1 ;  Z%«  Avery,  2  Gall., 
386,  389 ;  Jackson  v.  Ashton,  10  Pet.,  480,  481 ;  ex  parte  Oren- 
shaw,  15  Id.,  119,  123 ;  Cameron  v.  McRoherts,  3  Wheat.,  591, 
593;  Griffith  v.  Frazier,  8  Cranch,  9,  10;  Patterson  v.  United 
States,  2  Wheat.,  221,  225,  226 ;  Eickey  v.  Stewart,  3  How., 
750,  762 ;  Ujiited  States  v.  Moore,  3  Cranch,  159,  172,  173 ; 
Durousseau  v.  United  States,  6  Id.,  307,  313,  314 ;  tfnited 
States  V.  Goodwin,  7  Id.,  108 ;  ex  parte  Kearney,  7  Wheat.,  38, 
42;  ex  parte  IFa<Am«,  3  Pet.,  193,  201 ;  United  States  Y.Nourse, 
6  Id.,  470,  493,  494,  495,  496,  497 ;  Wood  v.  Lide,  4  Cranch, 
180 ;  Hogan  v.  Boss,  11  How.,  294. 

2.  But  if  the  court  did  have  jurisdiction,  then  the  jurisdic- 
tion was  iraprovidently  exercised,  and  this  court  ought  to 
issue  the  mandamus.  This  court  has  a  general  superintending 
control  over  inferior  courts  of  the  United  States,  and  may 
issue  such  process  as  is  necessary  to  enable  it  to  make  this 
control  effectual.  Judiciary  Act,  1789,  ch.  20,  §§  13,  14 : 
Mclntire  v.  Wood,  7  Cranch,  504;  McClung  v.  /Silliman,  6 
Wheat.,  368  ;  ex  parte  Crane,  5  Pet.,  1 90 ;  Life  ^  F.  Ins.  Co. 
V.  Wilson,  8  Id.,  291,  306 ;  Marbury  v.  Madison^  1  Cranch, 
137 ;  ex  parte  Bradstreet,  6  Pet.,  774. 

*Mr.  Campbell  in  opposition  to  the  motion.  r*A»Q 

The  23d  section  of  the  Judiciary  Act  (1  Stat,  at  L.,  «-  ^^^ 

85),  does  not  take  away  the  power  which  existed  in  the  courts 

to  grant  a  supersedeas  upon  the  allowance  of  a  writ  of  error. 

Tidd   Pr.,  1070,  et  seq. ;   1  Arch.  Pr.,  517,  et  sea. ;  10  Wend. 

(N.  Y.),  624 ;  7  Hill   (N.  Y.),  162 ;  3  How.,  406 ;    2  Miles 

(Pa.),  108. 

The  remedy  by  mandamus  is  not  proper.     Tillinghast  Sf 

Yates's  Treatise,  449. 
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The  remedy  open  to  the  plaintiff  is  a  writ  of  error.  6  Pet., 
648 ;  1  Bibb  (Ky.),  346 ;  1  Stew.  &  P.  (Ala.),  187 ;  9  Port. 
(Ala.),  276. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  judgment  in  this  case  being  in  a  common-law  proceed- 
ing, it  was  not  removed  to  this  court  by  the  appeal ;  and,  con- 
sequently, the  appeal-bond  did  not  operate  as  a  supersedeas. 

The  writ  of  error  afterwards  sued  out,  has  brought  the  case 
regularly  before  this  court.  But  as  it  was  not  sued  out  within 
ten  days  after  the  rendition  of  the  judgment,  the  writ  of  error- 
bond  does  not  stay  the  execution  under  the  act  of  1789. 

Nor  is  there  any  equitable  power  in  the  Circuit  Court  to 
stay  the  execution,  upon  the  ground  that  a  mistake  as  to  the 
manner  or  time  of  removing  the  case  was  committed.  And  it 
is  immaterial  in  this  respect  whether  it  was  the  mistake  of  the 
party  or  the  court.  For  this  court  has  never  deemed  the 
tribunals  of  the  United  States  authorized  to  dispense  with  the 
express  provisions  of  the  acts  of  Congress  regulating  appeals 
and  writs  of  error,  upon  any  equitable  ground.  No  such 
power  is  given  to  them  by  law.  It  was  so  decided  in  this 
court  in  united  States  v.  Curry  and  others^  6  How.,  118 ;  and 
Hogan  and  others  v.  Ross^  11  Id.,  297.  The  Circuit  Court 
therefore  erred  in  setting  aside  the  execution  which  the  plain- 
tiff had  issued  on  the  judgment. 

But  we  do  not  think  it  necessary  at  this  time  to  determine 
whether  this  court  has  the  power  to  issue  the  mandamus, 
requiring  the  Circuit  Court  to  issue  the  execution.  Because 
we  are  satisfied  from  the  facts  before  us,  that  the  Circuit 
Court,  without  any  coercive  process,  will  conform  to  the 
opinion  of  this  court,  and  issue  execution  when  informed  of 
this  decision. 

The  question,  therefore,  as  to  the  power  of  this  court  to 
issue  the  mandamus,  is,  for  the  present,  reserved. 


>■■• » 


Samuel   Diksmak,   Plaintiff  ik   Ebbob,  v.   Chablbs 

WiLKBS. 

Cinder  the  Act  of  Congress,  passed  on  the  2d  of  March,  1S37,  (5  Stat  at  L., 
168,)  the  commander  of  a  squadron  had  power  to  detain  a  marine  after  the 
farm  of  his  enlistment  expired,  if,  in  the  opinion  of  the  commander,  public 
teterest  required  it.    See  7  Howard,  80. 

414 


DECEMBER  TEUM,   1851.  S90 

Dtnaman  V.  WOkes. 

The  decision  of  this  question,  by  the  oommander,  was  final  and  condnsiye; 
and  if  the  marine  did  not  oonf  onn  to  it,  he  was  liable  to  punishment. 

So,  too,  the  commander  was  the  judge  of  the  degree  of  punishment  necessary 
to  suppress  a  spirit  of  disobedience  and  insubordination ;  and  he  is  not  liable 
to  an  action  for  a  mere  error  in  judgment,  even  if  the  jury  suppose  that 
milder  measures  would  have  accomplished  his  object.^ 

But  at  the  same  time  he  is  bound  never  to  inflict  any  severer  punishment  than 
he  conscientiously  believes  to  be  necessary  to  maintain  discipline,  and  due 
subordination  in  his  ships. 

The  question  being  one  of  motives,  the  jury  are  to  judge  whether  he  was 
actuated  alone  by  an  upright  intention  to  maintain  the  discipline  of  his  com- 
mand, or  whether  punishment  was  In  anv  manner  or  degree  increased  or 
aggravated  by  malice  or  vindictive  feeling.^ 

In  a(M;idlng  this  question,  the  jury  are  to  take  Into  consideration  all  the  dicamr- 
stances  of  the  caSe. 

A  letter  from  one  of  the  officers  of  the  squadron  to  the  commander,  ui>on  the 
temper  and  disposition  of  the  marines  in  one  of  the  ships,  was  proper  evi- 
dence for  the  jury. 

But  the  proceedings  of  a  court-martial,  for  the  trial  of  men  for  offences  conn 
mitted  long  before,  was  not  evidence,  because  it  did  not  show  the  spirit 
existing  at  that  time. 

Nor  was  evidence  admissible,  of  the  flogging  of  two  other  persons  merely  by 
the  authority  of  the  commander  without  a  conrt-martiaL 

Nor  was  evidence  admissible,  that  the  commander  refused  to  give  to  the  marine, 
a  certificate,  under  the  act  of  Congress  before  referred  to;  because  the  com- 
mander claimed  to  hold  him  by  voluntary  enlistment. 

In  order  to  show  the  motive  by  which  the  commander  was  actuated  In  confin- 
ing the  marine  in  a  fort,  on  shore,  it  was  admissible  for  the  commander  to 
cfBer  evidence  that  merchant  seamen  from  American  ships  were  confined 
there,  and  also  for  the  marine  to  offer  evidence  to  rebut  it. 

This  case  was  brought  up  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States,  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington. 

It  was  the  same  case  which  is  reported  in  7  How.,  89.  It 
was  then  Wilke»  v.  Dinsmany  and  this  court,  having  reversed 
the  judgment  of  the  Circuit  Court,  sent  it  down  to  be  tried 
again.  Upon  such  new  trial,  the  verdict  was  for  Wilkes,  and 
Dinsman  brought  it  up  again  upon  the  exceptions  to  the 
rulings  of  the  court. 

The  statement  of  the  evidence  offered  by  the  plaintiff  in  the 
Circuit  Court  was  the  same,  in  substance,  with  that  set  forth 
in  7  Howard,  and  need  not  be  now  repeated.  The  exceptions 
taken  at  the  trial  were  the  foUowitig : 

^  On  the  further  trial  of  this  cause,  and  after  the  foregoing 

^  FoLLOWXD.    Jeeker  v.  Mowtgom-'  v.  mcJioUf  8  How.»  267;  or  whether 

ery,  18  How.,  128.  malice  may  be  Inferred  from  the  facts 

*  S.  P.   United  States  v.  Alden,  1  in  evidence,  Wheeler  v.  NeebiUj  24 

Spraffue,  06.    When  the  Intent  with  How.,  545;  or  whether  a  sale  of  goods 

wnlch  an  act  is  done,  becomes  the  was    colorable    merely,    Warner  v. 

subject  of  inqulrv,  It  Is  ezclnslvely  a  Norton^  20  How.,  448;  or  whether  a 

question  for  the  jury.     United  States  bond  was  delivered  absolutely  or  as 

T.  Quincf/f  6  Pet.,  460;  Lee  v.  Lee,  an  escrow,  Duncan  v.  United  States^ 

8  IcL,  44.    Thus,  whether  an  s^^^  7  Pet.,  448,  are  all  questions  of  fact 

libel  was  maliciously  published.  White  for  the  determination  of  the  jury. 
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evidence  was  given  on  the  part  of  the  plaintiff,  and  which  is 
made  part  hereof,  the  defendant,  for  the  purpose  of  showins^ 
probable  cause  and  the  absence  of  malice,  on  his  part  offerea 
^QQM  -|  to  read  in  *evidence  the  following  paper  marked  A ; 
^  (letter  of  Lieut.  Emmons,)*  having  first  proved  that  the 
same  was  in  the  handwriting  of  Mr.  Emmons,  who  was  a  lieu- 
tenant of  said  ship,  and  that  the  other  signatures  are  genuine ; 
which  said  paper  being  in  the  possession  of  the  defendant,  as 
an  official  paper,  was  produced  on  the  trial  by  the  defendant; 
to  the  admissibility  of  which  said  letter,  the  plaintiff^  by  his 
counsel,  objected ;  but  the  court  overruled  the  objection,  and 
admitted  the  same  paper  to  be  read  in  evidence,  to  which  the 
plaintiff  excepts,  and  this  his  exception  is  signed,  sealed,  and 
enrolled,  this  80th  day  of  November,  1849." 

Second  Bill  qf  Hxeeptions. 

^  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  plaintiff^s  aforegoing  exception  and  statement 
of  evidence,  and  which  is  made  part  hereof,  the  defendant  pro- 
duced to  the  court  two  original  records  of  the  trial  of  Riley  and 
Ward,  respectively,  and  proved  the  same  to  be  the  originals ; 
and  offered  to  read  to  the  jury  so  much  of  the  said  records  as 
contains  the  charges,  specifications,  and  finding  of  the  court- 
martial  as  relates  to  mutinous  conduct  as  follows :  f  In  order 
to  show  the  defendant  had  probable  cause  for,  and  to  repri 
any  presumption  of  malice  arising  from  the  fact  of  the  impris- 
onment by  the  defendant  of  the  plaintiff,  as  aforesaid,  in  the 
said  fort.  To  all  which  said  evidence  the  plaintiff,  by  his 
counsel,  objects ;  and  the  court  overrules  the  objection,  and 
admits  the  same ;  whereupon  the  plaintiff  prays  an  exception 
thereto ;  and  that  the  court  may  sign  and  seal  this  his  bill  of 
exceptions,  and  cause  the  same  to  be  enrolled  according  to  the 
statute.    All  which  is  done  this  80th  of  November,  1849.' 


»» 


Third  BiU  of  JSxeepHons. 

^  On  the  further  trial  of  this  case,  and  after  the  eviden^M 
contained  in  the  aforegoing  exceptions,  made  part  hereof,  and 
after  the  defendant  had  read  to  the  jury  Lieut.  Emmons's 
letter,  and  so  much  of  the  records  of  the  court-martial  as 
stated  in  the  aforegoing  exception,  the  plaintiff  to  rebut  the 
same,  and  for  the  purpose  of  showing  the  state  of  the  disci- 

*  The  letter  of  Lieut  Emmons  was  not  in  the  record ;  hut  its  object  was  to 
show  the  temper  and  disposition  of  the  marines  In  one  of  the  vessels  of  the 
squadron. 

t  The  offences  with  which  Ward  and  Biley  were  charged,  were  committed 
on  the  29th  September,  1839, 
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pline  of  the  ship  Peacock,  at  and  about  the  time  of  committing 
the  trespasses  laid  in  *the  declaration,  offered  to  ask  r«oAA 
Lieut.  Walker,  the  first  lieutenant  of  said  ship,  what  '- 
was  the  general  conduct  and  character  of  Riley,  Ward,  and 
Lewis,  aforesaid,  for  subordination  and  fidelity  to  duty,  at  the 
time  of  the  holding  of  said  court-martial,  and  prior  thereto, 
and  during  the  time  embraced  in  charges  against  them  as  con- 
tained in  the  said  letter  of  Lieut.  Emmons ;  but  the  defendant 
objected  thereto,  and  the  court  refused  to  allow  the  said  Ques- 
tion and  evidence  to  be  put  and  admitted;  to  which  refusal 
the  plaintiff  excepts,  and  this  his  exception  is  signed,  sealed, 
and  enrolled,  this  80th  day  of  November,  1849." 

Fourth  Bill  of  Exceptions. 

*^  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  aforegoing  exceptions,  and  made  part  hereof, 
and  after  the  defendant  had  given  evidence  of  particular 
instances  of  insubordination  and  misconduct  among  the  crew 
of  the  said  ship  Vincennes,  from  the  time  of  her  arrival  at 
Oahu,  to  the  time  of  the  imprisonment  of  the  plaintiff,  in  order 
to  prove  that  the  discipline  of  the  same  was  relaxed  and 
impaired ;  and  after  the  defendant  had  closed  his  evidence  in 
chief,  the  plaintiff,  to  rebut  the  same,  offered  to  read  from  the 
log-book  of  said  ship,  at  a  date  after  her  said  arrival,  to  wit, 
"that  on  the  16th  day  of  October,  1840,  at  the  said  island,  a 
certain  Leo  Weaver  and  Henry  Waltham,  two  of  the  crew  of 
said  ship,  were  flogged  thereon,  the  first  with  sixteen  lashes, 
and  the  last  with  eighteen  lashes,  for  desertion,  insolence^  and 
neglect  of  duty;  and  that  the  same  did  not  appear  by  said 
log-book  to  have  been  done  by  the  sentence  of  a  court-martial ; 
but  the  court  refused  said  offered  evidence,  and  the  plaintiff 
excepts  thereto,  and  this  his  exception  is  signed  ana  sealed 
this  80th  November,  1849.  *' 

Fifth  Bill  of  ExeeptianB. 

^  Upon  the  further  trial  of  this  case,  after  the  evidence  oon 
tained  in  the  aforegoing  exceptions  made  part  hereof  had  been 
given,  and  after  the  plaintiff  and  defendant  had  both  closed 
their  evidence  in  chief,  and  after  the  defendant  bad  given 
evidence  that  he  had,  subsequent  to  the  sailing  of  the  said 
squadron,  shown  marks  of  favor  to  the  plaintiff,  and  had  pro* 
moted  him  to  the  rank  of  corporal,  in  order  to  repel  any 
inferences  of  malice  on  his  part  towards  the  plaintiff;  but  the 
plaintiff  offered  evidence  tending  to  prove  that  the  defendant 
claimed  his  right  to  hold  the  plaintiff  in  the  said  squadron 
under  and  by  virtue  of  an  act  of  Congress,  approved  March  % 
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1887,  entitled  **  An  aot  to  provide  for  the  enlistment  of  boys, 
mQQfTi  &<^*"  'A.nd  further  offered  to  prove  *that  the  defendant 
J  had  failed,  and  refused  to  certify,  as  required  by  said 
act,  by  reason  whereof  the  plaintiff  had  been  and  was  denied 
the  benefit  of  the  additional  pay,  as  is  by  said  act  provided. 
And  the  plaintiff  offered  this  evidence  to  rebut  that  of  the 
defendant,  and  to  show  a  continuing  malice  on  his  part 
towards  the  plaintiff;  but  the  court  refused  the  said  offered 
evidence,  and  the  plaintiff  excepts,  and  this  his  exception  ia 
signed  and  sealed  this  80th  November,  1849." 

Sixth  BUI  of  JBxoeptions. 

**  On  the  further  trial  of  this  case,  and  after  the  evidence 
contained  in  the  aforegoing  exceptions,  made  part  hereof,  and 
after  the  evidence  in  chief  on  both  sides  had  been  closed,  and 
after  the  defendant  had  given  evidence  to  prove  that  at  the 
time  the  plaintiff  was  confined  in  said  fort  there  were 
merchant  seamen  of  the  United  States  confined  there,  for  the 
purpose  thereby  of  inferring  a  knowledge  by  the  defendant 
that  said  fort  was  a  proper  place  for  the  imprisonment  of 
the  plaintiff: 

^^The  plaintiff,  by  way  of  rebutting  the  same,  offered 
evidence  tending  to  prove  that  it  was  a  general  and  uniform 
practice  and  custom  in  the  naval  service  at  the  time  aforesaid, 
and  lonff  before,  as  well  established,  to  confine  on  the  armed 
ships  of  the  United  States  in  anv  foreign  port,  any  and  all 
merchant  seamen  of  the  Unitea  States,  who  might  there 
deserve  such  confinement  by  reason  of  their  own  ship  or 
master  not  being  able  to  confine  them ;  which  offered  evidence 
the  court  refused,  and  the  plaintiff  excepts  thereto,  and  this 
his  exception  sealed  this  80th  day  of  November,  1849/' 

Seventh  BUI  of  JSxeeptians. 

^  And  thereupon  the  defendant,  by  his  counsel,  prayed  the 
court  to  instruct  the  jury  that, — 

*^  If,  fi*om  the  whole  evidence  aforesaid,  the  jury  shall  find 
that  the  plaintiff^  being  an  enlisted  marine,  signed  the  paper 
as  aforesaid,  marked  A,  (the  same  being  the  contract  to  serve 
dnrine  the  cruise,)  the  court  instructs  Uie  jury  he  was  thereby 
bouna  to  serve  in  the  exploring  expedition  till  the  ships 
returned  to  the  United  States ;  ana 

^*  If  they  further  find  the  defendant  was  the  commander  of 
that  expedition,  was  lying  with  his  squadron  in  the  harbor  of 
Honolulu,  the  ships  were  undergoing  repairs,  and  refitting  for 
the  porpose  of  further  prosecuting  the  objects  of  said  expe- 
dition, and  the  commander  and  inaiiy  of  the  officers  on  shore 
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pQTsaing  their  investigations,  that  the  said  discipline  of  said 
squadron  was  *thereby  greatly  relaxed,  and  the  defen-  r^tooA 
dant  received  such  information  as  led  him  to  believe,  ^ 
and  he  did  believe,  that  the  marines  on  board  the  said  squadron 
wore  unwilling  to  serve  out  the  said  cruise,  and  would  refuse 
to  do  duty,  and  require  to  be  sent  home  at  the  respective 
periods  they  might  think  their  original  terms  of  enlistment 
expired;  and  after  four  of  the  marines  on  board  the  ship 
Yincennes,  under  the  immediate  command  of  defendant,  had 
in  fact  refused  to  do  duty,  on  the  ground  that  the  terms  of 
their  original  enlistment  had  expired,  the  plaintiff  in  like 
manner  refused  on  like  grounds ;  then  it  was  in  the  discretion 
of  the  defendant  to  confine  said  plaintiff  in  said  squadron,  or 
on  said  island,  as  he  might  deem  best,  for  a  few  days,  and 
until  the  squadron  was  ready  to  sail ;  and  he  is  not  responsible 
for  confining  the  plaintiff  on  the  island,  (if  the  jury  shall  find 
he  was  confined  there  by  the  order  of  aefendant,)  notwith- 
standing they  shall  be  of  opinion  that  he  might  have  been 
confined  in  the  squadron. 

"  And  if  the  jury  shall  further  find  that  the  plaintiff  was 
confined  in  the  fort  on  the  island,  that  said  fort  was  the  only 
public  place  of  imprisonment  on  the  island,  was  used  by  the 
consuls  for  the  confinement  of  seamen,  and  by  the  authorities 
of  the  island  for  persons  criminally  charged,  and  for  seamen 
who  bad  deserted  from  the  ships,  and  that  seamen  were 
shipped  from  said  fort  into  said  squadron ;  that  the  defendant 
refitted  his  ships,  and  brought  the  plaintiff  on  board,  and 
sailed  with  all  reasonable  despatch ;  then  it  is  not  competent 
for  the  jury  to  infer  malice  or  corrupt  motive  in  the  defendant 
in  so  ordering  the  plaintiff  to  be  sent  to  said  fort,  if  he  would 
not  go  to  duty ;  although  the  jury  may  be  of  opinion  that  he 
might  have  been  kept  safely,  and  with  more  comfort  to  said 
prisoner,  on  board  said  squadron ;  and  in  the  absence  of  all 
proof  that  defendant  gave  any  order  as  to  the  mode  of  his 
confinement  of  said  plaintiff,  or  for  denying  him  any  comforts, 
or  that  he  had  any  knowledge  of  the  manner  of  said  imprison- 
ment, or  of  his  being  deprived  of  comforts,  or  of  the  circum- 
stances of  hardship  stated  in  the  evidence,  it  is  not  competent 
for  the  jury  to  infer  malice  or  corrupt  motive  in  the  defen- 
dant, from  the  facts  (if  the  jury  shall  find  them  so)  that 
plaintiff  was  confined,  and  lodged,  and  fed  as  stated  in  the 
plaintiff's  evidence ;  and  without  proof  of  malice  the  plain- 
tiff is  not  entitled  to  recover  in  this  action.  Which  instruc- 
tion the  court  gave  as  prayed,  and  the  plaintiff,  by  his  counsel, 
exceiHs  thereto,  and  prays  the  court  to  sign  and  seal  the  same, 

419 


894  SUPREME    COURT. 

Dlnsman  v,  Wilkes. 

and  cause  the  same  to  be  enrolled  according  to  the  statutOi 
which  is  done  accordingly  this  30th  November,  1849." 

Eighth  Bill  of  Exceptions. 

*895]  *  "  On  the  further  trial  of  this  cause,  and  after  the 
evidence  contained  in  the  foregoing  statement  of 
evidence  and  exceptions  made  part  hereof;  and  after  the 
whole  evidence  had  been  closed,  and  after  the  court  had  in- 
structed the  jury  according  to  the  prayer  of  the  defendant  as 
aforesaid,  the  plaintiff  prayed  the  court  to  instruct  the  jury 
as  follows : 

'*  1st.  If  the  jury  believe  from  the  whole  evidence  that  the 
plaintiff  was  put  and  kept  in  the  said  fort  by  order  of  the 
defendant,  then,  notwithstanding  the  defendant  had  a  right  to 
put  and  keep  him  there,  yet  the  motive  with  which  the  same 
was  done  is  a  question  for  the  jury ;  and  if  the  jury  believe 
that  such  motive  was  founded  either  on  malice,  cruelty,  or 
any  species  of  oppression,  then  the  defendant  is  liable  there- 
for, and  the  jury  may  give  such  damages  as  upon  the  whole 
evidence  they  think  the  plaintiff  ought  to  have. 

"2d.  If  the  jury  believe  from  the  whole  evidence  aforesaid 
that  the  defendant  was  captain  of  the  ship  Vincennes,  and 
that  the  said  ship  was  in  a  state  of  sufficient  discipline,  and 
the  plaintiff  could  have  been  securely  confined  thereon,  with 
safety  to  said  ship,  the  officers,  and  crew,  at  the  time  he  was 
sent  to  said  fort,  and  during  the  time  he  was  confined  therein, 
then  it  was  the  dutv  of  the  defendant  to  know  the  same,  and 
the  jury  may  presume  he  did  know  the  same ;  and  it  is  com- 
petent for  them  to  infer  therefrom  that  the  defendant  acted 
maliciously  toward  the  plaintiff  in  confining  him  in  said  fort. 
And  if  the  jury  believe  he  was  confined  in  said  fort  by  order 
of  the  defendant,  they  may  give  such  damages  therefor 
as  upon  the  whole  evidence  they  think  the  plaintiff  ought  to 
have. 

"  8d.  If  the  jury  believe  from  the  whole  evidence  that  the 
plaintiff  was  imprisoned  in  the  said  fort  by  order  of  the  defen- 
dant, and  that  the  defendant  acted  therein  from  malice, 
cruelty,  or  any  species  of  oppression,  he  is  responsible  there- 
for, and  the  jury  may  give  such  damages  therefor  as  upon  the 
whole  evidence  they  think  the  plaintiff  ought  to  have. 

"  4th.  If  the  jury  believe  from  the  whole  evidence  that  the 
plaintiff  was  put  and  kept  in  the  said  fort  by  order  of  the 
defendant,  and  that  the  same  was  done  through  malice,  or  any 
species  of  oppression,  then  the  defendant  is  liable  therefor, 
and  the  jury  may  give  such  damages  as  they  think  the  plaintiff 
ought  to  have ;  notwithstanding  the  jury  may  find  that  the 
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defendant  considered  the  said  fort  to  be  a  more  proper  and 
safe  place  of  confinement  than  the  vessels  of  said  squadron. 

"6th.  If  the  jury  believe,  from  the  whole  evidence,  that  the 
plaintiff  was  imprisoned  in  the  said  fort  by  order  of  the  defen- 
dant, *and  that  the  same  was  accompanied  by  malice  r«oQ^ 
on  the  part  of  the  defendant,  then  the  plaintiff  is  '- 
entitled  to  recover,  and  the  jury  may  give  such  damages 
therefor  as  they  think  the  plaintiff  ought  to  have.  Notwith- 
standing the  jury  may  believe  that,  under  all  circumstances, 
the  said  imprisonment  was  considered  by  the  defendant  to  be 
with  more  propriety  and  safety  than  in  the  squadron. 

"  6th.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff was  put  and  kept  in  the  said  fort  by  order  of  the  defendant, 
and  are  of  opinion  that  there  was  no  justifiable  cause  for  the 
act ;  and  are  further  of  opinion,  from  the  whole  evidence,  that 
the  same  was  wantonly  done  by  the  defendant,  with  a  wilful 
disregard  of  right  or  duty,  and  contrary  to  his  own  convic- 
tions of  duty,  as  a  mere  exercise  of  power,  without  any  sense 
of  its  being  right,  then  it  is  competent  for  the  jury  to  infer 
that  the  same  was  maliciously  done ;  and  if  so  done,  the  defen- 
dant is  responsible,  and  the  jury  may  give  such  damages  there- 
for as,  upon  the  whole  evidence,  they  think  the  plaintiff  ought 
to  have. 

"  7th.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  confined  in  the  said  fort  by  order  of  the  defendant,  when 
he  could,  without  any  difficulty,  have  been  confined  on  the 
said  ship,  and  that  he  knew  he  could  have  so  confined  him ; 
and  that  the  plaintiff  was,  in  said  fort  subjected  to  cruel  and 
barbarous  treatment,  and  the  defendant  could  have  prevented 
the  same,  and  it  was  his  duty  to  prevent  the  same,  and  he  did 
not  interfere  so  to  do,  then  it  was  competent  for  the  jury  to 
infer  malice  therefrom  in  the  conduct  of  the  defendant,  and 
he  is  responsible  therefor ;  and  the  jury  may  give  such  dam- 
ages as,  upon  the  whole  evidence,  they  may  think  the  plaintiff 
ought  to  have. 

'*  8th.  If  the  juiy  believe  from  the  evidence  that  the  plain- 
tiff was  confined  in  the  said  fort  by  order  of  the  defendant, 
in  a  small  cell,  with  irons  on  his  hands,  arms,  and  legs,  and, 
whi^e  so  confined,  was  subjected  to  cruel,  unusual,  and  bar- 
barous treatment,  which  the  defendant  could  have  prevented, 
and  which  it  was  his  duty  to  prevent,  then  it  is  competent  for 
the  jury  to  infer  malice  on  the  part  of  the  defendant,  and  he 
is  responsible  therefor ;  and  the  plaintiff  may  recover  in  this 
action. 

"  Which  said  prayers,  and  every  and  each  of  the  same,  the 
court  refused  to  grant;  to  which  refusal  the  plaintiff,  by  his 
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counsel,  excepts,  and  this,  his  exception,  signed,  sealed,  and 
enrolled,  this  30th  day  of  November,  1849.'* 

Ninth  Bill  of  JExeeptioM, 

"  On  the  further  trial  of  this  cause  the  counsel  for  the  plain- 
tiff, in  his  summing  up  to  the  jury,  having  stated  that  the 
♦^Q71  ®v^^®"C6'  *and  the  only  evidence,  on  which  he  relied 
J  to  show  the  knowledge  of  the  defendant  of  the  severi- 
ties alleged  to  have  been  practised  on  the  plaintiff,  by  being 
imprisoned  in  the  said  fort,  was,  that  the  said  ships,  the  Pea- 
cock and  Vincennes,  were  in  a  good  state  of  discipline,  and 
the  plaintiff  might  have  been  safely  kept  in  one  of  them ;  that 
it  was,  by  the  rules  and  regulations  of  the  navy,  made  the 
duty  of  the  captain  to  look  after  the  comfort  of  his  men  ;  that 
no  articles  of  food  or  clothing  were  sent  from  said  ship  to  said 
plaintiff  while  in  said  prison ;  that  defendant  and  the  sergeant 
of  marines  were  on  shore  most  of  the  time  while  the  plaintiff 
was  so  imprisoned,  and  the  facts  and  circumstances  of  said 
imprisonment  itself,  as  stated  in  plaintiffs  evidence ;  the  de- 
fendant, by  his  counsel,  prayed  the  court  to  instruct  the  jury, 
that,  from  the  said  evidence,  if  the  same  is  believed  by  the 

{'ury,  it  is  not  competent  for  them  to  find  that  defendant  had 
knowledge  of  the  severities  said  to  have  been  practised  on  the 
said  plaintiff  in  said  prison,  and  without  such  knowledge  the 
plaintiff  is  not  entitled  to  recover  in  this  action. 

"  Which  instruction  the  court  gave,  and  the  plaintiff  excepts 
thereto ;  and  so  excepting  to  the  granting  of  the  same,  the 
plaintiff  denies  that  the  same  sets  forth  the  whole  evidence  on 
which  he  relied,  as  proving  the  malice  of  the  defendant,  or  his 
knowledge  of  the  treatment  of  the  plaintiff  during  all  his  said 
imprisonment,  and  at  the  commencement,  continuation,  and 
end  thereof;  and  he  excepts  to  said  instruction  on  said 
grounds,  and  all  other  grounds  to  which  the  same  may  be 
liable,  and  this,  his  exception,  is  signed,  sealed,  and  enrolled, 
thiB  80th  November,  1849. 

Tenth  Bill  of  Exceptions, 

^  On  the  further  trial  of  this  case,  and  after  the  plaintiffs 
oonnsel  had  summed  up  to  the  jury,  and  the  court  had,  after 
such  summing  up,  granted  the  defendant's  prayer,  marked  P, 
the  plaintiff  prayed  the  court  further  to  instruct  the  jury  as 
follows : 

**  That,  from  the  whole  evidence  aforesaid,  it  is  a  matter  of 
fact  for  the  jury  to  find  whether  the  said  whipping  of  the 
plaintiff  was  immoderate,  excessive,  jukI  malicious  on  the  part 
of  the  defendant,  under  all  the  circuinstances. 
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**  That,  upon  the  whole  evidence  aforesaid,  if  believed,  it  is 
competent  for  the  jury  to  find  that  the  defendant  did,  unwar- 
rantably and  maliciously,  imprison  the  plaintiff  in  the  said 
prison  or  fort. 

"  That,  upon  the  whole  evidence  aforesaid,  if  believed,  it  is 
competent  for  the  jury  to  find  that  the  defendant  wilfully 
neglected  the  personal  comfort  and  cleanliness  of  the  plaintiff 
while  imprisoned  by  his  order  in  the  said  fort ;  and  if  the  jury 
shall  *find  such  wilful  neglect,  then  the  defendant  is  r^ono 
liable  to  this  action;  provided  the  jury  shall  further  *- 
find  that,  while  so  imprisoned,  the  condition  of  the  plaintiff 
was  uncomfortable,  wretched,  and  filthy,  and  his  food  unwhole- 
some and  unpalatable. 

**  Upon  the  whole  evidence  aforesaid,  if  believed,  it  is  com- 
petent for  the  jury  to  find  that  the  imprisonment  of  the  plain- 
tiff in  said  fort  was  unnecessary  and  unjustifiable  by  the 
exigencies  of  the  case ;  and  that,  in  ordering  said  imprison- 
ment, the  defendant  was  actuated  by  malice,  and  an  unlawful 
desire  of  punishiug  the  plaintiff  cruelly  and  immoderately. 

"  That  irom  the  whole  evidence,  if  believed  by  the  jury,  it 
is  competent  for  them  to  find  that  the  defendant  wilfully 
neglected  to  bestow  proper  attention  to  the  health,  comfort, 
and  cleanliness  of  the  plaintiff  while  imprisoned  in  said  fort ; 
and  such  wilful  neglect,  if  found  by  the  jury,  amounted  in 
law  to  express  malice  on  the  part  of  the  defendant. 

*'  That  it  is  competent  for  the  jury,  from  the  whole  evidence 
aforesaid,  if  believed  by  them,  to  find  that  the  imprisonment 
of  the  plaintiff,  so  stated  in  the  evidence,  in  said  fort,  was 
longer  than  the  exigency  of  the  case  required;  and  if  the 
same  shall  be  found  by  the  jury,  then  the  plaintiff  is  entitled 
to  recover,  provided  the  jury  shall  further  find  that  the  pro- 
longation of  such  imprisonment  was  the  result  of  malice  on 
the  part  of  the  defendant  towards  the  plaintiff. 

*'  If  the  jury  find,  from  the  whole  evidence,  that  the  plain- 
tiff was  placed  in  the  said  fort  by  order  of  the  defendant, 
then  the  defendant  was  bound  to  know  the  kind  of  treatment 
to  which  the  plaintiff  was  subjected  by  said  imprisonment ; 
and  he  cannot  be  presumed  ignorant  thereof^  especially  if  the 
jury  find  that,  during  said  imprisonment,  the  defendant  neg- 
lected to  make  inquiry  into  the  condition  and  treatment  of 
the  plaintiff. 

*'  That,  upon  the  whole  evidence  aforesaid,  if  believed  by 
the  jury,  they  shall  find  that  the  defendant,  in  all  the  acts  com- 
plained of  by  the  plaintiff,  was  actuated  alone  by  an  upright 
intention  to  maintain  the  discipline  of  his  command,  and  the 
interests  of  the  service  on  whicli  he  was  engaged,  then  the 
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plaintiff  is  not  entitled  to  recover ;  but  if  the  jury  shall  find 
that  said  acts,  or  any  of  them,  proceeded  from,  or  were  aggra- 
vated by  cruelty,  malice,  and  oppression  towards  the  plaintiff^ 
then  the  plaintiff  is  entitled  to  recover. 

"Which  instructions,  and  each  and  every  of  them,  the 
court  refused  to  give ;  to  which  refusal  the  plaintiff  excepts, 
and  this,  his  exception,  is  signed  and  sealed  this  30th  Novem- 
ber, 1849." 

•899]  ^Eleventh  Bill  of  JExceptions. 

'*  Upon  the  further  trial  of  this  cause,  the  plaintiff  prayed 
the  court  to  instruct  the  jury  that,  upon  the  whole  evidence 
aforesaid,  if  believed  by  tne  jury,  it  is  competent  for  them  to 
find  a  verdict  for  the  plaintiff,  and  to  assess  such  damages  as 
they  shall  think,  under  the  circumstances,  the  plaintiff  is 
entitled  to  recover. 

"  Which  instructions  the  court  refused  to  grant ;  to  which 
refusal  the  plaintiff  excepts,  and  this,  his  exception,  is  signed, 
sealed,  and  enrolled,  this  30th  day  of  November,  1849." 

Upon  these  exceptions  the  case  came  up  to  this  court. 

It  was  argued  by  Mir.  AddUon  and  Mr,  May  for  the  plaintiff 
in  error,  and  by  mr.  Bradley  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points : 

1.  That  there  is  evidence  in  this  case  of  "  malice  and  op- 
pression "  in  the  act  of  the  plaintiffs  imprisonment,  both  by 
direct  and  implied  proofs.  2  Greenl.  Ev.,  453  ;  3  How.,  267, 
291,  292 ;  7  Id.,  89 ;  4  Barn.  &  C,  255 ;  2  Stark.  Ev.  (Met- 
calFs  ed.),  904,  905 ;  3  Kent  Com.,  181,  182,  183 ;  4  Serg.  & 
R.  (Pa.),  423;  1  Wend.  (N.  Y.),  140;  2  Stark.,  388,  889, 
Rueneford  v.  flbrw,  2  Carr.  &  P. ;  3  Bing.  N.  C,  950. 

2.  That  even  if  the  act  of  imprisonment  was  free  of  malice, 
yet  there  is  evidence  of  "  malice,  cruelty,  and  oppression  "  in 
the  mode  and  circumstances  attending  the  said  imprisonment. 
Wall  V.  Ndmaroy  quoted  in  1  T.  R.,  536,  537 ;  The  Six  Car 

penters'  Oase^  1  Smith  Lead.  Cas.,  Amer.  ed.,  and  the  cases 
there  referred  to ;  Bradley  v.  Bavis^  2  Shep.  (Me.),  44 ;  Mai 
colm  V.  Spoory  12  Met.  (Mass.),  280;  Melville  v.  Brown^ 
16  Mass.,  82;  Jarratt  v.  Chvathmey^  5  Blackf.  (Ind.),  239; 
Lambert  v.  Hodgson^  1  Bing.,  317 ;  Fabrigas  v.  Mostyn^  1  Cowp., 
161 ;  1  Chit.  PL,  539 ;  Duncan  v.  Thwaite,  5  Dowl.  &  Ry.,  462; 
King  V.  Boot,  4  Wend.  (N.  Y.),  137 :  Bezter  v.  Spear,  4  Ma- 
son, 118. 

8.  That  on  the  evidence  in  the  case  the  mo  animo  of  the 
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defendant  was  a  question  of  fact  for  the  jury.  4  Burr.,  1971 ; 
Park$  V.  JR088, 11  How.,  862 ;  Turner  v.  Walker,  8  Gill  &  J. 
(Md.),  886 ;  SooU  v.  Lloyd,  9  Pet.,  418 ;  Greenleaf  v.  Brith, 
9  Id.,  292;  Ohes.  ^  0,  Canal  Co.  v.  Knappy  9  Id.,  541 ;  Fergusson 
V.  Tucker,  2  Har.  &  G.  (Md.),  183;  ^ray  v.  Crook,  12  Gill  & 
J.  (Md.),  236 ;  White  v.  NichoU  et  al.,  8  How.^  266 ;  Mitchell 
y.  Jenkins,  5  Barn.  &  Ad.,  593,  594 ;  Bavenga  v.  Makintosh,  2 
Barn.  &  C,  493 ;  Taylor  v.  Willans,  2  Barn.  &  Ad.,  845,  848 ; 
Venafra  v.  Johnson,  10  Bing.,  801 ;  Pantan  v.  Williams,  2  Ad.  & 
Ell.,  632 ;  42  Eng.  Com.  Law ;  Turner  v.  Ambler,  10  Ad.  &  Ell., 
262,  259  ;  Abbott  *on  Ship.,  179,  n.  5th  Am.  ed.,  236 ;  ^^^qq 
United  States  v.  Buggies,  5  Mason,  192 ;  Magee  v.  Ship  ^ 
Moss,  Gilp.,  21 ;  Belp  v.  The  Maria,  1  Pet.  Adm.,  86, 174  n., 
175  n.;  Gilp.,  32. 

4.  That  the  letter  of  Lieut.  Emmons  was  not  admissible  in 
evidence.     1st  exception. 

5.  That  the  records  or  the  trials  by  court-martial  of  Riley 
and  Ward  were  not  admissible  in  evidence.     2d  exception. 

6.  That  the  evidence  of  Lieut.  Walker,  of  the  character 
and  conduct  of  Riley  and  Ward,  to  rebut  the  presumption 
sought  to  be  raised  by  their  conviction  by  court-martial,  was 
admissible.     8d  exception. 

7.  That  the  entries  in  the  lo^-book  of  the  punishment  of 
Weaver  with  sixteen  and  Waltham  with  eighteen  lashes, 
without  the  sentence  of  a  court-martial,  was  admissible  to 
rebut  the  proof  offered  on  the  part  of  the  defendant,  that  the 
discipline  of  the  squadron  was  relaxed.     4th  exception. 

8.  That  the  evidence  that  the  defendant  claimed  to  hold 
the  plaintiff  under  the  act  of  Congress  of  2d  March,  1837, 
and  that  he  refused  to  certify  that  he  detained  the  plaintiff 
under  said  law,  by  reason  whereof  the  plaintiff  was  deprived 
of  the  additional  pay,  provided  for  by  said  act,  was  evidence 
proper  to  be  admitted  to  rebut  the  inference  of  absence  of 
malice  sought  to  be  raised  from  marks  of  favor  shown  to  the 
plaintiff  by  the  defendant.     5th  exception. 

9.  That  the  evidence  that  it  was  the  custom  and  uniform 
practice  to  confine  on  the  armed  ships  of  the  United  States, 
in  a  foreign  port,  all  merchant  seamen  of  the  United  States, 
who  might  there  deserve  such  confinement  when  they  could 
not  be  confined  on  their  own  ship,  was  admissible  to  rebut  the 
inference  of  a  knowledge  by  the  defendant,  that  the  native 
fort  was  a  proper  place  for  the  imprisonment  of  the  plaintiff, 
sought  to  be  established  by  the  proof  that  merchant  seamen 
were  confined  in  said  fort  at  the  time  the  plaintiff  was  there 
imprisoned. 
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Mr.  Bradley^  for  the  defendant  in  error. 

The  substance  of  this  case  will  be  found  in  7  How.,  98. 
The  evidence  is  varied  only  so  far  as  relates  to  the  evidence 
of  a  corrupt  motive  in  the  defendant  in  ordering  the  imprison- 
ment complained  of. 

The  facts  are  substantially  embraced  in  the  defendants' 
prayer  granted  by  the  court,  forming  plaintifiTs  7th  exception. 
This,  taken  in  connection  with  the  9th  and  11th  bills,  will 
present  the  whole  case  to  the  court.  They  cannot  well  be 
abbreviated. 

The  first  sets  out  those  facts,  which  being  found  by  the 
jury,  constitute  probable  cause.  It  proceeds  on  the  hypothesis 
that  the  defendant  had  reason  to  believe,  and  did  believe,  in 
the  existence  of  that  state  of  facts. 

*40n  *^^  ^®  ^^^  ^^  believe,  a  case  arose  for  the  exercise  of 
-I  his  discretion.  If  in  the  exercise  of  that  discretion  he 
did  no  more  than  issue  a  conditional  order,  and  the  plaintiff 
would  not  comply  with  the  condition,  he  is  not  responsible 
for  the  execution  of  that  order,  provided  he  directed  no  more 
than  the  ordinary  and  usual  course  of  its  execution,  and  was 
ignorant  in  fact  of  any  excess  in  that  execution. 

That  malice  means  wilful  neglect,  omission  or  commission. 
And  unless  knowledge  was  brought  home  to  him  of  the  omis- 
sion of  some  inferior  officer  to  discharge  his  duty,  by  which 
under  the  pretended  execution  of  his  order  the  plaintiff  suf- 
fered, the  defendant  is  not  responsible. 

The  basis  of  the  whole  is  a  reasonable  belief  in  the  existence 
of  a  particular  state  of  facts — a  discretion  to  act  under  that 
belief,  and  a  resort  to  ordinary  means  to  execute  that  act. 

The  plaintiff,  on  the  other  hand,  maintained,  that  if  the  case 
arose  for  the  exercise  of  his  discretion,  he  was  bound  to  see  to 
the  execution  of  his  order  in  detail,  and  was  responsible  for 
any  injury  which  arose  in  the  course  of  such  execution ;  that 
is  to  say,  if  there  was  probable  cause,  malice  alone  was  suffi- 
cient to  enable  him  to  recover. 

And  again :  the  plaintiff  so  framed  his  prayers  as  to  submit 
the  whole  question  of  probable  cause  to  the  jury. 

The  defendant  will  rely  on  the  case  in  7  Howard,  and  on 
the  cases  cited  by  the  plaintiff  in  error,  and  endeavor  to  show 
that  there  is  no  error  in  any  one  ruling,  to  which  the  plaintiff 
has  excepted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  was  before  the  court  on  a  former  occasion,  and  is 
fully  reported  in  7  How.,  89.  The  present  defendant  in  error 
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was  then  the  plaintiff,  and  the  judgment  of  the  Circuit  Court 
was  reversed,  and  a  venire  de  novo  awarded,  the  new  trial  to 
be  governed  by  the  principles  decided  by  this  court.  Upon 
the  trial  under  the  mandate  the  judgment  was  in  favor  of  the 
present  defendant,  and  the  plaintiff  thereupon  brought  this 
writ  of  error.  The  testimony,  so  far  as  the  question  of  law 
upon  the  merits  are  concerned,  is  substantially  the  same  with 
that  offered  at  the  former  trial. 

The  case,  as  it  now  comes  before  the  court,  is  somewhat  con- 
fused by  the  number  of  instructions  asked  for  by  the  counsel 
for  the  different  parties,  and  which  are  merely  given  or  refused, 
without  any  explanatory  instructions  by  the  court  itself.  This 
mode  of  proceeding  complicates  the  case  and  makes  it  difficult 
to  understand,  from  the  exceptions,  what  principle  of  law  the 
Circuit  Court  intended  to  decide. 

•But  it  would  seem,  from  the  various  instructions  ta^aq 
moved  for  by  counsel  and  given  or  refused,  that  the  ^ 
court  likened  the  case  to  a  suit  for  a  malicious  prosecution, 
and  supposed  it  was  to  be  governed  by  the  same  principles. 
And  if  the  Circuit  Court  understood  the  opinion  of  this  court 
to  be  placed  on  that  ground,  they  were  evidently  mistaken. 
For  by  referring  to  the  report  of  the  case,  in  page  130,  it  will 
be  seen  that  the  court  said,  in  express  terms,  '^  that  for  acts 
beyond  his  jurisdiction,  or  attended  with  circumstances  of 
excessive  severity,  arising  from  ill-will  or  a  depraved  disposi- 
tion, or  vindictive  feeling,  he  can  claim  no  exemption." 

The  case  has  no  analogy  to  a  suit  for  a  malicious  prosecu- 
tion. That  action  will  lie  only  in  cases  where  a  legal  prosecu- 
tion has  been  carried  on  without  a  probable  cause.  Johnston 
V.  Sutton^  1  T.  R.,  524.  The  action  was  originally  applied  to 
criminal  proceedings ;  to  cases  where  a  party  had  maliciously, 
and  without  probable  cause,  procured  the  plaintiff  to  be 
indicted  or  arrested  for  an  offence  of  which  he  was  not 
guilty.  In  cases  of  that  kind,  where  the  facts  are  admitted, 
or  found  by  the  jury,  the  court,  and  not  the  jury,  decide 
whether  there  was  probable  cause  or  not  for  the  prosecution ; 
and  if  there  was  probable  cause,  an  action  for  malicious  pros- 
ecution will  not  lie,  although  the  party  who  procured  the 
arrest  or  indictment  was  actuated  by  malicious  motives.  And 
the  reason  for  the  rule,  as  stated  by  Blackstone,  8  Conn.,  126, 
18  ^^  that  it  would  be  a  very  great  discouragement  to  public 
justice  if  prosecutors,  who  had  a  tolerable  ground  of  suspicion, 
were  liable  to  be  sued  at  law  whenever  their  indictments  mis« 
carried."  The  action  has  been  extended  to  civil  as  well  as 
criminal  cases  where  legal  process  has  been  maliciously  used 
against  another  without  probable  cause.     But  the  action  for  a 
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malicious  prosecution  is  the  only  one  in  which  the  party  is 
not  liable,  although  he  acts  from  malicious  motives,  and  has 
inflicted  unmerited  injury  upon  another.  The  rule  is  not  of 
a  character  to  recommend  it  to  favor;  nor  to  induce  a  court  of 
justice  to  extend  it  beyond  the  limits  to  which  it  has  hereto- 
fore been  confined.  And  this  is  not  an  action  for  a  mali- 
cious prosecution ;  but  for  an  assault  and  false  imprisonment. 
And  whether  the  acts  charged  were  done  or  not,  and  what 
motives  actuated  the  defendant,  are  questions  of  fact  exclu- 
sively for  the  jury;  and  probable  cause  or  not  is  of  no  fur- 
ther importance  than  as  evidence  to  be  weighed  by  them  in 
connection  with  all  the  other  evidence  in  the  case,  in  deter- 
mining whether  the  defendant  acted  from  a  sense  of  duty  or 
from  ill-will  to  the  plaintiff. 

It  is  an  action  by  a  marine  against  his  commanding  officer, 
for  punishment  inflicted  upon  him  for  refusing  to  do  duty,  in 
a  foreign  port,  upon  the  ground  that  the  time  of  his  enlist- 
•4081  °^®^*  *had  expired,  and  that  he  was  entitled  to  his 
J  discharge.  The  case  is  one  of  much  delicacy  and 
importance  as  regards  our  naval  service.  For  it  is  essential 
to  its  security  and  efficiency  that  the  authority  and  command 
confided  to  the  officer,  when  it  has  been  exercised  from  proper 
motives,  should  be  firmly  supported  in  the  courts  of  justice, 
as  well  as  on  shipboard.  And  if  it  is  not,  the  flag  of  the 
United  States  would  soon  be  dishonored  in  every  sea.  But 
at  the  same  time  it  must  be  borne  in  mind  that  the  nation 
would  be  equally  dishonored,  if  it  permitted  the  humblest 
individual  in  its  service  to  be  oppressed  and  injured  by  his 
commanding  officer,  from  malice  or  ill-will,  or  the  wantonness 
of  power,  without  giving  him  redress  in  the  courts  of  justice. 

At  the  time  these  events  happened  Captain  Wilkes  was  in  a 
distant  sea,  charged  with  the  execution  of  a  high  public  duty. 
He  was  bound,  by  all  lawful  means  in  his  power,  to  preserve 
the  strength  and  efficiency  of  the  squadron  intrusted  to  his 
care,  and  was  equally  bound  to  respect  the  rights  of  every  indi- 
vidual under  his  command.  It  is  hardly  necessary  to  inquire 
whether  the  plaintiff  was  or  was  not  entitled  to  his  discharge 
at  the  time  he  demanded  it.  It  is,  however,  very  clear  that  he 
was  not.  But  to  guard  against  a  misconstruction  of  this 
opinion,  it  is  proper  to  say  that  the  right  to  determine  the 
question  was,  for  the  time  being,  in  Captain  Wilkes.  In  his 
position  as  commander,  the  law  not  only  conferred  upon  him 
this  power,  but  made  it  his  duty  to  exercise  it.  If,  in  his 
judgment,  the  plaintiff  was  entitled  to  his  discharge,  it  was 
nis  duty  to  give  it,  even  if  it  was  inconvenient  to  weaken  the 
force  he  commanded.  But  if  he  believed  he  was  not  entitled, 
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it  was  his  duty  to  detain  him  in  the  service.  Captain  Wilkes 
might  err  in  his  decision.  But  that  decision,  for  the  time 
being,  was  final  and  conclusive ;  and  it  was  the  duty  of  the 
plaintiff  to  submit  to  it,  as  the  judgment  of  the  tribunal 
which  he  was  bound  by  law  to  obey;  and  for  any  error  of 
judgment  in  this  respect,  no  action  would  lie  against  the 
defendant. 

Nor  did  the  belief  of  the  plaintiff  as  to  his  rights,  furnish 
any  justification  for  his  disobedience  to  orders.  For  there 
would  be  an  end  of  all  discipline  if  the  seamen  and  marines 
on  board  a  ship  of  war,  on  a  distant  service,  were  permitted 
to  act  upon  their  own  opinion  of  their  rights,  and^  to  throw 
off  the  authority  of  the  commander  whenever  they  supposed 
it  to  be  unlawfully  exercised.  And  whether  the  plaintiff  was 
legally  entitled  to  his  discharge  or  not,  his  disobedience,  when 
the  question  had  been  decided  against  him  by  the  proper  tri- 
bunal, was  an  act  of  insubordination  for  which  he  was  liable 
to  punishment. 

So,  too,  as  regards  the  degree  of  punishment  to  which  he 
was  subjected.  It  was  the  duty  of  Captain  Wilkes  to  main- 
tain *proper  discipline  and  order  among  the  officers  r«4A4 
and  men  under  his  command,  and  if  a  spirit  of  disobe-  *- 
dience  and  insubordination  manifested  itself  in  the  squadron, 
he  was  bound  to  suppress  it;  and  he  might  use  severe 
measures  for  that  purpose,  if  he  deemed  such  measures 
necessary.  And  if,  in  his  judgment,  the  continued  refusal 
of  the  plaintiff  to  do  duty  made  it  proper  to  confine  him  on 
shore,  rather  than  on  shipboard,  in  order  to  reduce  him  to 
obedience, — or  necessary  as  an  example  to  deter  others  from 
a  like  offence,  he  was  justified  in  so  doing;  and  while  he 
acted  honestly  and  from  a  sense  of  duty,  and  with  a  single 
eve  to  the  welfare  of  the  service  in  which  he  was  engaged, 
the  law  protects  him.  He  is  not  liable  to  an  action  for  a 
mere  error  in  judgment,  even  if  the  jury  suppose  that  milder 
measures  would  have  accomplished  his  object. 

But,  on  the  other  hand,  he  was  equally  bound  to  respect 
and  protect  the  rights  of  those  under  his  command,  and  to 
Criuse  them  to  be  respected  by  others ;  to  watch  over  their 
health  and  comfort ;  and,  above  all,  never  to  inflict  any  severer 
or  harsher  punishment  than  he,  at  the  time,  conscientiously 
believed  to  be  necessary  to  maintain  discipline  and  due  sub- 
ordination in  his  ships.  The  almost  despotic  powers  with 
which  the  law  clothes  him,  for  the  time,  and  which  are  abso- 
lutely necessary  for  the  safety  and  eflSciency  of  the  ship,  make 
it  more  especially  his  duty  not  to  abuse  it.  And  if,  from 
malice  to  an  individual,  or  vindictive  feeling,  or  a  disposition 
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to  oppress,  he  inflicted  punishment  beyond  that  which,  in  his 
sober  judgment,  he  would  have  thought  necessary,  he  is  liable 
to  this  action. 

This  is  not  a  case  where  the  punishment  alleged  to  have 
been  inflicted  was  forbidden  by  law,  or  beyond  the  power 
which  the  law  confided  to  him.  For,  in  such  a  case  he  would 
be  liable  whatever  were  his  motives.  But  the  fact  to  be  ascer- 
tained in  this  case  is  whether,  in  the  exercise  of  that  discre- 
tion and  judgment  with  which  the  law  clothed  him  for  the 
time,  and  which  is  in  the  nature  of  judicial  discretion,  he 
acted  from  improper  feelings,  and  abused  the  power  confided 
to  him  to  the  injury  of  the  plaintiff. 

The  case,  therefore,  turns  upon  the  motive  which  induced 
Captain  Wilkes  to  inflict  the  punishments  complained  of. 
And  this  question  is  one  exclusively  for  the  jury,  to  be  decided 
by  them  upon  the  whole  testimony.  And  the  rule  of  law  by 
which  they  must  be  governed  in  making  up  their  verdict  is 
contained  in  a  single  proposition.     It  is  this: 

If  they  believe,  from  the  whole  testimony,  that  the  defen- 
dant, in  all  the  acts  complained  of,  was  actuated  alone  by  an 
upright  intention  to  maintain  the  discipline  of  his  command 
and  the  interest  of  the  service  in  which  he  was  engaged,  then 
•40'>1  *^®  plaintiff  is  not  •entitled  to  recover.  But  if  they 
J  find  that  the  punishment  of  the  plaintiff  was  in  any 
manner  or  in  any  degree  increased  or  aggravated  by  malice  or 
a  vindictive  feeling  towards  him  on  the  part  of  Captain 
Wilkes,  or  by  a  disposition  to  oppress  him,  then  the  plaintiff 
is  entitled  to  recover. 

And,  in  deciding  this  question,  they  are  to  take  into  con- 
sideration the  service  in  which  Captain  Wilkes  was  engaged ; 
the  place  where  these  transactions  happened ;  the  condition 
of  the  vessels  under  his  command ;  the  spirit  and  temper  of 
the  marines  and  seamen,  as  he  understood  it  to  be,  in  his  own 
vessel  and  the  other  vessels  of  the  squadron,  gathering  his 
knowledge  from  his  own  observation  as  well  as  the  informa- 
tion of  others ;  also  the  nature  and  character  of  the  voyage 
yet  before  him,  and  which  it  was  his  duty,  if  possible,  to  accom- 
plish ;  and  how  far  the  conduct  and  example  of  the  plaintiff 
might,  in  the  judgment  of  the  defendant,  be  calculated  to 
embarrass  or  frustrate  it  altogether,  unless  he  was  reduced  to 
obedience.  And  further,  that,  under  the  order  to  imprison 
him  in  the  fort,  if  the  jury  believe  it  to  be  truly  stated  in  the 
defendant's  testimony,  the  plaintiff  was  left  at  liberty  to 
relieve  himself  from  confinement  at  any  moment  by  returning 
to  his  duty. 

But,  on  the  other  hand,  the  jury  must  likewise  take  into 
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consideration  the  different  punishments  he  received ;  his  con- 
finement in  the  fort  on  shore ;  the  situation  and  condition  of 
the  place ;  the  character  of  the  persons  by  whose  authority  it 
was  govemed ;  his  food ;  his  clothing  and  general  treatment ; 
and  whether  Captain  Wilkes,  through  proper  officers,  inquired 
into  his  treatment  and  condition  during  the  time  of  his  con- 
finement. For,  certainly,  when,  from  whatever  motives  he 
had  placed  him  out  of  the  protection  which  the  ordinary  place 
of  confinement  on  shipboard  afforded,  in  a  prison  belonging  to 
and  under  the  control  of  an  uncivilized  people,  it  was  his  duty, 
through  proper  and  trustworthy  officers,  to  inquire  into  his 
situation  ana  treatment,  and  to  see  that  it  was  not  cruel  or 
barbarous  in  any  respect ;  and  that  he  did  not  suffer  for  the 
want  of  those  necessaries  which  the  humanity  of  civilized 
countries  always  provides  even  for  the  hardened  offender. 

As  to  the  questions  of  evidence,  we  think  the  letter  of  Mr. 
Emmons,  with  the  papers  attached  to  it,  mentioned  in  the 
first  exception,  was  properly  admitted,  since  it  was  calculated 
to  make  an  impression  on  the  mind  of  Captain  Wilkes  as  to 
the  temper  and  disposition  of  the  marines  in  one  of  the  vessels 
composing  the  squadron.  , 

But  the  proceedings  of  the  courts-martial,  mentioned  in  the 
second  exception  in  the  cases  of  Ward  and  Riley,  ought  not 
to  have  been  received.  For  some  of  the  offences  with  which 
they  *were  charged  were  committed  a  long  time  before  r^^n^ 
the  refusal  of  the  plaintiff  to  do  duty,  and  were  not  ^ 
therefore,  any  evidence  of  a  spirit  existing  at  that  time.  And 
when  the  testimony  in  this  exception  is  rejected,  that  offered 
by  the  plaintiff  in  the  third  exception  to  rebut  it,  will  also  be 
inadmissible,  although  it  would  be  legal  and  admissible  if  the 
proceedings  of  the  courts-martial  could  be  legally  received. 
But  the  evidence  stated  in  both  of  these  exceptions  ought 
to  have  been  refused. 

The  evidence  stated  in  the  fourth  exception,  as  to  the  pun- 
ishment of  Weaver  and  Waltham,  was  properly  rejected,  as  it 
can  have  no  application  to  the  matter  in  issue. 

The  opinion  in  the  fifth  exception  is  also  correct.  For,  it 
appears  from  record,  that  Captain  Wilkes  claimed  the  right 
to  detain  the  plaintiff  in  service  during  the  cruise,  under  the 
contract  made  by  the  plaintiff  with  Commodore  Jones,  in 
October,  1887,  and  not  under  the  act  of  March  2,  18S7.  He 
could  not,  therefore,  certify  that  he  had  detained  him  under 
that  act. 

But  the  testimony  offered  by  the  plaintiff  in  the  sixth 
exception  ought  to  have  been  received.  For,  after  the  defen- 
4ant  had  offered  testimony  to  show  that  American  seamen 
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were  confined  in  the  fort  at  the  time  the  plaintiff  was  impris- 
oned there,  the  plaintiff  had  a  right  to  show  that  it  was  not 
the  usual  place  of  confinement,  and  that  refractory  seamen, 
who  could  not  be  safely  confined  on  board  their  own  yessels, 
were  uniformly  or  generally  confined  on  board  American 
ships  of  war.  The  testimony  on  the  part  of  the  defendant 
was  admissible,  to  show  that  he  was  not  actuated  by  vindi<y 
tive  feelings  in  imprisoning  the  plaintiff  in  the  fort,  and  that 
offered  by  the  plaintiff  to  rebut  it,  and  to  show  the  contrary. 
But  neither  was  admissible  for  any  other  purpose.  And  it  is 
for  the  jury  to  consider  what  deeree  of  weight,  if  any,  the 
testimony  on  either  side  mentioned  in  this  exception  is  enti- 
tled to,  in  deciding  upon  the  motives  of  Captain  Wilkea, 
taking  it  in  connection  with  all  the  evidence  in  the  case. 

These  six  exceptions  are  the  only  ones  which  relate  to  ques- 
tions of  evidence.  The  rest  of  them  apply  to  the  merits  of 
the  case,  and  to  the  principles  of  law  by  which  it  is  governed. 
Upon  these  we  have  already  expressed  the  opinion  of  the  court, 
without  deeming  it  necessary  to  specify  each  particular  in- 
struction given  or  refused,  that  ought,  in  our  judgment,  to 
be  affirmed  or  reversed.  We  have  already  said,  that  there  is 
but  a  single  question  of  law  and  but  one  instruction  proper. 
And,  upon  the  grounds  and  for  the  reasons  hereinbefore 
stated,  the  judgment  of  the  Circuit  Court  must  be  reversed 
and  a  venire  de  novo  awarded. 

407*]  ,*  Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed  with  costs,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  award  a  venire  faeiae  de  novo. 
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Jbssb  Snead,  latb  High  Shbbiff  of  Henbioo  Countt, 

AND  AS  SUCH,  AdMINISTBATOB  DB  BONIS  NON  OF  ALBEBT 

Sbbkamp,  deceased,  Appellant,  v.  Julia  McCoull, 
Widow  of  Neil  McCoull,  Chables  L.  MoCoull, 
Administratob  de  bonis  NON  OF  Neil  McCoull,  and 
THE  SAID  Charles  L.  McCoull,  Maby  P.,  Julia  L., 
AND  John  James  McCoull,  Heibs  of  Neil  McCoull, 
William  Selden,  and  Edmund  Chbistian,  Mabshal 
of  the  Eastebn  Distbict  of  Yibginia  bt  al. 

Prior  to  the  Revised  Code  of  Virginia  in  1819  the  lien  created  upon  land  hv  a 
Judgment  was  the  same  as  in  England.  In  both  oonntries  the  foUowmg 
roles  prevailed: 

1.  That  the  lien  of  the  judgment  resulted  entirely  from  the  right  of  the  plaln^ 
tiff  to  sue  out  an  elegit,  and  chai^ge  the  goods  and  the  moiety  of  the  lands 
of  the  debtor. 

2.  That  the  election  so  to  charge  them  by  an  elegit  executed,  dischaiges  from 
liability  the  body  of  the  defendant  and  the  remaining  moiety  of  the  lands. 

3.  That  the  capias  ad  aati^aciendum  executed,  is,  pro  tanto,  a  satisfaction 
of  the  judgment  which  releases  propria  vigore  any  previous  lien  upon  the 
lands,  and  inhibits  ail  recourse  against  the  goods  and  chattels  or  lands  of 
the  debtor,  with  the  exceptions  of  the  instances  of  death  whilst  chaiiged  hi 
execution,  or  of  an  escape  from  prison,  or  a  rescue.^ 

A  discharge  under  the  act  of  Congress  for  the  relief  of  i>ersons  imprisoned 
for  debt  (2  Stat,  at  L.,  4,  sec.  2,)  did  not  restore  the  lien  originally  created 
by  the  judgment,  and  waived  by  issuing  a  ea,  sa.' 

[n  1819  the  state  of  Virginia  revised  her  code.  By  a  part  which  went  Into 
operation  on  the  1st  January,  1820,  it  was  enacted  that,  thereafter,  the  issa- 
ance  of  a  ecu  so.  should  constitute  a  lien  upon  lands. 

But  as  it  did  not  relate  to  past  liens,  the  purchaser  of  a  lien  created  under  the 
Bevised  Code  had  a  good  title  when  compared  with  a  claimant  under  the 
lien  which  existed  in  1817,  but  which  had  been  waived  by  issuing  a  eapioi 
ad  eatirfaciendum. 

After  a  case  had  been  argued  and  was  under  advisement,  a  motion  to  permit 
the  complainant  to  file  a  further  bill  by  way  of  supplement  and  amend- 
ment, which  would  have  made  an  essential  change  in  the  character  and 
objects  of  the  cause,  was  properly  overruled  in  the  Circuit  Court.' 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

*The  facts  in  the  case  are  fully  set  forth  in  the  opinion  [*408 
of  the  court. 

It  was  argued  by  Mr.  Johnsony  for  the  appellanti  and  Mr. 
Bobinson^  for  the  appellee. 

Mr.  Johnson  said,  that  prior  to  1819,  the  right  to  issue  an 
execution  was  governed  by  the  law  of  1748 ;  but  in  1819  the 

^  CoHCLusxYX.    Magniac  v.  Thon^      *  S.  P.  Goodyear  v.  J9oiirfi»  8  Blatchf., 

MM,  16  How.,  300.  266;  Shielde  v.  Barrow,  17  How.,  ISO; 

*  Followed.    Rockhill  v.  Hanna,  Walden  v.  BodXey,  14  Pet.,  166. 
16  How.,  196. 
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Revised  Code  directed  that  a  capias  ad  satisfaciendum  created 
a  lien  upon  land  from  its  date.  Before  that,  the  law  was  the 
same  as  in  England.  The  decree  below  rests  upon  thd 
principle  that  the  lien  is  destroyed  by  a  ca.  sa.  But  it  is  not 
so  where  the  debtor  dies  in  custody  or  escapes.  The  reason  is, 
that  if  the  debtor  is  taken  from  prison  by  a  cause  over  which 
the  creditor  has  no  control,  then  the  creditor  does  not  suffer, 
but  may  resort  to  another  execution. 

If  then  he  is  discharged  by  an  act  of  Congress,  the  same 
reason  operates,  and  the  creditor  should  not  lose  his  lien.  The 
second  section  of  the  act  (2  Stat,  at  L.,  4  §  2,)  expressly  says 
that  the  judgment  shall  remain  and  be  in  full  force.  Note 
68  Wms.  Saund.,  where  the  cases  are  collected.  2  Leigh, 
(Ya.),  257 ;  4  Id.,  425.  These  cases  say  that  the  English  rule 
is  the  Virginia  rule. 

The  point  made  by  Mr.  Mobinsany  upon  which  the  decision 
turned,'  was  the  following. 

Under  the  judicial  act  of  1789,  §  14,  (1  Story  Laws  U.  S., 
69,)  as  expounded  in  Wayman  v.  Southard^  10  Wheat.,  24,  the 
courts  of  the  United  States  have  power  to  issue  writs  of  exe- 
cution on  their  judgments ;  and  under  the  process  acts  of  1789 
and  1792,  (1  Story  Laws  U.  S.,  67,  257,)  the  forms  of  exe- 
cutions and  the  forms  and  modes  of  proceeding  in  suits  at 
common  law,  including  (according  to  the  decisions  in  Wayman 
T.  Southard^  10  Wheat.,  32,  and  Dwncan  v.  Darst  et,  al.^  1 
How.,  806,)  the  conduct  of  the  oflBcer  in  the  execution  of  the 
process,  whether  mesne  or  final,  and  all  the  regulations  and 
steps  incident  to  it  from  its  commencement  to  its  termination* 
are  to  conform  to  the  law  of  the  State  as  it  existed  in 
September,  1789,  so  far  as  that  law  can  be  made  to  apply. 

The  Virginia  act  of  1748,  concerning  executions,  (6  Hen. 
Stat.,  526,)  which  as  to  this  matter  was  the  law  of  the  State  in 
1789,  recognizing  that  persons  recovering  judgments,  may,  at 
their  election,  prosecute  writs  of  fieri  facias^  elegit^  and  capiat 
ad  satisfaciendum  for  taking  the  goods,  lands  or  body,  and  pre- 
scribing the  form  of  a  writ  of  elegit  as  well  as  of  other  writs, 
it  is  not  controverted  that  Seekamp's  administrator  might  in 
*4091  ^^^  ^^^  *instance  have  sued  out  an  elegit^  and  according 
-■  to  the  terms  and  effect  of  that  writ,  have  extended  a 
moiety  of  all  the  lands  of  which  McCoull  was  seized  at  the 
date  of  the  judgment,  or  at  any  time  after.  But  having  made 
his  election  to  take  out  a  ea.  sa.  in  the  first  instance,  ^as  he 
had  a  right  to  do  both  under  the  Virginia  act  and  the  proviso 
to  the  process  acts,)  and  having  pursued  the  ca.  ta.,  we  insist 
— ^That  the  plaintiff  has  no  longer  the  capacity  to  sue  out  an 
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elegit^  and  no  longer  a  lien  from  the  date  of  his  judgment  on  a 
moiety  of  the  real  estate  of  McCoull,  or  any  part  thereof.  8 
Bac.  Abr.,  898,  894,  of  Lond.  ed.  of  1832 ;  2  Wras.  Saund.,  68*; 
Shaw  V.  Cntteris^  Cro.  Eliz.,  850 ;  Williams  v.  Cutteris^  Cro. 
Jac,  186 ;  Id.,  143 ;  Foster  v.  Jackson^  Hob.,  59,  (which  three 
cases  were  decided  after  Blumfield's  case^  5  Co.,  174) ;  Lord 
Ellesmere*s  Observations  on  Coke,  p.  18;  Stat,  of  21  Jac; 
Burnahty*s  case^  1  Str.,  668;  Ex  parte  Warder^  8  Bro.  Ch., 
191 ;  Ez  Parte  Cater,  3  Id.,  216 ;  Ex  Parte  Knowell,  18  Ves., 
198 ;  5  Hen.  Stat.  p.  581.  §§  8,  4,  5,  6,  7,  8, 9 ;  Id.  p.  589,  §§  27, 
28 ;  Willson  v.  Jackson,  5  Leigh,  (Va.),  102 ;  8  Hen  Stat.  p. 
829,  §§  8,  9 ;  BvMock  v.  Irvine's  Adm'rs,  4  Munf.  (Va.),  450 ; 
Shirley  v.  Long,  6  Rand  (Va.),  785 ;  1  Rev.  Code  of  1819, 
p.  528,  §  10 ;  Jackson  v.  Eeiskell,  1  Leigh,  (Va.),  257,  260,  261, 
275,  276 ;  Foreman  v.  Loyd,  2  Id.,  284,  296,  298 ;  Beverly  v. 
Brooke,  2  Id.,  445 ;  2  Tuck  Com.,  845,  858,  873 ;  Rogers,  &c.  v. 
Marshall,  4  Leigh,  (Va.),  425,  481,  482,  485;  Leake  v. 
Ferguson,  2  Gratt,  (Va.),  482 ;  1  Lomax's  Dig.,  802 ;  Beers  v. 
Houghton,  9  Pet.,  862 ;  Duncan  v.  Darst,  &c.  1  How.,  809 ;  1 
Story's  Laws  U.  S.,  716 ;  Bank  qf  U.  S.  v.  Weisiger,  10  Pet., 
858;  United  States  v.  Stansbury,  &c.,  1  Id.,  578;  Tayloe  v. 
Thompson,  5  Id.,  867,  868,  869 ;  United  States  v.  Morrison,  4 
Id.,  124.  Hayling  v.  Mvllhall,  2  W.  Bl.,  1285 ;  Eng.  Insolvent 
Act  of  7  Geo.  4,  ch.,  57,  §  61,  Evan's  Stat.  p.  198,  11. ;  Collins 
V.  Benton,  2  Man.  &  G.,  861 ;  40  Eng.  Com.  Law.,  668 ;  Free- 
man  v.  Rustor^  4  Dall.,  214 ;  Jackson  v.  Benedick,  18  Johns, 
(N.  Y.),  688. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States -from  the  Eastern  District  of  Virginia,  dismiss- 
ing the  bill  of  the  appellant  who  was  plaintiff  in  that  court. 

On  the  8d  of  December,  1814,  Seekamp's  administrators 
recovered  a  judginent  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia,  against  Neill  McCouIl,  for 
95,688  damages  and  costs.  In  February,  1817,  this  judgment 
was  affirmed  with  costs,  and  damages  at  the  rate  of  six  per 
centum,  for  which  the  Circuit  Court  gave  judgment  accord- 
ingly, in  May,  1817,  when  the  mandate  was  produced. 

*0n  the  judgment  a  ca.  sa.  issued  the  29th  of  July,  [*410 
1817,  which  was  returned  executed  upon  McCoull,  and 
a  bond  taken,  with  condition  that  he  should  remain  within 
the  bounds  of  the  Superior  Court  of  Henrico  county.  This 
admission  to  the  jail  limits  seems  to  have  been  under  the  act 
of  Congress  of  January  6, 1800,  (2  Stat,  at  L.,  4),  expounded 
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In  United  Staffs  v.  Knight,  14  Pet.,  316.  See  18  Hen.  Stat^ 
p.  878,  §  87,  and  1  Rev.  Code  of  1819,  p.  685,  §  30 

In  what  way  McCoull  got  back  into  the  custody  of  the 
marshal  does  not  clearly  appear ;  and  perhaps  it  is  not  mate- 
rial. He  seems  while  imprisoned  to  have  petitioned  to  have 
administered  to  him  the  oath  prescribed  by  the  act  of  Con- 
gress, for  the  relief  of  persons  imprisoned  for  debt.  The  oath 
was  administered  on  the  18th  of  July,  1821,  and  McCoull 
then  discharged  from  his  imprisonment  on  this  judgment. 

Although  this  proceeding  was  under  the  act  of  Congress, 
which  has  no  provision  requiring  a  conveyance  from  the 
debtor,  a  deed  seems  to  have  been  executed  by  McCoull, 
under  the  idea  that  the  state  law  in  1  Rev.  Code  of  1819, 
p.  687,  was  in  some  way  to  be  applied  to  the  case.  The  deed 
is  to  John  Pegram,  then  marshal  of  the  Eastern  District  of 
Virginia,  and  conveys  to  him  and  his  successors  in  office,  to 
be  disposed  of  according  to  law,  such  interest  as  McCoull,  on 
the  day  of  his  discharge,  had  in  any  lands  or  other  property ; 
stating,  however,  on  the  face  of  the  deed,  that  all  the  property 
had  theretofore  been  conveyed  by  deeds  of  record. 

It  appears  that  on  the  20th  of  September,  1812,  a  tract  of 
land  in  Henrico,  known  by  the  name  of  Marion  Hill,  was  con- 
veyed by  Walter  Shelton,  as  commissioner,  to  McCoull,  and 
by  McCoull  to  John  Parkhill  as  trustee,  to  secure  the  pur- 
chase-money. McCoull  paid  to  Shelton  the  money  secured 
by  this  deed  of  trust,  but  failed  to  get  a  deed  of  release  from 
Parkhill. 

Between  June,  1814,  and  December,  1817,  McCoull  sold, 
and  by  deeds  of  bargain  and  sale  conveyed,  to  individuals, 
certain  lots  which  were  part  of  the  Marion  Hill  tract. 

McCoull  died  intestate,  leaving  a  widow,  Julia,  and  five 
children,  to  wit:  Ann,  Charles  L.,  Mary  P.,  Julia  L.,  and 
John  J.,  the  three  last  of  whom  were  infants  when  this  suit 
was  brought. 

On  the  19th  of  February,  1829,  by  an  agreement  under 
seal,  the  widow  and  two  eldest  children  of  McCoull,  in  con- 
sideration of  $1,000,  transferred  and  surrendered  to  William 
Selden,  a  certain  part  of  the  Marion  Hill  tract ;  it  being 
agreed  that  if  they  should  within  six  years  make  to  Selden  a 
good  title,  he  should  in  addition  pay  to  them,  or  their  order, 

*4in  ^^^  ^^^  ®*°^  *^'®  ^  which  *suoh  good  title  should  he 
-'  made,  and  if  within  six  years  they  should  not  make 
him  a  good  title,  then  they  were  to  surrender  all  right  of 
property  as  well  as  possession. 

On  the  14th  of  September,  1829,  a  deed  of  release  was 
made  from  Parkhill  and  Shelton,  (the  parties  to  the  deed  of 
486 


D£C£Mfi£R  TERM,   1851.  41i 

Snead  o.  McCoulI  et  al. 

trust  of  the  20th  of  September,  1812),  to  Selden,  which,  after 
reciting  Selden*s  purchase  of  part  of  the  Marion  Hill  tract, 
(supposed  to  be  of  100  acres),  and  the  desire  of  the  widow 
and  heirs  that  a  deed  of  release  should  be  executed  to  Selden 
for  that  part,  contains  a  full  release  of  the  legal  title  from 
Parkhill  to  Selden. 

About  14  years  after,  McCouU  was  discharged  as  an  insol- 
vent, to  wit:  In  May,  1835,  Seekamp's  administrators  filed 
their  original  bill,  claiming  that  by  their  judgment  they 
acquired  a  lien  upon  the  lands  of  McCoull ;  alleging  that  of 
the  land  purchased  from  Shelton  a  considerable  portion 
remained  in  McCouU's  possession  unsold  at  the  date  of  the 
deed  to  Pegram,  "  which  by  the  provisions  of  the  said  deed 
was  subjected  to  the  payment  of  the  said  judgment ; "  charg- 
ing that  Selden  purchased  with  knowledge  of  the  said  judg- 
ment and  of  the  deed  to  Pegram,  given  to  secure  it ;  that 
Selden  knowing  from  the  situation  oi  the  affairs  of  McGouU, 
and  the  lien  of  the  plaintiff,  that  no  good  title  could  be  made 
him  by  the  widow  and  heirs  of  McCoull,  did  in  fact  pay  them 
a  very  trivial  consideration  for  the  said  100  acres,  compared 
with  the  full  value  thereof;  and  claiming  that  they  have  a 
valid  subsisting  lien  upon  the  said  100  acres,  and  that  the 
same  should  be  applied  in  satisfaction  of  their  judgment. 

The  bill  also  mentions  certain  lands  sold  and  conveyed  by 
Bartlett  Still  to  McCoull,  states  that  these  lands  remained  in 
McCouU's  possession  till  his  death,  and  claims  that  they  are 
liable  under  the  deed  to  Pegram  to  satisfy  said  judgment. 

The  plaintiffs  further  claim  that  they  have  a  right  to  subject 
all  the  other  lands  and  property  conveyed  in  said  deed  exe- 
cuted for  their  benefit,  to  the  satisfaction  of  said  judgment  in 
whatever  hands  they  may  be  found,  as  said  deed  operated  to 
bind  the  property  thereby  conveyed,  from  the  date  of  its 
admission  to  record. 

The  bill  makes  defendants,  the  widow,  heirs  and  adminis- 
trators of  McCoull,  William  Selden,  and  Edmund  Christian, 
the  successors  (as  marshal)  of  John  Pegram,  and  besides 
asking  certain  discoveries,  prays  the  court  to  decree  a  sale  of 
the  said  100  acres  of  land  conveyed  Selden,  and  the  two  par- 
cels conveyed  by  Still  to  McCoull,  and  whatever  land  or  other 
property,  subject  to  the  debt  of  Seekamp's  administrators, 
may  have  descended  or  come  to  the  hands  of  the  widow  and 
heirs  of  McCoull,  and  that  so  much  of  the  proceeds  of  said 
sale  as  may  be  necessary  *to  pay  off  and  discharge  said 
judgment  with  interest  and  costs,  may  be  applied  in  [^412 
satisfaction  thereof. 

Selden  alone  filed  answer.     In  this  answer  he  insists  that 
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by  the  deed  of  September  14,  1829,  from  Parkhill  and  others, 
the  legal  title  is  vested  in  him,  and  states,  that  being  aware 
of  many  outstanding  incumbrances  upon  the  equitable  right, 
he  has  endeavored  to  take  in  those  incumbrances  which  gave 
preferable  liens. 

The  answer  of  Selden  sets  forth  amongst  other  incum- 
brances prior  in  time  to  the  deed  to  Pegfram,  one  created  by  a 
judgment  of  Taylor  and  Hay  rendered  in  their  favor  in  April, 
1821,  in  a  state  court  of  Virginia,  against  McCoull,  and  a  ea. 
9a.  levied  on  his  body  the  28th  of  April,  1821,  under  which  he 
was  discharged  the  21st  of  July,  1821,  by  taking  the  oath  of 
an  insolvent  debtor;  and  states  that  Selden,  being  advised 
that  this  execution  of  ea.  sa.  being  levied  after  the  1st  of  Janu- 
ary, 1820,  when  the  act  in  the  1st  vol.  of  Rev.  Code  of  1819, 
p.  528,  §  10,  commenced,  bound  the  real  estate  of  McConll 
from  the  time  when  it  was  levied,  obtained  an  assignment  of 
this  judgment  from  the  representatives  of  William  Dandridge, 
for  whose  benefit  the  judgment  was  obtained.  This  lien  being 
prior  to  the  date  of  the  deed  to  Pegram,  under  which  the 
plaintifiPs  claim,  he  insists  has  preference  over  their  claim. 

He  insists  that  the  lien  of  the  plaintiff's  judgment  was  ex- 
tinguished by  the  levy  of  his  execution  on  the  body  of  McCoull, 
and  that  the  plaintiff  can  have  no  other  lien  on  the  property 
of  McCoull,  except  the  deed  made  to  Pegram.  That  amongst 
the  deeds  made  by  McCoull  prior  to  that  last  mentioned,  was 
one  bearing  date  on  the  26th  day  of  May,  1814,  and  another 
on  the  2d  of  January,  1821,  for  the  benefit,  amongst  others, 
of  the  wife  of  McCoull,  in  consideration  of  the  relinquishment 
of  her  dower  in  the  property  of  her  husband,  sold  and  aliened 
by  him ;  which  deeds,  as  Selden  claims  also  under  the  widow 
and  heirs  of  McCoull,  he  insists  should  enure  to  his  protection 
against  the  claim  of  the  plaintiff.  After  this  answer  an  order 
was  made  June  6,  1836,  giving  leave  to  the  plaintiff  to  amend 
his  bill.  Nothing  was  done  under  this  leave  for  six  years, 
viz. :  until  June  9th,  1842,  when  a  bill  of  revivor  was  filed  in 
the  name  of  the  administrator  de  bonis  non^  of  Seekamp  against 
Charles  L.  McCoull,  administrator  of  Neill  McCoull.  By  an 
order  made  on  the  19th  December,  1848,  it  is  stated  that  the 
suit  was  abated  as  to  the  widow  of  McCoull,  and  that  the 
plaintiff  had  by  leave,  on  that  day  filed  an  amended  bill, 
making  defendants,  the  representatives  of  Dandridge,  for 
whose  benefit  the  judgment  in  favor  of  Taylor  and  Hay  had 
been  rendered  and  that  those  representatives  had  filed  their 
answer. 

«^^n-i       *This  answer  insists  that  the  lien  of  the  representar 
-■  tives  of  Dandridge  (claiming  through  Taylor  &  Hay)  is 
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E referable  to  that  of  the  plaintiff;  that  the  plaintiff,  by  taking 
is  ea.  «a,  released  the  lien  of  his  judgment,  and  can  claim 
only  by  force  of  the  surrender  made  by  McCoull  when  he  took 
the  insolvent  oath ;  the  ca.  aa.  of  Taylor  &  Hay  levied  the 
28th  of  April,  1821,  constituted  (by  force  of  the  statute  of 
Virginia)  a  lien  on  lands  from  the  time  of  levy,  which  gave 
their  claim  a  priority  over  that  of  the  plaintiff;  that  moreover, 
Taylor  &  Hay  (and  in  their  stead  the  representatives  of  Dan- 
dridge)  have  a  right  to  be  substituted  for  James  Carter  and 
John  McCoull,  (sureties  for  Neill  McCoull  to  Taylor  and  Hay) 
for  whose  benefit  there  was  executed  a  deed  of  the  10th  of 
January,  1821. 

The  cause  was  argued  at  the  May  Term  of  1846,  and  the 
court  took  time  to  consider;  at  the  June  rules  of  the  court  in 
1848,  a  notice  was  issued  by  Seekamps's  administrator,  that 
he  would  apply  for  leave  to  file  an  amended  and  supplemental 
bill,  which  application  being  opposed  on  the  part  of  Selden 
and  of  those  who  had  become  some  time  previously  purchasers 
from  him,  the  court  on  the  7th  of  June,  1849,  after  hearing  the 
petition  and  the  objections  made  thereto,  refused  leave  to  file 
the  proposed  bill  either  as  an  amended  or  supplemental  bill, 
and  decreed  that  the  bill  of  the  complainants  be  dismissed 
with  costs. 

The  important  question  upon  this  record  and  that  upon  the 
determination  of  which  the  decree  of  the  Circuit  Court  should 
be  affirmed  or  reversed,  is  a  question  of  priority  between  these 
parties,  growing  out  of  their  respective  acts  and  the  legal 
consequences  flowing  from  those  acts,  with  reference  to  the 
subject  claimed  by  them  both,  as  having  been  once  the  prop- 
erty of  Neill  McCoull,  from  whom  the  rights  of  both  parties 
are  deduced.  For  the  appellant,  it  is  insisted,  that  by  opera- 
tion of  his  judgment  in  May,  1817,  the  levy  of  his  capias  ad 
satisfaciendum  on  that  judgment  in  July  of  the  same  year,  and 
the  discharge  from  custody  of  McCoull  under  the  insolvent 
law  of  the  United  States,  and  his  deed  at  the  time  of  that  dis- 
charge to  Pegram  the  marshal,  there  was  created  a  lien  in 
behalf  of  the  appellant  on  all  the  property  held  by  McCoull, 
including  the  land  purchased  by  the  defendant  Selden,  cre- 
ating a  priority  in  favor  of  the  appellant  which  neither  the  acts 
nor  the  rights  of  Selden,  nor  of  others  deriving  title  from 
M'CouU  subsequently  to  the  judgment,  execution,  and  deed 
above  mentioned,  could  divest.  On  behalf  of  Selden  and 
those  whom  he  is  instructed  to  protect,  it  is  contended,  that, 
whatever  might  have  been  the  capacity  of  the  appellant's 
judgment  to  bind  the  lands  of  M'Coull  from  the  date  of  the 
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judgment,  by  a  proceeding  under  it  such  as  would  have  been 
•414.1  *pr^P®r  *^  maintain  and  enforce  that  lien,  yet  by  the 
-»  election  of  the  appellant  to  take  the  body  of  McCouU 
and  to  retain  him  in  custody  from  1817  to  18th  of  July,  1821, 
the  lien  of  the  judgment  was  released,  and  quoad  all  property 
of  the  debtor  at  the  date  of  the  judgment  could  be  revived  by 
one  of  two  events  only,  viz.,  the  escape  of  the  debtor  from 
prison,  or  his  death  whilst  in  custody,  the  occurrence  of  neither 
of  which  events  is  pretended.  That  the  act  of  Congress  under 
which  M'CouU  was  discharged  as  an  insolvent  debtor,  created  or 
preserved  no  specific  lien,  and  the  deed  to  Pegram  could  have 
no  such  effect,  and  conveyed,  if  any  thing,  only  such  interest 
M  McCoull  possessed  at  the  date  of  that  deed,  the  deed  itself 
declaring  by  its  terms,  that  all  the  property  of  McCoull  had 
been  theretofore  conveyed  by  prior  conveyances  of  record. 
That  by  the  acquisition  of  the  legal  title  to  the  land  in  dispute 
from  Parkhill,  to  whom  the  legal  title  had  been  conveyed  by 
MoCoull,  three  years  anterior  to  the  judgment  against  him  by 
the  appellant  and  the  purchase  by  Selden,  of  the  widow  and 
heirs  of  McCoull,  and  the  assignment  to  him  of  the  lien  created 
by  the  judgment  in  favor  of  Taylor  &  Hay,  against  McCoull, 
and  the  discharge  of  the  latter  under  a  capias  ad  BotiBfaeir 
endum  sued  on  that  judgment  and  executed  on  the  28th  of 
April,  1821,  previously  to  the  deed  to  Pegram,  Selden  had 
obtained  a  complete  title  to  the  land  in  question,  which  could 
not  be  oven-eached  or  affected  by  the  judgment  of  the  appel^ 
lant.  The  truth  or  the  incorrectness  of  the  positions  assumed 
by  these  parties  respectively,  must  be  settled  by  a  proper  con- 
struction of  the  laws  of  the  state  within  which  the  land  in 
dispute  is  situated,  and  within  which  all  the  proceedings 
referred  to  have  occurred. 

By  the  decisions  of  the  highest  tribunal  in  Virginia,  the  law 
of  that  state,  prior  to  the  statute  of  1819,  with  respect  to  the 
lien  of  judgments,  has  been  expounded  in  very  close  conformity 
with  the  common  and  statute  law  of  England,  from  which  it 
appears  to  have  been  adopted.  Thus  we  find  it  laid  down  by 
compilers  and  by  commentators  upon  the  law  of  England,  that 
the  lien  of  judgments  upon  lands  in  that  country  was  created 
by  the  Statute  de  mercatoribus^  also  styled  the  Statute  of  Acton 
Burnell,  11th  of  Ed.  1st,  and  by  the  Statute  of  Westminster  2d, 
18th  Edward,  1st  Cap.,  18,  by  the  latter  of  which  statutes  the 
writ  of  elegit  was  given  by  enacting,  that  "  he  who  recovereth 
in  debt  or  damages,  may  have  either  a  fieri  facias  of  the  chat- 
tels of  the  debtor,  or  a  writ  on  which  the  sheriff  shall  deliver 
to  him  all  the  chattels  of  the  debtor,  saving  only  his  oxen  and 
beasts  of  the  plough,  and  half  of  his  land,  until  the  debt  be 
440 


DfiCfiMBEft  T&ftM,    1851.  4ii 


Snead  o.  MeOoiiU  et  al. 


leyied  upon  a  reasonable  price  or  extent."  Vid.  Bacon's 
Abridg.  tit.  Execution  A,  referring  to  the  statutes  above 
mentioned,  and  citing  Hobart,  60,  and  2  Roll.  Abr.,  475. 

•It  is  said  by  R-^con,  on  the  authority  of  Dalton's  ruA^t 
SheriflF,  144,  that  the  statute  of  26th  Ed.  8,  Cap.,  17,  •■  ^ 
subjected  the  pei*son  of  the  debtor  and  gave  the  capias  ad 
satUfaeiendum  against  him  in  debt,  detinue,  &c.,  in  the  case  of 
a  common  person,  though  by  this  same  compiler,  it  is  said,  that 
doubts  have  been  suggested  down  to  a  period  as  late  as  the 
time  of  Lord  Mansfield,  as  to  the  mode  by  which  a  proceeding 
existing  at  common  law  confessedly  in  behalf  of  the  king 
alone,  and  affecting  so  gravely  the  personal  liberty  of  the 
subject,  had  been  placed  at  the  discretion  of  private  persons. 
Leaving  these  questions  concerning  the  remote  origin  of  the 
different  modes  of  final  process,  as  belonging  peculiarly  to  the 
province  of  the  antiquary,  we  proceed  so  far  as  is  necessary 
for  the  decision  of  the  case  before  us,  to  ascertain  the  effect  of 
them  as  settled  by  judicial  interpretation  in  England,  and  in 
the  jurisprudence  of  Virginia,  upon  which  by  custom  and  by 
statutes  they  may  have  been  ingrafted.  The  force  and  opera* 
tion  of  these  different  modes  of  final  process  in  England  in 
reference  both  to  the  parties  resorting  to  them  and  to  those  on 
whom  they  are  brought  to  bear,  will  be  seen  under  the  several 
divisions  of  the  title  Execution  in  the  8d  vol.  of  Bacon. 
They  have  also  been  traced  with  his  characteristic  perspicuity 
and  method  by  Mr.  Justice  Blackstone,  from  p.  418  to  p.  421 
of  the  third  vol.  of  his  Commentaries,  chap.  26.  In  8d  Bacon 
Abr.,  Execution  D.,  p.  892,  the  law  is  thus  stated,  ^  When  the 
plaintiff  has  judgment  he  has  it  in  his  election  to  sue  out  what 
execution  he  pleases ;  but  he  cannot  regularly  take  out  two 
different  executions  on  the  same  judgment  nor  a  second  of  the 
same  nature  unless  upon  failure  of  satisfaction  of  the  first. 
Therefore,  if  the  plaintiff  upon  a  judgment  or  recognizance  at 
common  law  sues  out  an  elegit^  he  can  have  no  capias  ad  satis- 
faciendum afterwards  to  take  the  body,  because  he  hath 
determined  his  choice  by  that  writ  to  the  goods  and  chattels 
and  a  moiety  of  the  land,  which  being  entered  upon  the 
record,  he  is  thereby  estopped,  and  though  he  takes  but  an 
acre  of  land  in  execution,  yet  it  is  held  a  satisfaction  of  the 
debt,  be  it  never  so  great,  because  in  time  it  may  come  out." 
The  exceptions  to  this  restriction  on  the  plaintiff's  right  to 
another  execution,  are  the  return  of  nihil  on  the  first,  and  the 
return  by  the  sheriff  that  he  hath  levied  only  on  the  goods  of 
the  defendant;  because  the  plaintiff  being  entitled  to  levy  on 
the  land  also,  should  not  be  precluded  from  the  benefit  oon* 
ferred  by  the  statute.     But  if  the  land  be  delivered,  though 
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of  never  so  little  value,  that  will  be  a  bar,  for  the  sherifF  hath 
delivered  the  moiety  of  the  land  according  to  the  statute. 
For  this  are  cited,  Bro.  Elegit ;  15  Roll  Abr.,  896 ;  Hob.,  57 ; 
5  Leon,  87 ;  2  Bulstr.,  97,  and  other  authorities.  In  confor- 
mity with  the  law  as  just  stated,  is  the  doctrine  of  Mr.  Justice 
*4.1R1  BI^^^s^^^9  ^^o  ^concludes  his  remarks  upon  this  sub- 
J  ject  in  the  following  words,  vol.  8d,  p.  419:  "This 
execution  or  seizing  of  lands  by  elegit  is  of  so  high  a  nature, 
that  after  it  the  body  of  the  defendant  cannot  be  taken,  but  if 
execution  can  only  be  had  of  the  goods  because  there  are  no 
lands,  and  such  goods  are  not  sufficient  to  pay  the  debt,  a 
eapias  ad  satisfaciendum  may  then  be  had  after  the  elegit^  for 
such  elegit  is  in  this  case  no  more  than  a  fieri  facias^  so  that 
body  and  goods  may  be  taken  in  execution,  or  lands  and 
goods;  but  not  body  and  land  too,  upon  any  judgment 
between  subject  and  subject  in  the  course  of  the  common 
law."  The  origin  and  effect  of  the  elegit  have  been  thus 
dilated  upon,  as  proper  to  define  the  foundation  and  effect  of 
the  lien  of  a  judgment  upon  lands,  to  show  that  it  mounts  no 
higher  than  the  elegit  itself,  or  the  capacity  of  the  judgment 
creditor  to  resort  to  that  process,  and  that  where  such  capacity 
was  wholly  taken  away  or  suspended,  the  lien  was  affected  iu 
the  same  degree.  With  regard  to  the  effect  of  the  capias  ad 
satisfaciendum  upon  the  rights  of  the  parties  to  a  judgment, 
we  are  told  by  Blackstone,  vol.  8d,  p.  415,  that  "  The  writ  of 
capias  ad  satisfaciendum  is  an  execution  of  the  highest  nature, 
in  as  much  as  it  deprives  a  man  of  his  liberty  till  he  makes 
the  satisfaction  awarded,  and  therefore,  when  a  man  is  once 
taken  in  execution  upon  this  writ,  no  other  process  can  be 
sued  out  against  his  lands  or  his  goods." 

So  in  8d  Bac.  Abr.  tit.  Execution  D.,  p.  895,  it  is  said :  "  It 
was  formerly  held,  that  if  a  peraon  taken  on  a  capias  ad  satis^ 
faciendum  died  in  execution,  the  plaintiff  had  no  further  rem- 
edy, because  he  had  determined  the  choice  by  this  kind  of 
execution,  which,  affecting  a  man's  liberty,  is  esteemed  the 
highest  and  most  rigid  in  the  law,  and  for  this  are  cited  Foster 
V.  Jackson^  Hob.,  52 ;  Williams  v.  Oritteris^  Cro.  Jac,  186 ;  and 
Rol.  Abr.,  908 ;  and  it  has  been  ruled  that  if  the  plaintiff 
consent  to  the  defendant  being  discharged  out  of  execution 
upon  an  agreement,  he  cannot  afterwards  retake  him,  although 
the  security  given  by  the  defendant  on  his  discharge,  should 
afterwards  be  set  aside;  vid.  4  Burr.,  2482;  1  T.  R.,  557 
2  East,  248.  And  as  late  as  1806  the  following  language  is 
held  by  the  Lord  Chancellor  in  the  case  ex  parte  jStotmM^ 
18  Ves.,  198.  "  Considering  the  bankruptcy  out  of  the  case, 
it  is  clear  that  by  the  taking  the  body  in  execution  the  debt 
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is  satisfied  to  all  intents  and  purposes.  If  the  debtor  being  in 
execution  becomes  a  bankrupt,  the  creditor,  in  reason  and  jus- 
tice, must  have  a  right  to  elect;  not  having  contemplated 
that  event,  which  deprives  him  of  the  fruit  of  his  execution. 
But  when  the  commission  has  previously  issued,  and  the  cred- 
itor  therefore  takes  his  execution,  apprised  of  the  disposition 
to  be  made  of  the  efiFects,  and  that  there  may  be  a  *cer-  rmA-ti 
tificate  and  has  his  choice,  that  step  upon  the  same  *- 
reason  must  be  an  election,  and  the  debt  is  satisfied,  whether 
by  payment  or  by  having  the  body  in  execution  is  not  mate- 
rial." The  only  known  exceptions  to  the  effect  of  the  capias 
ad  satisfaciendum  executed  are,  1st,  the  provision  of  the  stat- 
ute of  21st  Jac,  1st.  Cap.,  24,  that  if  the  defendant  shall 
die  while  charged  in  execution,  the  plaintiff  may,  after 
his  death,  sue  out  a  new  execution  against  his  land,  goods,  or 
chattels ;  and  the  instances  of  an  escape  or  rescue  of  the  party 
taken  in  execution ;  in  which  two  last  instances  it  has  been 
ruled,  that  although  the  sheriff  is  thereby  liable  because  he 
ought  to  have  taken  the  posse  comitatits^  yet  the  plaintiff  may 
take  out  any  new  execution,  and  shall  not  be  compelled  to 
take  his  remedy  against  the  sheriff,  who  may  be  dead  or 
insolvent. 

From  this  view  of  the  law,  as  ruled  by  the  English  courts, 
the  following  points  may  be  considered  as  conclusively  ruled 
in  that  country :  1st.  That  the  lien  of  the  judgment  results 
entirely  from  the  plaintiff  to  elect  to  charge  the  goods  and 
the  moiety  of  the  lands  of  the  debtor.  2d.  That  the  election 
so  to  charge  them  by  an  elegit  executed,  discharges  from 
liability  the  body  of  the  defendant  and  the  remaining  moiety 
of  the  lands.  8d.  That  the  capias  ad  satisfaciendum  executed, 
is  pro  tanto  a  satisfaction  of  the  judgment  which  releases 
proprio  vigore  any  previous  lien  upon  the  lands,  and  inhibits 
all  recourse  against  the  goods  and  chattels  or  lands  of  the 
debtor,  with  the  exceptions  of  the  instances  of  death,  whilst 
charged  in  execution,  or  of  an  escax)e  from  prison,  or  a  rescue. 

Recurring  now  to  the  laws  of  Virginia,  upon  these  same 
subjects,  we  find  as  early  as  the  year  1748  (22  George  II.) 
the  statute  of  the  colonial  legislature  beginning  with  the  fol- 
lowing preamble :  "  Whereas  by  the  common  law  of  England 
and  divers  acts  of  Parliament,  which  are  binding  upon  the 
subjects  of  this  colony,  all  persons  recovering  any  debt,  dam- 
ages or  costs,  by  the  judgment  of  any  court  of  record,  may, 
at  their  election,  prosecute  writs  of  fieri  facias^  elegit^  and 
capias  ad  satisfaciendum  within  the  year,  for  the  taking  of  the 
ffoods,  lands,  or  body  of  persons  against  whom  such  judgment 
IS  obtained,  to  the  end  the  said  several  writs  issuing  out  of 
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anj  of  the  courts  of  record  within  this  dominion,  and  the 
manner  of  executing  and  returning  the  same  may  be  uniform, 
and  the  mischiefs  arising  from  incorrect  forms  and  insufficient 
returns  of  such  writs  prevented,  Be  it  enacted,  &c."  The  first 
thing  which  strikes  the  attention  in  reading  this  preamble  is 
not  only  its  explicit  recognition  of  the  common  law  and  stat- 
utes of   the  mother   country,  with  respect   to   the  binding 
force  and  operation  of  judgments,  but  also  of  the  modes,  and 
the  effect  of  those  modes,  as  they  were  known  in  the  mother 
•4181  *co^"*ry,   to   be   carried  into  operation.     Thus  it  is 
-I  declared  that  there  shall  be  a  fieri  faeiaa  for  taking  the 
goods — an  elegit  for  taking  the  lands,  and  a  capias  ad  gatisfor 
ciendum  for  taking  the  body  of  any  person  against  whom  such 
judgment  is  obtained.     Not  only  are  these  forms  of  proceed*- 
ings  adopted  with  the  import  which  their  mere  t«rms  might 
convey,  but  they  are  adopted  with  direct  reference  to  the  com- 
mon law  and  statutes  oi  England  (and  of  course  to  the  judi- 
cial interpretations  of  the  law),  as  decisive  of  their  operation 
and  effect.     The  statute  then  proceeds  to  prescribe  the  forms 
rf  these  several  writs,  and  the  returns  to  be  made  upon  them, 
following,  it  is  believed,  literally,  the  forms  in  the  courts  of 
law  in  England,  with  such  exceptions  only  as  the  difference 
iii  situation  and  the  style  of  the  courts  rendered  indispensa- 
ble;   and  in  the  3d  and  4th  sections  enacts  the  provisions 
contained  in  the  stat.  of  the  21st  of  James  I.,  Cap.   24th, 
authorizing  the  renewal  of  execution  against  the  lands  and 
goods  of  a  debtor  dying  in  execution ;  and  protecting  the  title 
of  purchasers  from  the  prisoner  to  lands  bond  fide  sold  by  him 
for  the  payment  of  any  of  his  creditors,  at  whose  suit  he  shall 
have  been  in  execution,  and  the  money  paid  or  secured,  to  be 
paid  to  such  creditors  with  their  privity  in  discharge  of  his 
debts,  or  some  portion  thereof.      The  construction  of   this 
statute,  which,  up  to  the  revisal  of  the  laws  of  Virginia  made 
in  1819,  and  going  into  effect  in  1820,  controlled  the  question 
of  judgment  lien,  and  the  rights  of  purchasers  from  a  debtor 
in  execution  is  understood  to  be  definitively  settled,  and  to 
have  established  the  rules  in  the  state  in  conformity  with  the 
doctrine  of  the  English  courts,  that  the  lien  of  a  judgment 
depends  entirely  on  the  right  or  capacity  of  the  plaintiff  to 
sue  out  an  elegit^  and  that  by  electing  a  capias  ad  sati^acir 
endum^  the  lien  of  the  judgment  is  so  far  destroyed  as  to  be 
inoperative,  except  in  the  instances  of  death  in  execution, 
and  of  an  escape.     Indeed,  the  provision  in  the  statute  of  21st 
James  I.,  and  in  the  Virginia  act  of  1748,  which  protect  bond 
fide  sales  by  debtors  in  execution,  are  wholly  inconsistent  with 
the  idea  of  a  continuation  of  a  judgment  lien  during  the 
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operation  of  a  capias  ad  satisfaciendum  executed,  for  the  lien 
of  a  judgment  is  a  legal  lien  commencing  and  coeval  with 
the  judgment  itself,  and  unless  released  by  charging  the  debtor 
in  execution,  would  by  its  own  force  and  effect  go  back  to  the 
date  of  the  judgment,  and  override  all  mesne  alienations  or 
rights  of  every  description.  But  this  part  of  the  Virginia 
statute  of  1748  has  been  clearly  expounded  by  the  Supreme 
Court  of  Virginia,  in  the  case  of  BiUlock  v.  Irvine*s  adminis- 
trators^ reported  in  4  Munf.  (Va.)»  450,  which  was  a  suit 
brought  to  vacate  a  sale  made  by  a  debtor  in  execution  to  one 
of  his  creditors,  and  which  sale  the  Chancellor  had  decreed 
to  be  void  as  to  creditors  *under  the  laws  of  the  r^A-tg 
state  concerning  executions.  The  Supreme  Court,  in  *• 
reversing  the  decree  of  the  Chancellor,  uses  this  language : 
'*  That  instead  of  the  decree  rendered  by  the  Chancellor  in 
this  case,  he  ought  to  have  directed  an  issue,  to  try  what  was 
the  amount  of  the  consideration  which  passed  from  the  said 
Hannah  Bullock  to  James  Bailey  (the  debtor  in  execution) 
for  the  land  in  question,  and  whether  there  was  any  secret 
agreement  or  understanding  between  the  said  parties,  that 
the  said  laud  was  to  be  holden  by  the  former  for  the  use  and 
benefit  of  the  latter.  The  court  is  further  of  opinion,  that  if 
It  shall  turn  out  upon  the  issue  aforesaid,  that  a  reasonable 
consideration  did  pass  as  aforesaid,  and  that  there  was  no  such 
secret  agreement  or  understanding,  that  then  and  in  that  case 
the  bill  of  the  appellees  should  be  dismissed,  the  transaction 
in  that  view  being  only  the  preference  of  one  bond  fide  creditor 
over  another."  Thus  it  is  seen  that  the  bond  fides  of  the 
transaction,  and  not  the  quality  or  extent  of  the  legal  lien, 
determined  the  validity  of  the  transaction,  for  the  existence 
of  such  a  lien  would  have  deprived  the  debtor  of  all  power  of 
alienation. 

In  the  revisal  of  the  laws  of  Virginia,  made  in  the  year 
1819  (going  into  operation  in  the  year  1820),  a  provision  was 
introduced  by  the  tenth  section  of  the  law  concerning  execu- 
tions, declaring  that  every  sale,  conveyance,  and  transfer  of 
any  lands  or  tenements  made  by  any  person  charged  in  execu* 
tion  for  any  debt  or  damages,  shall  be  absolutely  null  and 
void,  as  to  the  creditor  at  whose  suit  he  is  so  charged  in  exe- 
cution, unless  such  sale,  transfer,  and  conveyance  be  absolute 
and  bona  fide^  and  be  made  for  the  payment  of  the  debt  and 
damages  due  to  such  creditor  or  creditors ;  and  that  all  execu- 
tions of  capias  ad  sati^aciendum^  levied  after  the  commence- 
ment of  this  act,  shall  bind  the  real  estate  of  the  defendant 
from  the  time  when  they  shall  be  levied.  It  has  been  insisted, 
that  this  ejcecution-lien,  given  by  the  10th  section  of  the  act 
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of  February,  1819,  so  attaches  upon  the  lands  and  tenements 
of  the  debtor,  as  to  cut  out  all  junior  incumbrances  by  judg- 
ment, whilst  the  debtor  remains  in  execution,  although  the 
regular  proceedings  be  had  upon  such  junior  judgments  to 
enforce  the  lien  created  by  them  (as  judgments)  upon  the 
lands  of  the  debtor.     The  first  interpretation  given  to  the 
10th  section  of  the  statute  of  1819,  by  the  Supreme  Court  of 
Virginia,  was  in  accordance  with  the  position  just  mentioned, 
as  will  be  seen  by  the  case  of  JackBon  v.  ffeiskill^  1   Leigh 
(Va.),  257.     But  the  case  of  Jackson  v.  Seiskill  having  been 
decided  by  a  bare  quorum  of  the  court,  and  by  a  bare  majority 
of  that  quorum,  the  question  so  determined  was  reconsidered 
by  a  full  court,  in  the  case  of  Foreman  v.  Lot/d,  &c.,  reported 
in  2  Leigh  (Va.),  284 ;  and  by  the  court,  with  the  exception 
♦4.201  ^^  ^^®  j^^ge,  *the  case  of  Jackson  v.  Seiskill  was  over- 
J  ruled,  and  the  following  interpretation  given  to  the 
10th  section  of  the  statute  of  1819,  and  to  the  execution-lien 
created    thereby,    namely:     That,   where    several    creditors 
recover  judgment  and  sue  out  writs  of  capias  ad  satisfaciendum 
against  the  debtor,  upon  which  he  is  taken  and  charged  in 
execution;    and   then    another   creditor  recovers    judgment 
against  the  same  debtor,  and  sues  out  an  eleffit  on  which  his 
lands  are  extended,  and  a  moiety  of  them  delivered,  and  then 
the  debtor  is  regularly  discharged  from  the  writs  of  capias  ad 
satisfaciendum  as  an  insolvent  debtor,  putting  into  his  schedule 
the  whole  of  his  lands  which  had  been  extended  under  the 
degity  the  lien  of  the  writs  of  capias  ad  satisfaciendum  does 
not  overreach  and  avoid  the  extent  under  the  elegit.    The 
case  of  Rogers  v.  Marshall,  4  Leigh  (Va.),  is  perhaps  a  still 
stronger  illustration  of  the  extent  to  which  the  execution-lien 
may  be  affected  by  a  junior  incumbrance ;  as  in  this  last  case 
there  was  no  intervention  of  a  judgment,  or  of  legal  process, 
to  operate  against  the  execution-lien ;  but,  in  this  instance, 
between  the  period  of  the  judgment  rendered  and  the  capias 
ad  satisfaciendum  executed,  sundry  mortgages  were  made  by 
the  debtor  to  secure  debts  to  other  creditor.    It  was  held 
that,  by  the  actual  service  of  the  capias  ad  scUisfaciendum  on 
the  debtor,  the  lien  of  the  judgment  was  destroyed,  that  the 
creditor  could  only  stand  on  the  lien  given  in  the  capias 
executed  by  the  statute  of  1819,  sect.  10,  and  that,  thererore, 
the  mortgagees  were  entitled  to  precedence.     The  same  doc- 
trine is  afSrmed  in  the  case  of  Leake  v.  Ferguson,  as  late  as 
1846,  and  reported  in  2  Gratt.  (Va.),  419. 

Upon  the  review  here  taken  of  the  decisions  of  the  courts 
in  England  upon  the  subject  of  judgment-lien,  and  of  the 
interpretation  put  by  the  Supreme  Court  of  Virginia  upon 
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the  statutes  of  that  state  of  1748,  re-enacted  in  the  revisals  of 
1794  and  1808,  and  of  1819,  we  are  brought  necessarily  to  the 
following  inquiries :  1st.  What  lien  was  ever  possessed  by 
the  appellant  and  those  he  represents  upon  the  lands  of 
McCoull  ?  And  2d.  In  what  way  has  such  lien  been  affected 
by  the  acts  of  appellant  ?  It  is  certain  that,  on  the  22d  May, 
1817,  the  appellant  held  a  lien  by  judgment  upon  all  the 
lands,  tenements,  and  hereditaments  of  McCoull ;  but  it  is 
equally  certain  that,  by  levying  a  capias  ad  satisfaciendum 
upon  the  body  of  McCoull,  in  July,  1817,  he  released  the 
}udgment-lien  upon  such  lands  and  tenements,  according  to 
the  interpretation  given  of  the  statute  of  1748,  and  also  by 
that  placed  upon  the  statute  of  1819,  sect.  10.  That  the  lien 
surrendered  by  the  service  of  the  capias  ad  sati^aciendum  was 
never  revived  by  the  force  of  the  former  statute,  inasmuch  as 
there  was  neijbher  an  escape  nor  a  dying  in  custody ;  and  that 
no  execution-lien  was  created  by  the  service  of  *a  r«4oi 
capias  ad  satiffaciendum^  and  the  admission  of  McCoull,  ■- 
to  the  oath  of  an  insolvent  debtor,  in  virtue  of  the  10th  sec- 
tion of  the  act  of  1819,  as  that  section,  by  express  language, 
applies  only  to  executions  levied  after  the  commencement  of 
the  act  of  1819,  and  McCoull  was  already  in  custody  under  an 
execution  levied  in  July,  1817,  more  than  two  years  anterior 
to  the  passage  of  that  act,  and  under  process  sued  out  under 
the  statute  of  1748,  continued  in  the  revisals  of  1794  and 
1808.  In  truth,  the  oath  of  insolvency  administered  to 
McCoull  was  not  in  virtue  of  either  of  the  State  laws  above 
referred  to,  but  under  the  act  of  Congress  of  the  6th  of  Feb- 
ruary, 1800,  which  oath  of  insolvency  created  no  specific  lien 
in  favor  of  the  appellant,  and  the  deed  to  the  marshal,  which 
was  neither  ordered  nor  required  by  the  act  of  Congress,  could 
create  no  such  specific  or  exclusive  lien,  and  upon  its  face  it 
purports  to  create  none ;  but,  on  the  contrary,  recites  that  all 
the  property  of  McCoull  had  been  conveyed  by  deeds  pre- 
viously made  and  recorded.  The  only  lien  by  execution  upon 
the  lands  of  McCoull,  in  virtue  of  the  statute  of  1819,  sect. 
10,  disclosed  by  the  record,  is  that  of  Taylor  and  Hay,  arising 
from  a  judgment  rendered  in  a  State  court  of  Virginia  against 
Neil  McCoull,  in  April,  1821,  and  that  lien,  whatever  its  effect 
may  be,  must  enure  to  the  benefit  of  Selden,  who  holds  an 
assifi^ument  of  the  judgment  against  McCoull  from  the  benefi- 
cianes  thereof,  it  being  prior  in  date  to  the  deed  of  Pegram. 
The  lien  which  once  existed,  in  virtue  of  the  appellant^s  judg- 
ment, having  been  extinguished  by  the  levy  of  the  capias  ad 
satisfaeiendum  upon  the  body  of  McCoull,  and  there  being  no 
revival  thereof  by  any  of  the  causes  known  to  the  law,  we  are 
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unable  to  perceive  why  Selden,  who  was  a  purchaser  from  tb« 
widow  and  heirs  of  McCouU,  might  not  fairly  and  properly 
obtain  the  legal  title  from  Parkhill,  in  whom  that  title  was 
vested,  or  get  in  the  lien  of  the  execution  existing  in  favor  of 
Hay  and  Taylor.  By  doing  so,  he  invaded  no  right  of  the 
plaintiff,  who  had  relinquished  his  judgment-lien,  and  had 
acquired  no  other  under  the  deed  to  Pegram,  which  professes 
to  convey  to  him  none,  and  to  which  he  was  no  party.  Selden, 
having  paid  his  money,  committed  no  wrong  on  the  plaintiff 
by  drawing  to  himself  the  elder  legal  title  outstanding  in 
Parkhill,  and  by  fortifying  it  by  the  execution-lien  of  Taylor 
and  Hay,  which  clearly  had  precedence  of  the  plaintiff. 

After  this  cause  had  been  heard  in  argument  and  taken 
under  advisement  by  the  Circuit  Court,  the  plaintiff  petitioned 
that  court  to  permit  him  to  file  a  farther  bill,  by  way  of 
amendment  and  supplement  to  the  original  bill  and  bill  of 
revivor  previously  filed  in  the  cause ;  and,  after  being  heard 
by  counsel  upon  his  petition,  the  court  refused  to  grant  the 
*4221  P^^y^^  thereof,  on  the  *grounds  that  the  application 
^  was  made  at  too  late  a  period,  and  that  the  changes 
proposed  by  the  plaintiff  in  the  character  of  the  cause  would 
have  been  in  reality  the  presenting  of  an  entirely  new  case, 
rather  than  an  amendment  of  the  original  bill.  This  refusal 
of  the  Circuit  Court  we  hold  to  have  been  sound  in  principle ; 
and  it  is  sustained  by  the  express  language  and  authority  of 
this  court,  in  the  case  of  Walden  et  al.  v.  Bodley  et  al.^  which 
declares  that,  although  *'*'  there  are  cases  where  amendments 
may  be  permitted  at  any  stage  of  the  proceedings  in  the 
cause,  as  where  an  essential  party  has  been  omitted;  yet 
amendments  which  change  the  character  of  the  bill  or  answer, 
so  as  to  make  substantially  a  new  case,  should  rarely,  if  ever, 
be  admitted  after  the  cause  is  set  for  hearing,  much  less  after 
it  has  been  heard."  Vid.  14  Pet.,  166.  Moreover,  a  fact 
which  imparts  greater  force  to  the  refusal  of  the  Circuit 
Court  to  permit  amendment  at  so  late  a  stage  of  the  proceed- 
ings is  this,  that  the  application  to  that  court  appears  to  have 
been  accompanied  with  no  evidence,  and  not  even  by  an  affi- 
davit, to  show  that  the  amendments  desired  could  not  have 
been  made  portions  of  the  original  bill ;  on  the  contrary,  it  is 
manifest,  that  they  might  have  formed  a  part  of  the  case  as 
originally  presented  to  the  Circuit  Court,  if  at  any  time  it 
were  proper  to  incorporate  them  with  the  subject-matter,  and 
with  the  objects  proposed  by  the  original  bill.  The  prayer  of 
the  original  bill  was  limited  to  the  enforcement  of  an  alleged 
judgment-lien  upon  specific  property  purchased  by  the  de&n« 
dant,  Selden,  and  to  recourse  against  the  heirs  and  widow  of 
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MoCouU,  of  whom  Selden  had  purchased;  the  proposed 
chanee,  by  way  of  amendment  and  supplement,  is  a  general 
bill  For  discovery  and  relief  against  all  persons  alleged  or 
supposed  to  have  been  purchasers  or  grantees  from  McCouU, 
and  for  satisfaction  out  of  the  property  purchased  by  him,  or 
to  which  he  had  title  at  the  date  of  the  original  judgment  in 
favor  of  Seekamp.  Such  an  essential  change  in  the  character 
and  objects  of  the  cause,  proposed,  too,  after  a  hearing,  and 
when  it  was  manifest  that  the  object  of  the  original  bill, 
namely, — ^the  lien  of  the  judgment,  no  longer  existed,  could 
not  have  been  accorded  to  the  plaintiiBF  by  any  sound  rule  of 
practice.  On  either  aspect  of  his  case,  as  presented  by  the 
appellant,  we  think  that  he  established  no  ground  for  equita- 
ble interposition  in  the  Circuit  Court,  and  approving  the 
decree  of  that  court  dismissing  the  bill  of  the  appellant,  we 
hereby  order  that  the  same  be  afSrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  tibie 
Eastern  *District  of  Virginia,  and  was  argued  by  coun-  rmAM 
sel.  On  consideration  whereof,  it  is  now  here  ordered  ^ 
and  adjudged  by  this  court,  that  the  judgment  of  the  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


f  •! 


DuKOAN  Linton,  Chablottb  Linton  ajto  hbb  Httsband, 
Francis  Subgbttb,  Stephen  Duncan,  Gxjabdian  of 
Maby  Linton  and  John  Linton,  Minors,  Plaintifps 

IN  BBBOB,  V.  FbBDBRIGK  STANTON. 

Where  the  highest  court  of  a  state  decided  in  favor  of  a  defendant  who  pleaded 
his  discharge  under  the  bankrupt  law  of  the  United  States,  and  the  case  was 
brought  to  this  court  under  the  26th  section  of  the  Judiciary  Act,  thisooiurt 
has  no  jurisdiction. 

It  would  have  been  otherwise  if  the  decision  had  been  adverM  to  the  exemp* 
tion  claimed  under  the  law  of  Congress.^ 

Promises  alleged  to  have  been  made  by  the  bankrupt  after  his  discharge  are 
not  the  subject  of  jurisdiction  under  the  25th  section.  The  dedsion  of  a 
state  court  upon  their  effect  cannot  be  reviewed  by  this  conrL' 

ilnnocasewillawrit  of  errorlie  to  How.,  261;  BeddaUv.  JBryon,  94  Id^ 

the  Supreme  Court,  where  the  de-  420;  Booaetelt  v.  Meyer,  1  WalL,  612; 

dsion  of  the  state  court  Is  in  favor  of  Ryan  v.  Thomas,  4  Id.,  608. 

the  privilege  claimed  under  an  act  of  ^  See  RooeeveU  T.  Meyer^  1  WalLy 

Congress.     Gordon  v.  Caldcleugh,  8  617. 
Cranch,  2fts;  Strader  v.  Baldwin,  9 
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TftiS  case  was  brought  up  from  the  Supreme  Court  of  the 
state  of  Louisiana  for  the  Eastern  District,  by  a  writ  of  error 
issued  under  the  26th  section  of  the  Judiciary  Act. 

The  plaintiffis  in  error,  on  the  19th  of  June,  1848,  filed  their 
petition  in  the  Third  District  Court  of  New  Orleans,  stating 
themselres  to  be  residents  of  Mississippi,  and  the  only  heirs 
and  representatiyes  of  John  Linton,  deceased,  and  as  such  in 
possession  of  his  property. 

That  on  the  18th  May,  1889,  the  defendant,  Stanton, 
owed  the  estate  of  John  Linton,  then  deceased,  the  sum  of 
$11,446.60,  and  on  that  date  exected  his  two  promissory  notes 
in  favor  of  Stephen  Duncan,  (one  of  the  petitioners,  and 
administrator  to  Linton,)  one  for  $5,856.40,  due  the  1st  April, 
1841,  the  other  for  $5,590.20,  payable  the  Ist  April,  1842. 

The  petitioners  further  state,  that  on  the  25th  August,  1842, 
and  also  on  the  25th  December,  1848,  the  defendant  promised 
to  pay  each  of  these  notes,  but  has  neglected  and  refused  to 
do  so,  and  that  the  debt  still  remains  due  and  unpaid. 

The  two  notes,  they  state,  were  made  and  fell  due  in  the 
state  of  Mississippi,  where  the  legal  interest  on  all  debts  due 
and  unpaid,  is  8  per  cent.  That  the  defendant  lives  in  Mis- 
sissippi, but  was  then  in  New  Orleans. 

They  pray  judgment  against  him  for  the  amounts  of  the 
notes,  with  interest  from  18th  May,  1889,  till  paid,  and  for 
general  relief. 

*4241       *Stanton  filed  his  exceptions,  alleging  that  the  peti- 

-■  tion  did  not  fully  set  out  and  state  the  nature  of  the 

demand,  requiring  the  plaintiffis  to  state  whether  the  promises 

charged  were  verbal  or  written,  and  if  written,  claiming  oyer. 

Plaintifib  filed  two  letters  from  Stanton  to  Dunoan,  dated, 
respectively,  the  25th  day  of  August,  1842,  and  the  25th 
December,  1848,  to  which  in  their  supplemental  petition  they 
refer  as  the  written  evidence  of  the  promises  alleged  in  their 
original  petition,  and  also  charee  verbal  promises  by  Stanton 
to  pay,  made  both  before  and  after  the  dates  of  these  letters. 

To  this  supplemental  petition,  Stanton  filed  his  exception, 
alleging  that  the  verbal  promises  above  charged  were  insuffi- 
ciently stated,  from  failure  to  mention  to  whom  and  when 
they  were  made. 

The  plaintiflEs  filed  an  amended  petition,  stating  that  these 
verbal  promises  were  made  to  Stephen  Duncan,  the  representa- 
tive of  John  Linton,  on  each  and  every  day  of  the  years  1842, 
1848, 1844, 1845, 1846,  and  1847. 

Stanton's  answer  denies  all  the  allegations  of  the  original 
and  supplemental  petitions ;  and  specially  pleads,  that  on  the 

—  day  of ^  1842,  he  applied  to  the  United  States  Distriot 
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Court,  in  and  for  the  state  of  Mississippi,  where  he  then 
resided,  for  the  benefit  of  the  bankrupt  law  of  the  United 
States;  and  after  due  proceeding  had,  he  obtained  his  dis- 
charge and  certificate,  and  that  these  proceedings  and  dis- 
charge took  place  after  the  date  of  the  note  sued  on. 

Pleads  his  discharge  in  bar,  and  also  that  the  plaintiffs 
demand  is  barred  by  prescription. 

His  supplemental  answers  allege  that  the  notes  on  which 
plaintiffs  sue,  and  which  were  made  before  his  bankruptcy, 
were  secured  by  a  deed  of  trust  or  mortgage  upon  real  estate, 
and  that  the  plaintiffs,  or  Duncan,  for  their  use,  purchased  it 
and  paid  for  the  same  by  said  notes,  thus  receiving  payment 
and  compensation.  And  further,  that  by  the  law  of  Missis- 
sippi, yerbal  promises  to  pay  a  debt  discharged  by  bankruptcy 
are  not  binding. 

Amongst  the  testimony  offered  on  both  sides,  the  defendant 
produced  the  proceedinjzs  in  bankruptcy. 

The  District  Court  of  New  Orleans  decreed  ir  tavor  of  the 
defendant. 

The  plaintiffs  appealed  to  the  Supreme  Court  ot  Louisiana, 
which  confirmed  the  decision  below,  because,^* 

1st.  The  jurisdiction  of  the  United  States  District  Court  in 
matters  of  bankruptcy  not  having  been  contested,  a  decree  of 
that  court,  declaring  that  all  the  requisitions  of  the  bankrupt 
act  had  been  complied  with,  was  conclusive  when  drawn  col- 
laterally into  question. 

*2d«     Because  the  subsequent  promises  of  the  defen-  r«^oe 
dant,  relied  on  by  the  plaintifiGs,  did  not  include  this  *- 
debt. 

The  plaintifb  then  brought  the  case  up  to  this  court. 

Mr.  Johnson  moved  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction. 

1st.  Because,  over  the  existence  and  effect  of  any  promises 
of  defendant  to  pay  the  debt  after  his  discharge  under  the 
bankrupt  act,  this  court  has  no  jurisdiction. 

2d.  Because  the  only  statute  of  the  United  States  involved 
and  drawn  into  question  was  that  of  the  19th  August,  1821 
(5  Stat,  at  L.,  440,)  and  that  was  relied  upon  only  by  defen  • 
dant ;  and  the  decision  of  the  court  below  was  in  favor  of,  not 
against,  the  only  title,  right,  privilege,  or  exemption  claimed 
under  it.  Judiciary  Act,  24th  Sept.  1789,  c.  20,  p.  26,  (1  Stat, 
at  L.,  86) ;  McKinnev  v.  OarroU,  12  Pet.,  67 ;  OroweU  v. 
Randall,  10  Id.,  868 ;  OiU  v.  Oliver,  11  How.,  629 ;  Williams  v. 
OUv&r,  at  the  present  term  of  this  court,  MS. 
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Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Louisiana 
for  the  Eastern  District,  and  a  motion  has  been  made  to  dismiss 
it  for  want  of  jurisdiction. 

The  plaintiffs  in  error,  it  appears,  filed  their  petition  in  the 
Third  District  Court  of  New  Orleans,  against  the  defendant, 
to  recover  certain  sums  of  money  which  they  alleged  were 
due  to  them  on  two  promissory  notes  which  had  been  executed 
by  the  defendant. 

The  defendant  pleaded  his  discharge  under  the  bankrupt 
law  of  the  United  States,  and  at  the  trial  offered  in  evidence 
the  record  of  the  proceedings  in  bankuptcyin  the  District 
Court  in  which  he  had  obtained  his  certificate.  Objections 
were  taken  to  the  regularity  and  validity  of  this  discharge, 
but  they  were  overruled  by  the  court,  apd  judgment  rendered 
for  the  defendant.  The  plaintiff  appealed  to  the  Supreme 
Court  of  the  State,  where  the  judgment  of  the  court  below 
was  affirmed,  and  this  writ  of  error  is  brought  to  reverse  that 
judgment. 

The  writ  must,  we  presume,  have  been  prosecuted  under  a 
misconstruction  of  the  25th  section  of  the  act  of  1789,  ch.  20. 

We  have  no  iurisdiction  over  the  judgment  of  a  State  court 
upon  a  writ  of  error,  except  in  the  cases  specified  in  that 
section.  And  the  jurisdiction  of  this  court  is  there  limited 
with  great  care  and  in  plain  terms.  It  gives  a  writ  of  error  to 
this  court  where  a  party  claims  a  right  or  exemption  under  a 
law  of  Congress,  and  the  decision  is  against  the  right  claimed. 
Undoubtedly  the  defendant,  in  pleading  his  discharge  under 
*4261  ^^^  bankrupt  law,  ^claimed  a  right  or  exemption  under 
J  a  law  of  Congress.  But  in  order  to  give  jurisdiction 
something  more  is  necessary ;  the  judgment  oi  the  State  court 
must  be  against  the  right  claimed.  In  the  case  before  us  the 
decision  was  in  favor  of  it,  and  consequently  no  writ  of  error 
will  lie  to  this  court  under  the  provisions  of  the  act  of  1789. 

And  as  we  have  no  jurisdiction,  we  cannot  examine  into  the 
objections  made  to  the  validity  of  the  proceedings  in  bank- 
ruptcy. The  judgment  of  the  State  court  that  they  were 
valid,  and  the  defendant  thereby  discharged  from  the  debt 
due  to  the  plaintiffs,  is  conclusive  between  the  parties. 

Nor  has  this  court  the  power  to  examine  into  the  other 
question  which  appears  to  have  arisen  as  to  the  legal  effect  of 
certain  promises  which  the  defendant  is  alleged  to  have  made 
after  he  obtained  his  certificate  in  the  bankrupt  court.  The 
jCgal  obligation  of  such  promises  depends  upon  the  laws  of  the 
State  in  which  they  were  made;  and  in  a  suit  in  a  State  court 
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the  decision  of  that  question  by  the  highest  tribunal  of  the 
State  cannot  be  teviewed  in  any  court  of  the  United  States. 

This  case  must  therefore  be  dismissed  for  want  of  juris- 
diction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana  for 
the  Eastern  District,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed, for  the  want  of  jurisdiction. 


fmt 


Thb  United  States,  Appellants,  v.  Alexis  Pobohb. 

The  act  of  Congress  passed  on  26th  May,  1824,  enabling  claimants  to  land  in 

Missouri  and  Arkansas,  to  try  their  titles,  was  revived  by  the  act  of  17th 

June,  1844,  and  extended  to  Louisiana. 
By  the  fifth  section  of  the  act  of  1824,  the  claimants  were  required  to  present 

their  claims  within  two  years  from  the  passage  of  the  law. 
This  section  being  revived  by  the  act  of  1844,  daimants  were  required  by  the 

latter  act  to  present  their  claims  before  the  17th  of  June,  1846. 
Acts  supplementary  to  that  of  1824  were  not  revived  by  the  act  of  1844. 

Nothing  Was  revived  except  the  original  act. 
The  District  Court  of  Louisiana  had  no  jurisdiction,  therefore,  over  a  case 

where  the  petition  was  not  presented  until  the  8th  March,  1848. 
The  ninth  section  of  the  act  of  1824  does  not  prevent  the  United  States  from 

appealing,  where  a  claim  is  for  less  than  one  thousand  acres. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  Louisiana. 

*It  was  a  land  case  arising  under  the  act  of  1824,  as  [*427 
revived  by  the  act  of  1844. 

On  the  8th  of  March,  1848,  Porche  filed  his  petition  in  the 
District  Court,  claiming  a  confirmation  of  an  order  of  survey 
made  by  Governor  Miro  in  1788.  It  is  not  necessary  to  state 
the  title,  as  the  case  went  off  on  a  question  of  jurisdiction. 

The  District  Attorney  put  in  a  plea  that  the  two  years 
within  which,  by  the  act  of  1824,  petitions  were  to  be  pre- 
sented, had  elapsed  at  the  filing  of  the  petition,  and  that  no 
suit  could  be  brought  against  the  United  States  after  the  17th 
of  June,  1846. 

The  court  overruled  the  plea,  and  the  District  Attorney 
then  answered,  repeating  his  plea  of  limitations,  and  also 
denying  the  allegations  of  the  petition  generally. 

After  sundry  proceedings,  which  it  is  not  necessary  to  state, 
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the  District  Court,  on  the  6th  of  June,  1849,  passed  a  decree 
confirming  the  claim. 
From  this  decree  the  United  States  appealed  to  this  court. 

It  was  argued  by  Mr.  OriUenden^  (Attorney-General),  for 
the  United  States,  and  by  Mr,  Henderson  for  the  appellees. 

Mr.  Crittenden  contended  that  the  decree  ought  to  be  reversed, 
because, 

1.  That  the  court  below  had  no  jurisdiction,  because  the 
petition  was  not  filed  within  the  two  years  limited  by  the  fifth 
section  of  the  act  of  1824.  That  section  enacts,  that  any 
claim  within  the  purview  of  the  act,  which  shall  not  be  brought 
by  petition  before  the  said  courts  "  within  two  years  from  the 
passing  of  this  act,  or  which,  after  being  brought  before  the 
said  courts,  shall,  on  account  of  the  neglect  or  delay  of  the 
claimant,  not  be  prosecuted  to  a  final  decision  within  three 
years,  shall  be  forever  barred,  both  at  law  and  equity,  and  no 
other  action  at  common  law,  or  proceeding  in  equity,  shall 
ever  thereafter  be  sustained  in  any  court  whatever  in  relation 
to  these  claims."  The  act  reviving  the  act  of  1824,  was  passed 
17th  June,  1844 ;  consequently  the  two  years  expired  on  the 
17th  June,  1846.  The  petition  in  this  case  was  not  filed  until 
the  8th  of  March,  1848,  nearly  two  years  after  the  expiration 
of  the  time  limited. 

In  answer  to  this  point  it  is  first  said,  on  the  part  of  the 
claimant,  that  the  objection  was  waived  by  the  District.  Attor- 
ney having  put  in  his  answer  after  the  plea  had  been  over- 
ruled. 

The  objection,  however,  was  insisted  on  in  the  answer,  as 
well  as  in  the  plea ;  but  whether  this  had  been  so  or  not  is 
immaterial,  because  the  objection  is  one  affecting  the  jurisdic- 
tion of  the  court.  The  jurisdiction  is  confined  to  claims,  the 
mAOQ-i  petitions  *in  which  are  presented  within  two  years,  and 
J  no  consent  or  waiver  can  confer  any  more  extended 
jurisdiction.  It  is  also  said  that  the  right  to  institute  pro- 
ceedings extends  to  five  years,  under  the  act  of  1844.  This 
Juestion  was  settled  to  the  contrary  in  Boisdare  v.  United 
%ates,  8  How.,  120. 

But  it  is  further  said,  that  the  time  for  filing  petitions 
limited  in  the  act  of  26th  May,  1824,  was  extended  by  the 
eecond  section  of  the  private  act,  entitled  '^  An  act  for  the  relief 
of  Phineas  Underwood,  and  for  other  purposes,"  of  the  22d 
May,  1826,  which  enacts,  "that  tlie  time  for  filing  petitions 
ander  the  provisions  "  of  the  act  of  1824,  "  shall  be,  and  the 
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same  is  hereby,  extended  to  the  26th  day  of*  May,  ia  the  year 
1828."    1  Land  Laws,  419. 

There  is  another  act  relating  to  the  same  subject,  not  refer- 
red to  in  the  brief  on  behalf  of  the  claimant.  It  is  an  act  of 
the  24th  May,  1828,  entitled  ^^  An  act  to  continue  in  force  for 
a  limited  time,  and  to  amend  an  act  entitled,'*  &c.,  being  the 
act  of  1824.  It  enacts,  in  the  first  section,  that  the  act  of 
1824  shall  be  continued  in  force  ^*  for  the  purpose  of  filing  peti- 
tions in  the  manner  prescribed  by  that  act,  to  and  until  the 
26th  day  of  May,  in  the  year  1829 ;  and  for  the  purpose  of 
enabling  claimants  to  obtain  a  final  decision  on  the  valuiity  of 
their  claims  in  the  courts  of  Missouri  and  Arkansas  respeo- 
tively;  the  said  claims  having  been  exhibited  within  the  time 
above  specified,  the  said  act  shall  be  continued  in  force  to  and 
until  the  26th  day  of  May,  1880,  and  no  longer."  1  Land 
Laws,  442. 

By  these  acts  of  1826  and  1828,  the  time  for  filing  petitions 
was  extended  three  years,  in  addition  to  the  two  given  by  the 
act  of  1824.  It  will  be  insisted  on  hereafter,  that  the  act  of 
1844  revived  only  and  exclusively  the  act  of  1824.  But  even 
if  it  should  be  held  that  the  acts  of  1826  and  1828  were 
revived,  as  well  as  the  act  of  1824,  for  other  purposes,  yet,  for 
the  purpose  of  extending  the  time  for  filing  petitions,  they 
were  not  so  revived.  There  would  be  something  in  the  argu- 
ment if  these  acts  had  extended  the  time  for  filing  two  years, 
and  one  year  longer ;  but  the  language  employed  ^^  to  the  26th 
day  of  May,  1828 "— "  to  and  until  the  26th  day  of  May, 
1829,"  excludes  the  idea  that  these  portions  of  the  acts  could 
be  revived  by  the  act  of  1844.  They  afforded  the  relief  in- 
tended at  the  time  to  claimants,  but  it  cannot  be  extendied  by 
analogy  to  those  claiming  under  the  act  of  1844. 

But  the  act  of  1844  revived  only  that  of  1824.  This  ques- 
tion has  been  twice  presented  to  the  court,  as  arising  on  the 
point  whether  it  was  necessary  for  the  claimants  to  make 
individuals  holding  any  portion  of  the  lands  adverse  to  the 
claimants  parties  to  the  petition.  The  act  of  1824  directs 
them  to  be  made  parties,  but  the  act  of  1828  repeals  this 
direction.  This  brought  *up  the  question.  The  case  r«^29 
in  which  the  point  was  raised  went  off  on  other  grounds,  ^ 
and  was  never  decided  by  this  court. 

It  was  maintained,  on  behalf  of  the  United  States,  that  the 
act  of  1844  revived  only  that  of  1824,  as  follows : 

It  is  said  that  the  act  of  1844  revived  the  act  of  1824^  as 
taken  in  connection  with  that  of  1828.  That,  however,  must 
depend  upon  the  intention  of  Congress,  to  be  gathered  from 
the  language  of  the  act  itself.     1st.  It  refers  to  the  act  of 
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1824  by  its  name,  reciting  both  its  date  and  title.  It  does  not 
revive  the  whole  of  its  provisions,  but  expressly  excludes  all 
such  portions  of  said  act  as  referred  to  the  territory  of  Arkan- 
sas. Here  is  a  special  reference  to  this  act  only,  in  a  form  of 
expression  as  clear  and  perspicuous  as  can  be  employed. 
Again,  it  says,  ^^  and  the  provisions  of  that  part  of  the  afore- 
said act  hereby  revived."  What  is  still  more  conclusive  and 
decisive  is  the  following  provision,  thus — ^^  as  if  these  states 
had  been  enumerated  in  the  original  act  hereby  revived." 
The  act  of  1824  is  not  only  declared  to  be  revived,  but  re- 
enacted,  excluding  all  such  portions  of  said  act  as  referred  to 
the  Territory  of  Arkansas. 

It  is  not  reasonable  to  suppose  that  Congress  intended  to 
revive  and  re-enact  the  whole  of  the  act  of  the  24th  May, 
1828,  because  no  part  of  the  first  section  could  be  of  any  avaU. 
No  exceptions  are  made  in  regard  to  this  act,  and  no  reference 
is  made  to  it ;  while  in  regard  to  the  act  of  1824,  the  parts 
rejected  are  carefully  excluded,  and  the  residue  only  is  revived 
and  re-enacted.  The  established  rules  of  construction  show, 
that  where  a  part  is  named  and  excluded,  the  residue  is 
re-enacted.  Expressio  unius  est  ezclusio  alterius.  Co.  Litt^ 
210  A,  1886 ;  Bro.  Leg.  Max.,  188,  187. 

Every  part  of  the  act  of  1824,  except  what  relates  to  the 
Territory  of  Arkansas,  is  revived  and  re-enacted  by  express 
words ;  the  court  will  readily  perceive  that  this  case  is  distin- 
guishable from  one  reported  in  7  Cranch,  882.  In  that  case 
the  language  of  the  reviving  act  was  general  in  the  reference 
to  the  acts  which  had  expired ;  here  it  is  special  and  specific, 
and,  by  several  modes  of  expression,  negatives  any  such 
general  inference.  There  is  a  plain  repugnance  between  the 
first  and  eighth  sections  of  the  act  of  1824,  and  the  second 
section  of  the  act  of  1828.  If,  therefore,  the  law  of  1824  is 
revived  and  re-enacted,  it  is  clear  that  the  law  of  1828  remains 
a  dead  letter. 

Questions  bearing  a  strict  analogy  have  often  arisen  upon 
repealing  statutes,  whether  it  was  the  intention  of  the  framers 
to  repeal  the  whole  or  only  a  part  of  the  acts  to  which  such 
repealing  statutes  were  applied.  No  better  mode  occurs  of 
illustrating  the  subject,  than  by  referring  to  the  standard  rules 


♦4801  ^^  construction  'which  have  been  adopted  by  the  courts 
-I  in  such  cases.  The  word  repeal  is  not  to  be  taken  in 
an  absolute  sense,  if,  from  the  whole,  it  appears  to  be  used 
with  a  limitation.  In  every  case  it  is  a  question  of  construe* 
Uon,  whether  it  operate  as  a  total,  or  partial,  or  temporary 
repeal.     Bex  v.  Rogers^  10  East,  578. 

Where  several  acts  of  Parliament,  upon  the  same  subject, 
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had  been  totally  repealed,  and  others  repealed  in  part,  it  was 
held  that  it  must  have  been  the  clear  intention  of  the  legisla- 
ture that  only  the  part  of  an  act  particularly  pointed  out 
should  be  repealed.  Camden  y«  Andereanj  6  T.  R.,  728 ;  Dwar. 
on  Stat.,  676. 

The  general  principle  undoubtedly  is,  that  the  repeal  of  a 
repealing  statute  revives  the  first  act^  unless  the  new  law  con- 
tained words  indicative  of  a  contrary  intention  of  the  legisla- 
ture ;  in  which  case  no  such  consequence  follows. 

So,  it  is  said,  if  an  act  of  Parliament  be  revived,  all  acts 
explanatory  of  that  so  revived  are  revived  also ;  which  may 
be  true,  unless  in  the  latter  case,  as  in  the  former,  the  language 
of  the  act  authorizes  a  different  interpretation.  2%e  Bishop^s 
ease^  12  Co.,  7;  TtUtle  v.  Qreenwood^  4  Bing.,  496;  Dwar.  on 
Stat.,  676 ;  Brovm  v.  Barry,  8  Dall.,  867. 

And  where  some  parts  of  a  revived  statute  are  omitted  in  the 
reviving  statute,  they  are  not  to  be  revived  by  construction, 
but  are  to  be  considered  as  annulled.  EIUb  v.  Paige,  1  Pick. 
(Mass.),  48,  45 ;  Rutland  v.  Mendon,  Id.,  164 ;  Blackburn  v. 
Walpole,  9  Id.,  97. 

The  law  does  not  favor  implications  in  construing  a  repeal- 
ing or  a  reviving  statute.  Lexer  v.  Brookline,  18  Pick.  (Mass.), 
842,  848 ;  Edinee  v.  Jenks,  2  Id.,  172, 176 ;  Dwar  on  Stat.,  676. 

Mr,  Henderson,  for  the  appellee. 

We  first  submit  to  the  consideration  of  the  court  with  the 
argument  at  hearing,  a  motion  to  dismiss  this  suit,  for  rea- 
sons— 

1.  Because  the  claim  being  for  less  than  1000  acres  of  land, 
is  not  appealable.  We  believe  this  was  the  intention  of 
Congress.     See  9th  sect,  act  26th  May,  1824. 

2.  Because  the  record  on  which  the  appeal  was  taken  to 
December  term,  1849,  was  not  filed  in  this  court  till  28th 
February,  1860. 

Should  this  motion  be  overruled,  we  further  submit  that  as 
the  merits  of  the  case  upon  the  facts  obviously  sustain  the 
decree,  therefore  we  think,  the  only  point  deserving  note,  is 
the  plea  in  bar  interposed,  that  the  suit  was  not  instituted  till 
after  two  years  from  the  date  of  the  act  of  17th  June,  1844. 

*To  this  objection  in  this  court  our  answer  is  two-  r«4^Qi 
fold.  1st.  That  as  the  United  States  answered  to  the  ■- 
merits,  after  their  plea  had  been  overruled,  the  objection  was 
waived,  and  cannot  now  be  reviewed  in  this  court.  To  have 
made  that  objection  available  here,  the  United  States  should 
have  suffered  judgment  final  upon  the  plea,  and  appealed  from 
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that  judgment.     United  State$  v.  Boifdi  6  How.,  51 ;  16  Pet^ 
98,  94. 

Oar  second  answer  is,  that  the  judgment  on  the  plea  was 
right,  because  the  right  of  action  given  by  the  act  17th  June, 
1845,  ^'to  institute  proceedings  to  try,  &c.,  extends  to  five 
years ;  or  if  not,  and  the  time  given  to  institute  the  suit  is  the 
same  as  was  given  to  Missouri,  then  the  limitation  is  four 
years  from  Vlui  June,  1844,  to  17th  June,  1848.  Because  the 
fifth  section  of  the  act  of  1824  was  by  the  act  of  22d  May, 
1826,  extended  by  amendment  to  26th  May,  1828 ;  hence  the 
5th  section  of  the  act  of  1824  was  by  said  amendment  a  limi- 
tation of  four  years,  and  only  expired  as  so  amended."  And 
this  act,  thus  liberally  construed,  avoids  this  plea  as  to  time. 

Mr.  Crittenden^  in  reply. 

Two  objections  are  taken  to  the  appeal : 

1st.  It  is  said  that  no  appeal  lies,  the  claim  being  for  less 
than  one  thousand  acres. 

By  the  latter  part  of  the  second  section  of  the  act  of  1824, 
it  is  provided  as  follows :  '^  And  in  all  cases,  the  party  against 
whom  the  judgment  or  decree  of  the  said  District  Court  may 
be  finally  given,  shall  be  entitled  to  an  appeal  within  one  year 
from  the  time  of  its  rendition  to  the  Supreme  Court  of  the 
United  States."     That  is  the  language  of  the  law. 

It  is  supposed,  however,  that  the  ninth  section  restricts  the 
United  States  in  the  right  of  appeal  thus  given  to  both  parties. 
This  section  declares  that  it  shall  be  the  duty  of  the  District 
Attorney,  where  the  claim  exceeds  one  thousand  acres,  and 
the  decision  is  against  the  jgovernment,  to  report  the  facts  of 
the  case  to  the  Attorney-(Teneral,  and  the  decision  of  the 
court ;  and  if  he  shall  be  of  opinion  that  the  decision  is  erro- 
neous, it  shall  be  his  duty  to  direct  an  appeal  to  the  Supreme 
Court,  and  to  appear  and  prosecute  the  said  appeal.  This 
section,  it  is  very  clear,  however,  is  merely  directory  to  the 
officers  named  in  it ;  and  it  was  so  decided  by  the  court  in 
Curry  and  Garland  v.  United  StateSj  6  How,,  111.  Its  inten- 
tion is  obvious,  to  provide  for  greater  care  being  taken  in  cases 
of  large  grants ;  and  it  in  no  way  abridged  the  right  of  appeal 
given  to  both  parties  in  all  cases  by  the  second  section. 

2d.  It  is  said  that  the  appeal  should  be  dismissed,  because 
the  record  was  not  filed  till  28th  February,  1850. 
*4821  *^he  decree  in  the  case  was  delivered  on  the  8th 
•J  June,  1849 ;  and  on  the  same  day  an  appeal  was  prayed 
and  allowed,  and  citation  issued,  returnable  to  December  term, 
1849.  The  record  was  filed  on  the  28th  February,  1850,  da» 
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ing  that  term,  which  did  not  end  until  May.     The  point  most 
have  been  made  by  the  other  side  under  some  misapprehension. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
coui*t. 

It  is  evident  that  the  District  Court  had  no  jurisdiction  in 
this  case,  and  the  petition  ought  to  have  been  dismissed. 

The  act  of  June  17th,  1844,  under  which  the  petition  was 
filed,  extended  to  Louisiana  the  act  of  1824,  and  revived  such 
parts  of  it  as  had  expired.  Under  this  provision,  the  fifth 
section  of  the  act  of  1824  was  revived,  and  became  a  part  of 
the  law  of  1844.  And  by  this  section,  the  time  for  nling  a 
petition  by  a  claimant  under  a  French  or  Spanish  grant,  is  in 
express  terms  limited  to  two  years  from  the  passage  of  the 
law.  The  time  limited,  therefore,  for  filing  a  petition  in  Lou- 
isiana, expired  on  the  17th  of  June,  1846,  and  this  petition 
was  not  filed  until  March  8th,  1848,  long  after  the  time  fixed 
by  the  law.     8  How.,  119, 

The  acts  of  1826  and  1828,  referred  to  in  the  argument, 
can  have  no  bearing  on  the  question.  They  are  not  men- 
tioned, nor  in  any  manner  referred  to,  by  the  act  of  1844. 
They  were  special  laws  enlarging  the  time  given  by  the  act  of 
1824  to  claimants  in  Missouri  and  Arkansas  to  file  their  peti- 
tions. But  they  are  not  extended  to  Louisiana  by  the  act  of 
1844.  Nothing  but  the  act  of  1824  is  extended.  As  to  the 
supposed  waiver  by  the  District  Attorney  of  his  objection  as 
to  the  time  of  filing  the  petition,  by  answering  after  his  plea 
was  overruled,  it  must  be  made,  we  suppose,  upon  a  mistake 
as  to  the  fact.  For  in  his  answer  he  insists  upon  the  same 
defense.  And  he  had  a  right  to  avail  himself  of  it  by  way  of 
answer  as  well  as  by  plea.  But  if  he  bad,  in  express  terms, 
waived  it,  and  entered  his  waiver  on  the  record,  it  would  not 
have  given  jurisdiction  to  the  court,  when  the  act  of  Congress 
had  not  conferred  it.  ^ 

The  objection  to  the  regularity  with  which  the  appeal  was 
brought  up  must  also,  we  presume,  have  arisen  from  some 
oversight  in  the  counsel.  The  record  shows  that  it  has  been 
brought  up  regularly  according  to  the  provisions  of  the  act  of 
Congress.  The  objection  that  an  appeal  will  not  lie  on  behalf 
of  the  United  States,  where  the  claim  is  less  than  one  thou- 
sand acres,  is  too  clearly  untenable  to  require  discussion. 

And  as  the  petition  was  not  filed  within  the  time  limited 
by  law,  it  is  not  necessary  to  examine  into  the  merits  or 
want  of  merits  of  the  claim.  The  decree  of  the  District 
Court  must  be  *reversed,  and  a  mandate  issued  direct-  r«4oo 
ing  the  petition  to  be  dismissed.  *- 
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Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled;  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimant. 


f  ■ » 


Thb  United  Statbs,  Appellants,  v.  Edwabd  Simon. 

In  1701  Hiro  granted  an  order  of  survey  for  8ome  land  in  Louialana. 

During  the  ten  years  that  the  province  remained  In  the  hands  of  Spain,  the 
grantee  neither  had  a  snrvev,  nor  took  ixMsession,  nor  did  any  other  act 
showing  an  intention  of  fulnUing  the  conditions  upon  which  the  grant  was 
made. 

The  regulations  of  Morales  required  parties  so  situated  to  have  their  titles 
made  out.  In  case  of  neglect  the  Spanish  government  was  under  no  obliga- 
tion to  gnuit  the  land,  and  therefore  the  claim  is  not  good  against  tne 
United  States.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  arose  under  the  acts  of  1824  and  1844,  and  was 
decided  by  the  District  Court  in  favor  of  the  petitioner.  The 
circumstances  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Crittenden^  (Attorney-General,)  for 
the  United  States.    No  counsel  appeared  for  the  appellee. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

Edward  Simon,  the  plaintiff  below,  filed  his  petition  in  the 
District  Court  of  Louisiana,  praying  the  confirmation  of  his 
title  to  a  tract  of  land  on  the  bayou  Sans  Fa^on  or  Huffpower, 
containing  six  thousand  four  hundred  arpens.  He  claimed  by 
various  mesne  conveyances  through  Stephen  Flores,  who  on 
the  11th  of  November,  1791,  petitioned  Governor  Miro  for  a 
grant  of  eighty  arpens  front  on  each  side  of  said  bayou ;  the 
petitioner  being  ^^  desirous,"  as  he  states,  ^^  of  establishing 

1  See  note  to  United  States  v.  Moore,  ante,  *2O0. 
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himself  in  the  post  of  Opelousas."  On  the  20th  of  November, 
1791,  Governor  Miro  issued  an  order  to  Don  Carlos  Trudeau 
to  establish  the  petitioner  on  the  land  for  which  he  prays,  in 
tLe  usual  form. 

*The  pleadings  in  this  case  do  not  allege,  nor  is  there  [*484 
any  evidence  to  prove,  that  Stephen  Flores  ever  "estab- 
lished himself  at  the  post  of  Opelousas,"  or  took  possession  of 
the  land  which  he  desired  to  have,  or  obtained  a  survey 
thereof,  or  did  any  other  act  showing  an  intention  of  fulfilling 
the  known  conditions  by  which  such  gratuitous  concessions 
could  be  converted  from  an  inchoate  into  a  complete  title. 
In  March,  1820,  more  than  thirty  years  after  its  date,  the 
order  of  survey  is  transferred  by  a  person  calling  himself  Ste- 

Ehen  Flores  to  John  Thompson.  In  1826  John  Thompson 
led  his  claim  with  the  register ;  but  no  action  was  taken  on 
it,  as  its  genuineness  was  doubted.  In  1886  it  was  again  sub- 
mitted by  the  present  petitioner  to  the  register  and  receiver 
of  Opelousas,  under  the  act  of  1835,  and  afterwards  reported 
against  by  the  Solicitor  of  the  General  Land-Office,  because  of 
"no  inhabitation,  no  cultivation,  no  possession." 

The  land  supposed  to  be  described  in  this  order  of  survey 
has  been  all,  long  since,  surveyed  and  sold  by  the  United 
States.  During  the  twelve  or  thirteen  years  that  the  Prov- 
ince of  Louisiana  was  in  possession  of  Spain  and  France, 
Flores  showed  no  desire  of  complying  with  the  conditions  of 
his  grant,  in  any  way,  or  of  obtaining  a  title  for  the  land 
offered  to  him  by  this  order  of  survey.  For  twenty  years 
after  the  land  passed  to  the  United  States,  and  after  officers 
were  appointed  to  receive  and  report  claims  for  confirmation, 
no  act  is  done  to  show  that  this  mere  equitable  inchoate  claim 
was  not  wholly  abandoned.  After  a  neglect  of  ten  years  and 
more  to  obtain  a  survey,  to  settle  or  improve  the  land  or  take 
possession  of  it,  the  Spanish  government  was  under  no  obli- 
gation, equitable  or  moral,  to  grant  this  land  to  Flores.  As 
was  said  by  this  court  in  the  case  of  United  States  v.  Baisdore^ 
(11  How.,  96)  "  The  policy  of  Spain  was  to  make  gratuitous 
grants  for  the  purposes  of  settlement  and  inhabitation,  and 
not  for  those  of  mere  speculation.  The  grantee  might  have 
his  land  surveyed  or  might  decline ;  he  might  establish  him- 
self on  the  land  or  decline ;  these  acts  rested  wholly  in  his 
discretion.  But  if  he  failed  to  take  possession  and  establish 
himself  he  had  no  claim  to  a  title;  his  concession  or  first 
decree  in  such  case  had  no  operation." 

The  regulations  of  Morales  of  1799,  sections  18,  19,  20,  21, 
and  22,  warn  those  "  who  have  merely  asked  for  land,"  or 
^obtained  the  fii*st  decree  by  which  the  surveyor  is  ordered 
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to  measure  it  and  put  them  in  possession,"  from  indulging 
the  notion  that  they  have  any  title  to  it,  and  peremptorily 
require  that  they  should  come  forward  and  have  their  titles 
made  out  within  six  months.  But,  although  we  may  believe 
that  these  conditions  were  not  rigidly  exacted,  there  is  no  rea- 
•4Sfil  ®^^  *^  suppose  that  persons  *who  have  neglected  to  take 
J  possession,  improve  or  survey  the  lands  which  they  have 
requested  to  be  given  them,  for  ten,  twenty,  or  thirty  years, 
can  have  any  just  claim  on  the  government  for  such  lands,  or 
to  receive  others  in  place  of  them.  Such  laches  is  conclusive 
evidence  of  abandonment,  if  not  of  their  total  want  of  genu- 
ineness. But  certainly  no  court  of  equity  can  be  required  to 
enforce  the  specific  execution  of  inchoate  grants  or  contracts 
made  without  consideration,  which  have  been  buried  for  half 
a  century,  and  are  now  exhumed  merely  for  purposes  of 
speculation. 

The  decree  of  the  District  Court  is  therefore  reversed  and 
record  remitted,  with  directions  to  dismiss  the  bill  or  petition 
of  the  plaintiff  below. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  court  that 
the  grant  is  null  and  void.  Whereupon,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  District  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed  and  annulled,  and  that  this  cause  be,  and  the 
game  is  hereby,  remanded  to  the  said  District  Court,  with 
directions  to  dismiss  the  petition  of  the  claimant. 


i4*»^> 


The  Unttbd  States,  Appellants,  v.  Constance  Lb- 
Blano,  Modbste  LeBlano,  Lottis  LeBlang,  Aspasia 
LbBlanc,  Joseph  Leon  and  Raphael  Bboissabd, 
legal  Representatives  and  Heibs  at  Law  of 
PiEBBE  LeBlang,  deceased. 

A  jMiper,  offered  as  a  grant  from  the  Spanish  authorities  for  some  land  In 
IfOnisiana,  decided  to  be  incomplete  and  nothing  more  than  the  preamble  to 
Spanish  grants. 

Moreover,  there  is  no  evidence  that  the  claimants  are  the  heirs  of  the  grantee, 
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nor  that  aaj  one  datmtng  under  him  ever  took  pcesesaion  or  ezardsed  any 
act  of  ownership  from  1777  to  1846^* 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  being  a  land  case 
arising  under  the  acts  of  1824  and  1844. 

The  claimants  presented  in  the  District  Court  a  paper,  of 
which  the  following  is  a  translation : 

*^  Don  Bernardo  de  Galvez,  Colonel,  &c.  Having  seen  the 
foregoing  proceedings,  performed  by  the  commandant  r^^oa 
of  Attacapas,  Don  Alexander  Declobet,  respecting  the  '- 
possession  which  he  had  given  to  Peter  LeBlanc,  of  ten 
arpens  of  front  on  the  great  prairie,  with  the  depth  of  forty- 
two,  bounded  on  one  side  by  the  lands  of  Louis  Roque,  and 
on  the  other  by  vacant  lands,  and  recognizing  these  proceed- 
ings as  regular,  and  that  the  concession  of  these  lands  can  be 
made  without  injury  to  others,  not  having  been  claimed,  but 
the  proceedings  acquiesced  in  on  the  part  of  those  assisting 
in  them ;  approving  as  we  do  approve,  and  using,  &c.  New 
Orleans,  6th  of  January,  1777.  Don  Bernardo  de  Galvez,  by 
order  of  his  Lordship,  Don  Joseph  Foucher." 

^  Register* 9  Office^  New  Orleans,  La* 
I,  Louis  St.  Martin,  Rerister  of  the  Land-Office  at  New 
Orleans,  Louisiana,  do  hereby  certify  the  foregoing  document 
to  be  a  true  copy,  taken  from  one  of  the  records  of  my  office, 
entitled  ^  Libro  1  of  French  and  Spanish  Concessions.' 

In  faith  whereof  I  hereunto  subscribe  my  name,  this  18th 
day  of  May,  1849. 

(Signed)  L.  St.  Mabtin,  BegUUr.^ 

Upon  this  document,  the  District  Court  confirmed  the 
claim,  and  the  United  States  appealed. 

It  was  arffued  by  Mr.  Crittenden^  (Attorney-Oeneral,)  for 
the  United  States,  and  by  Messrs.  Jain  and  Taylor  for  the 
appellees. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  claim  appears  to  be  a  groundless  one.  The  paper  pro- 
duced is  a  copy,  certified  by  the  Register  of  the  Land-Office 
at  New  Orleans,  to  have  been  taken  from  one  of  the  records 


1  FoLLOWXD.     United  States  y.  BUUeuXj  U  How.,  108. 
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of  his  office  entitled  "  Libro  1  of  French  and  Spanish  Con- 
cessions." The  paper  as  certified  is  nothing  more  than  the 
preamble  usually  inserted  in  Spanish  grants  where  a  perfect 
and  absolute  title  is  intended  to  be  given  as  contradistin- 
guished from  the  order  of  survey  or  first  concession.  And  at 
the  end  of  this  preamble  is  an  &c.,  without  any  words  of  con- 
cession or  grant,  and  this  &c.  is  followed  by  the  date,  New 
Orleans,  5th  of  January,  1777,  and  the  names  of  Don  Ber- 
nardo de  Galvez,  by  order  of  his  Lordship,  Don  Joseph 
Poucher. 

It  is  not  suggested  that  there  has  been  any  mutilation  of 
the  record,  ana  the  paper  certified  manifestly  contains  all  of 
the  instrument  that  was  ever  written  in  the  record-book,  and 
upon  the  face  of  it,  from  the  manner  in  which  it  terminates 
with  an  &c.  at  the  place  where  the  granting  clause  usually 

*4371  ^^^"^ »  ^^^  ^^^"^  *^^®  unusual  manner,  also,  in  which 
-I  the  names  of  Galvez  and  Foucher  are  arranged  in  the 
certified  copy,  it  looks  much  more  like  a  formula  written  in  a 
record-book  for  the  direction  of  clerks  in  making  out  for  sig- 
nature an  absolute  and  perfect  grant,  than  like  a  paper 
intended  to  convey  the  title  to  land.  And  moreover  there  is 
no  evidence  that  the  petitioners  are  the  heirs  of  Pierre 
LeBlane  named  in  the  paper  which  is  claimed  to  have  been 
a  grant  to  him  ;  no  evidence  that  he  or  those  claiming  under 
him  ever  took  possession  or  exercised  any  act  of  ownership 
over  it;  and  no  evidence  that  any  right  or  title  was  ever 
claimed  to  it,  by  Pierre  LeBlane  or  any  one  claiming  under 
him,  from  the  year  1777,  when  the  paper  bears  date,  down  to 
June  16,  1846,  when  this  petition  was  filed,  being  a  period  of 
sixty-nine  years. 

The  decree  of  the  District  Court  must  be  reversed,  and  a 
mandate  issued  directing  the  petition  to  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  District  Court,  with  directions  to  dui- 
miss  the  petition  of  the  claimants. 
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The  United  States,  AppsLLAiirrs,  v.  Jbaknettb  CABOiiiNiL 
Castant,  Widow  in  community  op  Jacob  Bbandegee, 

DECEASED,   AND   NATUBAL  TUTBIX  OP  HEB  MINOB   ChIL- 

DBEN,  VIZ.:    Odile  Madeline,  Camillus   John,  St»- 

PHAINE,  MaBIE   HeNBIETTA  BbANDEGEE,  AND  OP  CABO- 

UNE  Clotilde  Bbandegee,  Wife  op  Hbnby  Lloyd, 
bbneficiaby  Heibs  and  legal  Repbesbntatives  of 
SAID  Jacob  Bbandegee,  deceased. 

This  conrt  again  decides,  as  in  9  How.,  127,  and  10  How.,  609,  that  by  the  act 
of  1824,  a  claimant  of  land  in  Louisiana  must  aver  and  prove  his  residenoe 
in  that  Province  at  the  date  of  the  grant,  or  on  or  before  the  10th  of 
March,  1804. 

Also,  that  the  act  was  not  intended  to  provide  for  perfect  grants.  Over  sachy 
the  District  Court  has  no  jurisdiction.^ 

A  decree  of  the  court  was  erroneous,  authorizing  the  claimants  to  enter  public 
land,  *iipon  the  ground  that  the  United  States  had  sold  what  was  r^^^Ac 
covered  by  the  claim,  when  there  was  no  evidence  that  the  United  i^^^ 
States  bad  made  any  such  sales.  ^ 

This  was  a  land  case  arising  under  the  acts  of  1824  and 
1844,  which  came  up  by  appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana. 

The  circumstances  of  the  case  are  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for 
the  United  States,  and  Mr,  SoulS  for  the  appellees. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  claim  of  the  appellees  in  this  case  was  preferred  in 
virtue  of  the  provisions  of  the  act  of  Congress  of  May  26th, 
1824,  entitled  ^^  An  act  enabling  the  claimants  to  lands  within 
the  limits  of  the  State  of  Missouri,  and  the  Territory  of 
Arkansas,  to  institute  proceedings  to  try  the  validity  of  their 
claims;*'  vid,  4  Stat,  at  L.,  52,  which  provisions  were  revived 
by  an  act  of  Congress  of  the  17th  of  June,  1844,  and  extended 
to  the  States  of  Louisiana  and  Arkansas,  and  to  so  much  of 
the  States  of  Mississippi  and  Alabama  as  is  included  in  the 
district  of  country  south  of  the  81st  decree  of  north  latitude, 
and  between  the  Mississippi  and  Perdido  Rivers.  6  Stat, 
at  L.,  676. 

^&P.     United  states  v.  Pillerin,  y.  BoeeUtu,  Id.,  81,  S.  C,  Id..  86; 

18  How.,  9 ;  United  States  v.  McOul-  United  States  y.  Ducrass,  Id.,  A 

l&ughj   Id.,   21B:    United   States  y.  <Soe  United  States  y.  Lunie.  11 

jyAuterive^  16  Id..  14 ;  United  States  WaU.,  648. 
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The  original  petition,  presented  in  the  name  of  Jacob  Bran- 
degee,  sets  forth  that  in  pursuance  of  an  order  of  Don  Manuel 
Gayoso  de  Lemos,  Governor-General  of  Louisiana  and  West 
Florida,  Don  Carlos  Laveau  Trudeau  the  royal  surveyor,  did 
on  the  15th  of  November,  1798,  deliver  to  Donna  Maria 
Manetta  Laveau  Trudeau,  a  tract  of  land,  containing  five 
hundred  superficial  arpens,  situated  and  bounded  as  in  the 
petition  described,  and  as  contained  in  a  survey  or  figurative 

{»lan  accompanying  the  petition,  and  as  said  to  have  been  set 
brth  in  a  survey  alleged  to  have  been  previously  made  by 
Pintado,  Deputy-Surveyor  of  Louisiana  and  West  Florida. 
That  afterwards,  on  or  about  the  12th  day  of  November,  1798, 
the  Governor-General  Gayoso  de  Lemos,  made  a  regular  con- 
cession or  grant  of  this  land  to  Donna  Maria  Manetta  Laveau 
Trudeau ;  that  on  the  Slst  of  August,  1821,  the  said  Donna 
Maria  conjointly  with  her  husband,  Josiah  E.  Kerr,  sold  and 
conveyed  the  land  granted  as  aforesaid  to  Brandegee,  and  the 
deed  to  him  is  made  an  exhibit  in  this  case.  The  petition 
further  states,  (referring  to  the  metes  and  bounds  of  the  grant, 
as  described  in  the  survey  and  evidences  of  title),  that  the 
claim  had  been  presented  to  the  Board  of  Land  Commissioners, 
whose  decision  had  been  adverse  thereto ;  that  the  whole  of 
*4AQ'l  ^^  tract  of  land,  or  the  greater  part  ^thereof,  had 
J  either  been  sold  by  the  United  States,  or  confirmed  to 
actual  settlers.  The  petition  then  concludes  with  the  prayer, 
that  the  title  of  the  petitioner  may  be  held  good,  and  that  he 
may  be  entitled  to  enter  an  equal  quantity  of  land  in  lieu  of 
that  which  had  been  sold  or  confirmed  to  others.  The  peti- 
tioner, Jacob  Brandegee,  having  departed  this  life  after  the 
institution  of  these  proceedings,  they  were  revived  in  the 
name  of  his  widow  in  community,  and  of  his  children  and 
heirs. 

There  is  not  exhibited  with  the  'petition  or  in  any  part  of 
the  proceedings,  an  original  order  from  De  Lemos  to  Trudeau, 
directing  the  latter  to  deliver  to  Donna  Maria  Manetta  Tru- 
deau, the  laud  mentioned,  but  there  is  a  certificate  signed  by 
Carlos  Laveau  Trudeau,  as  Royal  Surveyor,  stating  that  he 
had  delivered  possession  to  Donna  Maria  Manetta  Laveau 
Trudeau,  of  the  tract  of  land  of  five  hundred  superficial 
arpens,  corresponding  with  the  figurative  plan  or  survey,  in 
which  the  boundaries  are  described  with  great  precision. 
This  certificate  is  followed  by  an  instrument  adopting  and 
confirming  it,  signed  by  Gayoso  De  Lemos,  styling  himself 
Brigadier  of  the  Royal  Armies,  Governor-General  and  Royal 
Vice-Patron  of  the  Provinces  of  Louisiana  and  West  Florida ; 
and  this  instrument,  after  reciting  the  boundaries  as  contained 
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in  the  certificate,  concludes  in  the  following  terms;  ^^And 
recognizing  the  same ;  approving  them  as  we  do  hereby 
approve  them,  availing  ourselves  of  the  faculty  which  the 
King  has  given  us,  we  grant  in  his  royal  name,  to  the  afore- 
said Donna  Maria  Manetta  Laveau  Trudeau,  the  aforesaid 
five  hundred  superficial  acres  of  land ;  that  she  may  use  and 
dispose  of  them  as  her  own  property,  in  conformity  with  the 
aforesaid  acts.'* 

Upon  the  aforegoing  petition,  and  the  documents  above 
referred  to,  constituting  all  the  evidence  in  this  cause,  the 
District  Court,  on  the  8th  of  June,  1849,  ordered  and  decreed, 
'^  that  the  grant  made  by  the  Spanish  government  to  Donna 
Maria  Manetta  Laveau  Trudeau  was  a  perfect  one ;  that 
therefore,  the  plaintiffs  are  entitled  to  the  relief  granted  by 
the  act  of  Congress,  approved  on  the  17th  of  June,  1844,  and 
the  act  of  1824,  to  which  it  refers ;  and  that  it  is  therefore 
ordered  and  decreed,  that  the  grant  is  valid  against  the  United 
States,  and  that  the  land  described  in  the  said  grant  and  sur- 
vey thereof,  as  part  of  the  exhibits,  containing  five  hundred 
superficial  arpens,  according  to  the  metes  and  bounds  as 
described  in  the  said  grant  and  survey,  belongs  to  the  peti- 
tioners holding  under  the  original  grantee."  The  same  court 
then  proceeds  to  declare ;  **  that  whereas  it  is  ascertained  that 
a  great  part  of  the  land  is  now  held  by  titles  emanating  from 
the  United  States,  it  is  further  ordered,  adjudged,  and  decreed, 
that  for  all  the  land  within  the  limits  so  *held,  which  r«44A 
has  been  sold  or  otherwise  disposed  of  by  the  United  ^ 
States,  the  petitioners  shall  be,  and  they  are  hereby  author- 
ized to  enter  in  any  land-office  of  the  United  States  in  the 
state  of  Louisiana,  a  like  quantity  of  public  land  elsewhere, 
in  conformity  with  the  provision  of  the  11th  section  of  the 
act  of  Congress,  approved  on  the  26th  of  May,  1824." 

This  decision  of  the  district  judge  is  palpably  inconsistent 
with  the  repeated  adjudications  oi  this  court,  upon  the  lan- 
guage and  objects  of  the  act  of  Congress  of  1824,  and  of  the 
reviving  act  of  1844 ;  and  is  indeed  contradictory  and  inconsis- 
tent with  itself,  in  the  different  grounds  it  assumes  for  its 
support.  Before  proceeding  to  a  more  particular  examination 
of  the  decision  of  the  District  Court,  it  seems  proper  to  advert 
to  the  true  position  of  the  petitioner,  or  rather  of  the  grantee, 
from  whom  his  title  is  deduced,  as  described  in  the  petition, 
and  to  inquire  whether  that  position,  as  there  described,  apart 
from  the  question  of  the  completeness  or  incompleteness  of 
the  grant,  be  one  on  which  the  jurisdiction  of  the  Distriot 
Court  could  attach.  Thus  it  must  be  remembered,  that  in  the 
enumeration  in  the  act  of  1824,  of  the  qualifications  requisite 
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for  claiming  the  benefit  of  that  act,  is  the  residence  of  the 
grantee  within  the  province  of  Louisiana,  at  the  date  of  the 
grant,  or  on  or  before  the  10th  day  of  March,  1804.  This 
requisite  of  residence  at  one  of  the  periods  prescribed,  can  in 
nowise  be  received  as  a  matter  of  form.  It  is  of  the  essence 
of  the  right  to  invoke  the  aid  of  the  act  of  Congress,  which 
was  designed  to  confer  a  benefit  on  actual  occupants  or  set- 
tlers. Such  being  its  character,  it  should,  therefore,  in  every 
instance  in  which  that  act  is  appealed  to,  be  both  averred  and 
proved.  In  the  case  before  us  the  petition  is  wholly 
silent  as  to  this  qualification,  and  no  proof  is  adduced  as 
to  its  existence.  For  this  omission  alone,  then,  to  aver  a 
material,  nay,  the  most  material  ingredient  in  the  right  to 
invoke  the  aid  of  the  act  of  1824,  the  petition  presented  no 
case  upon  which  the  jurisdiction  of  the  District  Court  could 
attach.  Tliis  point  has  been  ruled  in  the  cases  of  the  United 
States  V.  Reynes^  in  9th  Howard,  127,  and  of  the  United  States 
V.  D'^Auterive^  in  10th  Howard,  609,  and  in  other  cases  decided 
during  the  present  term  of  this  court.  But  let  us  view  this 
case  in  other  aspects  of  it,  as  exhibited  upon  the  face  of  the 
petition  and  documents  adduced  to  sustain  it ;  and  as  it  is 
characterized  in  the  decree  of  the  District  Court,  in  order  to 
determine  whether  it  be  one  within  either  the  mischiefs  or  the 
remedies  described  or  provided  by  the  act  of  Congress  of  May 
26th,  1824.  By  recurrence  to  the  certificate  of  Trudeau,  and 
to  the  figurative  plan  accompanying  it,  dated  November  15th, 
1798,  the  quantity  of  the  land  and  the  boundaries  thereof  will 
*4411  ^^  ^^^^  ^  have  been  *fixed  and  described  with  the 
^  utmost  precision,  so  as  to  leave  no  room  for  mistake  or 
uncertainty.  Turning  next  to  the  grant  or  concession  by 
Oayoso,  on  the  12th  of  December,  1798,  it  will  be  seen  that 
the  certificate  of  survey  by  Trudeau,  and  the  figurative  plan, 
are  directly  referred  to,  and  all  the  lines  and  boundaries,  the 
quantity  of  land',  and,  indeed,  every  indicium  by  which  it  had 
been  described,  are  adopted  by  the  grantor,  in  the  very  Ian 
guage  of  the  certificate ;  and  after  such  reference  and  adop- 
tion, the  grant  concludes  in  the  following  terms :  '^  Approving 
them  as  we  do  hereby  approve  them,  availing  ourselves  of  the 
faculty  which  the  King  has  given  us,  we  grant  in  his  royal 
name,  to  the  aforesaid  Donna  Maria  Manetta  Laveau  Trudeau, 
the  aforesaid  five  hundred  superficial  acres  of  land,  that  she 
may  use  and  dispose  of  them  as  her  own  property,  in  con- 
formity with  the  aforesaid  acts.*'  The  effect  of  these  pro- 
ceedings on  the  part  of  the  Spanish  governor  was  to  vest  in 
the  grantee  a  perfect  legal  estate,  in  the  subject  granted  the 
^Undo  in  f'orina^  The  District  Court,  upon  tha  ntrength  of 
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these  proceedings,  declares '  what  was  unquestionably  true, 
viz.,  that  the  title  vested  in  the  grantee  b}'  the  Spanish  authori- 
ties was  a  perfect  one ;  but  the  court  goes  on  to  deduce  from 
this  truth  a  consequence  which  it  did  not  warrant,  but  which 
it  entirely  excluded,  viz.,  that  ^Hherefore  the  plainti£Ps  are 
entitled  to  the  relief  granted  by  the  act  of  Congress,  entitled, 
&c/'  The  le^timate  deduction  from  the  facts  above  ascer- 
tained and  admitted  by  the  court,  would  have  been  to  this 
effect,  and  therefore  the  District  Court  could  have  no  juris* 
diction  of  the  plaintiff's  petition,  and  that  the  same  be  accord- 
ingly dismissed.  It  is  in  this  respect  that  the  inconsistency 
of  the  decree  of  the  District  Court,  with  the  facts  on  which 
it  professes  to  be  founded,  and  with  the  acts  of  1824  and  1844^ 
and  with  itself,  is  made  manifest.  It  first  asserts  the  com- 
pleteness of  the  title  of  the  petitioner,  and  then  declares  it  to 
be  dependent  on  aids  provided  by  statute ;  provided  for  the 
purpose  of  perfecting  titles  avowedly  incomplete,  which  must 
continue  forever  incomplete,  except  for  the  means  so  provided 
for  perfecting  them.  That  interpretation  of  the  acts  of  Con- 
gress of  1824  and  1844,  which  declares  them  to  be  inappli- 
cable to  perfect  legal  titles,  can  no  longer  be  questioned. 

It  has  been  expressly  ruled  in  the  cases  already  cited  of  the 
United  States  v.  Reynes^  9  How.,  127,  and  in  the  United 
States  V.  jyAuterive^  10  Id.,  609 ;  and  upon  the  same  interpreta- 
tion of  the  statutes  above-mentioned,  have  numerous  cases 
been  decided  during  the  present  term.  The  decree  of  the 
District  Court  in  this  case  is  marked  by  other  peculiarities 
which  must  deprive  it  of  any  validity  whatsoever.  The 
decree  first  decides  that  the  title  of  Donoa  Maria  to  the 
land  in  question  is  *good  and  complete  as  against  the  r*AAo 
United  States,  and  that,  therefore,  the  land  belongs  to  *- 
the  petitioners,  as  deducing  title  from  her.  The  decree  then 
proceeds  to  declare  and  order,  ^^  that  whereas  it  is  ascertained 
that  a  great  part  of  the  said  land  is  now  held  by  titles  ema- 
nating from  the  United  States,  it  is  further  ordered,  adjudged, 
and  decreed,  that  for  all  the  land  within  the  limits  so  held, 
which  has  been  sold  or  otherwise  disposed  of  by  the  United 
States,  the  petitioners  shall  be,  and  they  are  hereby  author- 
ized, to  enter  in  any  land-office  of  the  United  States  in  the 
state  of  Louisiana,  a  like  quantity  of  public  land  elsewhere, 
in  conformity  with  the  provisions  of  the  eleventh  section  of 
the  act  of  Congress,  approved  on  the  26th  of  May,  1824." 

Now,  it  is  to  be  observed  in  the  first  place,  that  there  is,  in 
this  case,  on  the  part  of  the  United  States,  a  general  denial 
of  every  fact  contained  in  the  petition  ;  nothing  is  admitted 
directly  or  by  implication.     In  the  next  place,  there  is  not  in 
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this  record  to  be  found  even  an  attempt  to  show  a  grant  or 
confirmation  of  any  portion  of  this  land  by  the  United  States 
to  any  person  whomsoever ;  nor  the  possession  of  it,  nor  of 
any  portion  of  it,  by  any  person  at  any  time  ;  not  even  by  the 
petitioners  or  those  from  whom  their  title  is  deduced.  Indeed, 
none  but  the  government  of  the  United  States  is  made  a  party 
defendant  in  this  case.  Upon  what  proof,  or  on  what  surmise 
even,  the  District  Court  could  conclude,  that  the  lands  had 
been  granted  or  confirmed  by  the  United  States,  this  court 
cannot  conjecture.  Even  if  the  opinion  of  the  court  could 
import  intrinsically  any  proof  upon  this  point,  the  inquiries 
would  remain,  as  to  what  portion  of  the  lands  had  been 
granted ;  by  whom,  and  to  whom.  Without  information 
upon  these  heads,  it  seems  difficult  to  ima^ne,  if  the  fact 
of  grants  having  been  made  were  to  be  conceded,  what  should 
be  the  extent  of  the  equivalent  to  be  substituted  for  them. 
The  mere  assertion  of  the  one  or  the  other  can  invest  no 
right,  and  impose  no  duty.  It  is  too  vague  and  indefinite  to 
be  comprehended,  much  less  to  be  enforced  with  due  regard 
to  the  riehts  of  the  parties  to  the  cause. 

It  is,  therefore,  for  the  several  reasons  before  assigned,  the 
opinion  of  this  court,  that  the  decree  of  the  District  Court  be 
reversed,  and  the  petition  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
*4iisn  ^o^^*^  ^^  ^^^  *cause  be,  and  the  same  is  hereby  reversed 
-I  and  annulled ;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  District  Court,  with  directions 
to  dismiss  the  petition  of  the  claimants. 
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Thb  Pbopelleb  Genesbe  Chief,  her  Tackle,  Apparel, 
AND  Furniture,  William  L.  Pierce,  Master,  Alex- 
ander Eelsey,  William  H.  Cheney,  William  Hunter, 
Lansing  B.  Swan,  George  R.  Clark,  and  Elisha  B. 
Strong,  Appellants,  v.  Henry  Fitzhuqh,  DeWitt  €• 

LrCTLEJOHN,   AND  JAMES   PbGK. 

The  act  of  Congress,  passed  on  the  26th  of  February,  1845,  (6  Stat,  at  L.,  728,) 
extending  the  jurisdiction  of  the  district  courts  to  certain  cases  upon  the 
lakes,  and  navigable  waters  connecting  the  same,  is  consistent  with  the 
Constitution  of  the  United  States.' 

It  does  not  rest  upon  the  power  granted  to  Goneress  to  regulate  commerce. 

But  it  rests  upon  the  ground  that  the  lake^  ana  navigable  waters  connecting 
them  are  within  the  scope  of  admiralty  and  maritime  jurisdiction,  as  Imown 
and  understood  in  the  United  States,  when  the  Constitution  was  adopted. 

The  admiralty  and  maritime  jurisdiction  granted  to  the  Federal  Government 
by  the  Constitution  of  the  United  States  is  not  limited  to  tide-waters,  but 
extends  to  all  public  navigable  lakes  and  rivers,  where  commerce  is  carried 
on  between  different  states,  or  with  a  foreign  na^ion.^ 

In  the  present  case  of  collision  between  a  vessel  navigated  by  steam  and  a 
sailing  vessel,  the  evidence  shows  tliat  the  former  was  in  fault. 

It  is  the  duty  of  every  steamboat  to  keep  a  trustworthy  person  employed  as  a 
look-out;  and  if  there  be  none  such,  additional  to  the  helmsman,  or  if  he 
was  not  stationed  in  a  proper  place,  or  not  visilantly  employed  in  his  dutv, 
it  must  be  regarded  as  primA  fade  evidence  tnat  the  collision  was  the  faiut 
of  the  steamboat.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

It  was  a  libel  filed  by  Fitzhugh,  Littlejohn,  and  Peck. 

^CrrsD.     Jackson  v.    Steamboat  fit  JioAn  v.  Paine,  10  Id.,  557.  See  also 

Magnolia,  20   How.,  209,  305.    See  Haney  v.  BaXtimore  Steam  Packet 

Allen  V.  Ne\Dherry,  21  How.,  246.  Co,,  23  Id.,  295;  The  Prop.  Commerce, 

2  Followed.     T?ie  Hine  t.  Trevor,  1  Black,  579, 580;  The  Ottowa,  3  Wail., 

4  Wall.,  563;  see  also  Atkins  t.  Disin-  273;  The  Grace  Oirdler,  7  Id.,  201; 

tegrating  Co.,  18  Wall.,  304:  Fretz  v.  8L  Paul  Ac.  R,  B.  Co.  v.  Shurmeir^ 

Bull,  post  *468;  Jackson  ▼.  Steamboat  7  Id.,  288;  The  Belfast,  Id.,  639 ;  The 

Magnolia,  20 How.,  m).  S.P.  McOin-  Eagle,  8  Id.,  20-26;  The  Fabrbanks^ 

nisY.  TAePontiae, 5 McLean, 359;  8.C.  9  Id.,  422;  The  Daniel  Ball,  10  Id., 

Newb.,  130;  Franconet  v.  The  Back-  563;  Insurance  Co,  v.  Dunham,  11  Id., 

us,  Newb.,  1;  The  Young  America,  26;  The  Ariadne,  13  Id.,  479;  Steam' 

Id.,  101;   The  Bacon,  Id.,  274;  The  boat  Co.  y.  Chase,  l(Md.j6Sil:  Barney 

Jenny  Lind,  Id.,  443;  Leonard  v.  The  v.  Keokuk,  4  Otto,  324,  388;  Ex  parte 

Foluntoer,  1  Chic.  L.N.,  185;  Wolver-  Easton,  5  Id.,  72;  Oillet  ▼.   Pierce, 

tonv.  Lacey,  18  Law  Rep.,  672;  The  1  Bro.  Adm.,  555;  The  Ant,  10  Fed. 

Ohler,  2  Hughes,  12;  The  Petrel  ▼.  Rep.,  297;  The  Excelsior,  12  Id.,  200; 

Dumont,  28  Ohio  St.,  602;  The  Sarah  Stewart  v.  Potomac  Ferry  Co.,  Id., 

Jane,  1  Low.,  203;  The  Elmira  Shep-  304;  8.  c,  5  Hughes,  382;  The  Golden 

herd,  8  Blatcbf.,  841;  The  Monitor,  9  Grove,  13  Fed.  Rep.,  688;  WaUUnf  ▼. 

Ben,,  78.  The  Prop.  New  York,  1  Flipp.,  66; 

^FoLLOWKD.  New  York  Ac.  Transp.  The  Steamer  Ancon,  6  Sawy.,  128; 

Co.  T.  Philadelphia  Ac.  Steam  Nav.  Holmes  r.  Oregon  Ac.  B^y.  Co.,  Id*, 

Co.,  22  How.,  472;  Steamboat  New  266. 
York  V.  Hea,  18  Id.,  225;  see  note  to 
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The  libellants  filed  their  libel  in  the  District  Court  for  the 
Northern  District  of  New  York,  against  the  propeller  Gene- 
see Chief,  and  Pierce,  as  master,  in  which  they  allege  that 
they  were  the  owners  of  the  schooner  Cuba,  a  vessel  of  fifty 
tons  burden  and  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  employed  in  the  business  of  commercie  nnd 
navigation  between  ports  and  places  in  different  states  and 
terrilories  Upon  the  lakes,  and  navigable  waters  connecting 
said  lakes.  That  said  schooner,  at  the  time  of  the  loss  and 
collision,  thereinafter  mentioned,  was  laden  with  five  thou- 
sand nine  hundred  and  fifty-five  bushels  of  wheat ;  and  qn 
tiake  Ontario,  about  forty  miles  below  Niagara,  bound  from 
Sandusky,  in  the  state  of  Ohio,  to  Oswego,  in  the  state  of 
New  York.  That  the  propeller  Genesee  Chief,  of  which  the 
appellant,  Pierce,  was  master,  and  being  a  vessel  of  fifty  tons 
^AAA-x  burden  and  upwards,  duly  enrolled  and  'licensed  as 
-'  aforesaid,  and  then  actually  engaged  in  commerce  and 
navigation  as  aforesaid,  while  at  the  place  aforesaid,  on  the 
sixth  day  of  May,  1847,  by  the  carelessness  and  negligence  of 
the  master  and  crew,  ran  foul  of  and  sunk  the  said  schooner, 
with  her  cargo ;  and  concluding  with  the  usual  prayer  for 
the  condemnation  of  the  vessel  and  for  the  payment  of  the 
damage. 

The  claimants  of  Alexander  Kelsey  and  others,  and  the 
master,  put  in  their  joint  and  several  answer  to  the  libel, 
kvdmittiug  the  collision  and  the  loss  of  the  Cuba,  but  denying 
that  the  collision  happened  from  any  want  of  care,  negligence, 
or  mismanagement  of  the  master  or  crew  of  the  propeller,  and 
alleging  that  the  collision  occurred  in  consequence  of,  and  was 
ooeasioned  by  the  carelessness,  ignorance,  mismanagement  and 
want  of  skill  of  the  master  and  crew  of  the  Cuba.  The  answer 
aho  contains  the  following  objection  to  the  jurisdiction  of  the 
court:  ^And  these  respondents  aver  that  the  respondents 
Alexander  Kelsey,  William  H.  Cheney,  Lansing  B.  Swan, 
George  R.  Clarke,  Elisha  B.  Strong,  and  William  L.  Pierce, 
are  all  citizens  of  the  state  of  New  York,  and  that  the  said 
Henry  Fitzhugh  and  Dewitt  C.  Littlejohn  are  also  citizens  of 
the  state  of  New  York ;  and  they  also  aver  that  the  collision 
set  forth  in  the  said  libel  occurred  within  the  territorial  boun- 
daries of  the  said  state,  and  not  on  the  high  seas,  nor  in  ao^y 
erm  of  the  sea,  river,  creek,  stream,  or  other  body  of  water 
where  the  tide  ebbs  and  fiows,  and  therefore  they  say  that  thi;) 
oonrt  has  no  jurisdiction  over  the  matters  set  forth  in  the  said 
tibel,  and  they  pray  that  the  same  effect  may  be  given  to  their 
dbifeuse  in  this  respect  as  if  the  same  were  made  by  speciai 
plea  or  exception.'^ 
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The  cause  was  tried  before  his  honor  the  dislriot  judge,  in 
April,  1848,  and  a  decree  passed  in  favor  of  the  libellants. 
The  respondents  appealed  to  the  Circuit  Court,  and  the  cause 
was  tried  in  that  eourt  in  June,  1849«  The  decree  of  the 
District  Court  was  affirmed. 

The  master  of  the  propeller,  Pierce,  was  allowed  to  file  a 
separate  answer  in  the  Circuit  Court,  and  he  was  sworn  as  a 
witness  for  the  claimants. 

From  this  decree  the  owners  of  the  pn^Uer  appealed  to 
this  court. 

it  was  argued  by  Mr.  Matheuss^  for  the  appellants,  and  by 
Mr.  Grant  and  Mr.  Sevford^  for  the  appellees. 

The  points  made  by  the  appellees  (the  libellants)  will  first 
be  stated  as  they  were  made  in  the  Circuit  Court  and  repeated 
here.  The  natural  order  appears  to  be  that  the  libellants 
should  pvoTe  their  ease* 

^Mr.  €hMNt^  for  the  lib^Iants^  eontended  that  the  r«445 
fbUowing  £EM)ts  were  proTed  by  the  evideDoe,  and  made  ^ 
these  points : 

1st  Point.  The  propeller  was  bound  up  the  lake  with  a 
light  load,  going  eieht  miles  an  hour,  while  the  Cuba  was 
bound  down  the  lahe,  heayily  loaded,  with  a  light  breeze, 
making  only  two  miles  an  hour.  The  courses  of  the  two 
vessels  were  about  one  hundred  rods  apart,  and  they  would 
have  passed  each  other  al  that  distanee,  had  not  the  propeller 
swung  off  from  her  course. 

9d.  The  Cuba  was  close  hauled  on  the  wind,  and  having  laid 
her  oourse,  was  justified  in  keeping  it. 

1.  A  vessel  having  the  wind  free  must  give  way  to  one  eloee 
hauled,  or  be  responsible  for  the  consequences.  2  Dodsv,  86, 
87 ;  2  Chit.  Gen.  Pr.,  514 ;  Story  on  Bailm.,  611 ;  Am.  Law 
Journal,  vol.  4,  No.  4;  Lyle  v.  2^  Cmestoea;  Id.  Feb.  1849, 
854. 

%  A  steam  vessel  is  regarded  as  always  having  the  wind 
iBi%  2  Hagg.  Adm.,  178 ;  8  Id.,  414 ;  2  Wend.  (N.  Y.),  462 ; 
2  Chit.  Gen.  Pr.,  514,  616 ;  Story  on  Bailm.,  611 ;  Conk.  Adm, 
P»^  80S,  80»;  Abbott  on  Ship*,  part.  8^  p.  80^  808,  811 ;  10 
How.,  558-687. 

&  The  proeeedifigs  on  the  part  of  her  master  were  strictly 
regttUr ;  he  perforiivdd  his  duty  in  every  respect.  Story  on 
BMttt^  611 ;  The  Thoim^  6  Robv  Nov,  846 ;  5  Rob.,  816v 

4.  The  Cuba  had  a  good  light,  which  was  hung  in  a  eoD» 
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spicuous  place,  and  was  seen  by  the  propeller  four  or  five 
miles  ofiF. 

6.  No  response  was  given  to  the  Cuba's  hail,  and  the  pro- 
peller continuing  on  her  swinging  course  to  bear  down  directly 
upon  the  Cuba,  the  captain  was  justified  in  his  order  to  put 
the  helm  down ;  especially  as  the  danger  had  then  become  so 
imminent,  that  the  putting  the  helm  up  or  down  could  not 
have  avoided  the  collision  or  changed  its  result. 

6.  Pierce  is  not  a  competent  witness  for  the  appellants.  1 
Browne  Civ.  Co.  Law,  600,  501 ;  1  Story,  96 ;  1  Ware,  867 : 
Wood's  Inst.,  815,  816 ;  2  Paige  (N.  Y.),  54 ;  1  Sumn.,  843, 
844,  401,  482 ;  2  Gall.,  48,  50 ;  How.  Rep.,  58,  57 ;  2  Hagg. 
Adm.,  149, 151;  1  Pet.  Adm.,  189, 141,  211. 

1st.  The  appellants  have  been  guilty  of  delay.  They  might 
have  got  this  testimony  in  the  court  below.  Conk.  Adm.  Pr., 
755 ;  1  Sumn.,  881. 

2d.  The  moving  papers  are  defective  in  not  showing  how 
the  testimony  of  Captain  Pierce  is  pertinent.  1  Sumn.,  844, 
845. 

7.  The  collision  was  occasioned  by  the  carelessness,  negli- 
gence, and  mismanagement  of  those  having  charge  of  the 
propeller,  and  the  appellants  are  responsible  for  all  the  conse- 
quences. 

*4461  *  ^®^'  ^^^  propeller  swung  from  her  course,  as  if  to 
•J  pass  the  Cuba  on  her  larboard  side,  and,  while  thus 
swinging  out,  she  ran  down  and  sunk  the  latter,  with  her 
engine  in  full  operation. 

2d.  There  was  no  officer  of  the  watch  on  duty. 

8d.  There  was  no  look-out. 

4th.  The  wheelsman  is  not  a  look-out.     10  How.,  558,  687. 

6th.  White,  the  wheelsman,  was  asleep ;  if  not,  he  was  inca- 
pacitated by  liquor  or  imperfect  vision. 

6th.  Boskkirk  was  not  competent  as  a  look-out,  even  if  he 
had  been  on  duty. 

7th.  There  was  no  response  from  the  propeller  to  the  hail  of 
the  Cuba.  Abbott  on  Ship.,  284 ;  Story  on  Bailm.,  6,  611 ;  8 
Kent  Com.,  280;  5  Id.;  Brig  Cynosure;  7  Law  Rep.,  222; 
The  Shannon,  1  Wm.  Rob.,  467;  1  Law  Rep.,  818,  818; 
Conk.  Adm..  805-811. 

«  • 

8th.  The  engine  was  not  stopped.  It  was  a  clear  starlight 
night. 

8.  The  propeller  must  account  for  her  situation,  and  show 
satisfactorily  that  there  was  no  mismanagement,  or  mistake,  or 
blame,  that  can  be  reasonably  imputed  to  her.  The  Peiftik^ 
8  Hagg.  Adm.,  414,  417. 

9.  Her  excuses  are  unsatisfactory  and  untrue,  to  wit ! 
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Ist.  That  the  Cuba  had  the  wind  fair;  that  she  changed 
her  course  and  crossed  the  propeller's  bows. 

2d.  That  the  Cuba  had  no  light ;  and  if  she  had,  the  night 
was  so  thick,  smoky,  and  foggy,  it  could  not  have  been  seen 
by  the  propeller. 

10.  The  case,  as  claimed  by  the  appellants,  is  not  possible ; 
while  the  one  proven  'by  the  libellants  could  have  occurred. 

Under  the  former,  the  vessels  could  not  be  brought  together 
by  their  courses  and  speed,  as  is  demonstrated  by  the  diagrams. 

11.  The  act  of  Congress  of  1845,  extending  the  jurisdiction 
of  the  District  Court  to  the  cases  therein  mentioned,  is  consti- 
tutional. 5  How.,  441;  6  Id.,  844,  886;  CHbbons  v.  Ogden, 
9  Wheat.,  1. 

12.  The  libellants  are  entitled  to  recover  the  amount  of 
damages  allowed  them  in  the  decree  below,  together  with  the 
interest  thereon,  '^with  costs,  in  the  District  Court,  in  the 
Circuit  Court,  and  in  the  Supreme  Court,  and  damages  and 
reasonable  counsel  fee.    Rule  17,  20." 

Mr.  MathewB  made  the  following  points : 

1st.  The  District  Court  had  not  jurisdiction  of  the  case,  and 
the  libel  should  have  been  dismissed  for  that  cause.  The 
following  three  reasons  are  given  for  this : 

1.  It  is  not  a  case  of  admiralty  and  maritinie  jurisdiction, 
•under  the  Constitution  of  the  United  States,  which  is  r*^^^ 
limited  to  cases  occurring  upon  waters  within  the  ebb  ^ 
and  flow  of  the  tide.  The  Jefferson,  10  Wheat.,  428 ;  The 
Steamboat  Orleans  v.  Phcebus,  11  Pet.,  175 ;  The  United  States 
V.  Oombsy  12  Id.,  72 ;  Waring  et  al.  v.  Clarke^  5  How.,  441 ; 
New  Jersey  S,  If.  Co.  v.  Merchants  Bank^  6  Id.;  844 ;  Thomas 
y.  Lar^y  2  Sumn.,  1,  9. 

2.  It  is  not  a  case  arising  under  the  Constitution,  or  any  law 
of  Congress.     1  Pet.,  612,  645 ;  10  How.,  99.  ' 

8.  The  act  of  Congress  of  the  26th  February,  1846,  is  not 
authorized  by  the  Constitution  of  the  United  States,  and  is  in 
conflict  with  it,  and  is  void. 

The  Constitution  declares  that  the  judicial  power  of  the 
federal  courts  shall  extend  to  all  cases  arising  under  the  Con- 
stitution and  the  laws  of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  and  to  other  cases  particu- 
larly enumerated,  but  which  it  is  unnecessary  to  specify  here. 

It  is  supposed  that  the  jurisdiction  of  the  federal  courts  is 
limited  to  the  cases  and  subjects  particularly  enumerated  in 
the  Constitution,  and  that  it  cannot  be  extended  beyond  these. 
Such  has  been  the  uniform  construction  of  that  instrument. 

In  the  case  of  Marbury  v.  Madison^  1  Cranch,  187,  it  was 
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held  that  the  Supreme  Court  had  not  jurisdiction  to  issue  writs 
of  mandamus^  and  that  the  13th  section  of  the  Judiciary  Act 
of  1790^  conferring  such  jurisdiction,  was  not  authorized  by 
the  Constitution,  and  was  void. 

In  Hodgson  v.  Bowerbank^  5  Cranch,  803,  jurisdiction  was 
claimed,  on  the  ground  that  an  alien  was  a  party  under  the 
11th  section  of  the  Judiciary  Act  of  1789»  "Marshall,  C.  J. 
Turn  to  the  article  of  the  Constitution  of  the  United  States, 
for  the  statute  oannot  extend  the  jurisdiction  beyond  the  limits 
of  the  Constitution/'  The  same  point  was  ruled  in  the  case 
of  Mosaman  v.  Higginsonj  4  Dall.,  12. 

In  the  88d  number  of  the  Federalist,  Mr.  Hamilton  uses  the 
following  language :  "  In  like  manner,  the  authority  of  the 
federal  judicatures  is  declared  by  the  Constitution  to  compre- 
hend certain  cases  particularly  specified.  The  expression  of 
those  cases  marks  the  precise  limits  beyond  which  the  federal 
eourts  cannot  extend  their  jurisdiction ;  because  the  objects  of 
their  cognizance  being  enumerated,  the  specification  would  be 
nugatory  if  it  did  not  exclude  all  ideas  of  more  extensive 
authority."  And,  again,  in  No.  82,  he  says :  ^^  I  shall  lay  it 
down  as  a  rule,  that  the  state  oourts  will  re^in  the  jurisdiction 
they  now  have,  unless  it  appears  to  be  taken  away  in  one  of 
the  enumerated  modes."  And  see,  also,  opinion  of  C.  J. 
Marshall,  in  Marhury  v.  Madison^  1  Cranch,  173,  174* 
♦4481  *The  doctrine  which  I  deduce  from  these  authorities 
•J  is  this :  the  constitution  declares  that  the  judicial  power 
shall  extend  to  certain  cases,  which  are  particularly  expressed, 
and  limits  its  exercises  to  those  cases. 

If  this  proposition  is  sound,  then  the  aet  of  the  26th  Febru- 
ary i«  not  authorized  by,  and  is  in  conflict  with,  the  Constitu- 
tion ;  but  the  act  extends  the  jurisdiction  to  caaes  which  this 
ooorl  has  already  held  are  not  among  the  oases  particularly 
'specified  in  the  Constitution. 

It  may,  however,  be  said  that,  under  the  power  given  to 
Ooagress  to  regulate  commerce  among  the  several  states,  amI 
to  make  all  laws  which  shall  be  necessary  and  proper  lor  car- 
lying  into  execution  this  power.  Congress  was  authorised  to 
make  the  law  in  question.  It  may  be  observed,  in  the  fest 
ploee,  that  the  act  does  not  purport  to  be  a  regulation  of  oouh 
BMrce.  The  title  of  the  act  shows  that  its  object  is  simply  to 
extend  the  jurisdiction  of  the  distriol  oourts  to  caaes  whidi 
were  not  before  within  the  cognizance  of  those  courts.  Al- 
though the  title  of  an  act  cannot  be  regarded  as  any  part  ol 
tbe  act  itself,  it  is  sometimes  resorted  to,  to  asoertain  the 
objeel  and  purpose  of  its  enactment.    See  Dwarr.  ou  Stat.,668L 

But  I  have  ali^adv  shown,  that  the  Constitutioa  contains  a 
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prohibition  against  extending  the  judicial  power  beyond  the 
cases  specified  in  the  Constitution.  The  Constitution  must 
be  so  construed  that  all  its  parts  will  harmonize.  The  power 
to  regulate  commerce,  and  to  make  all  laws  necessary  and 
proper  for  that  purpose,  must  be  so  executed  as  not  to  conflict 
with  the  prohibition  against  extending  the  judicial  power 
beyond  the  prescribed  limits. 

It  will  not  be  pretended  that  Congress  has  the  power  to 
make  any  ex  post  facto  law,  or  to  lay  any  tax  or  duty  on  arti- 
cles exported  from  any  state,  in  execution  of  the  power  to 
regulate  'commerce.  The  prohibition  in  these  cases  is  ex- 
pressed ;  but  a  prohibition  which  is  necessarily  implied,  is 
just  as  binding  upon  Congress  as  if  it  were  expressed.  The 
Constitution  has  made  ample  provision  for  bringing  within  the 
cognizance  of  the  federal  courts  all  cases  which  may  arise 
under  any  proper  regulation  of  commerce  among  the  states, 
which  may  be  prescribed  by  Congress  in  the  general  provision, 
that  the  judicial  power  shall  extend  to  all  cases  arising  under 
any  law  of  the  United  States. 

If  this  law  can  be  sustained,  it  is  not  perceived  why  Con- 
gress may  not  extend  the  jurisdiction  of  the  federal  courts  to 
every  case  of  contract  or  tort,  growing  out  of  the  extensive 
trade  and  commerce,  now  carried  on,  by  land  and  water, 
among  the  states  of  the  Union ;  and  thus  draw  within  the 
cognizance  of  these  courts  one  half  of  the  litigation  of  the 
country.     See  opinion  of  Mr.  J.  Nelson,  6  How.,  892. 

•2d.  The  libellants  are  not  entitled  to  recover  in  rutAAQ 
this  case  upon  the  merits,  without  showing  negligence  ^ 
on  the  part  of  the  Chief,  accompanied  with  freedom  from 
blame  on  the  part  of  the  Cuba.  Abbott  on  Ship.,  288,  Per- 
kins's ed.,  812.  The  burden  of  proving  negligence  is  on  the 
libellants.     2  Hagg.  Adm.,  145. 

8rd.  The  Chief  was  without  fault.  No  blame  or  negligence 
can  be  imputed  to  her. 

1.  She  was  well  and  sufficiently  manned. 

2.  She  was  well  lighted,  and  lights  were  in  proper  places. 
8.  She  had  a  competent  and  proper  look-out.     The  captain, 

the  man  at  the  wheel,  and  one  on  the  deck  were  sufficient. 
10  How.,  585.  If  the  captain  and  the  man  at  the  wheel  alone 
were  on  deck,  it  was  a  competent  look-out,  according  to  the 
testimony  of  all  the  nautical  men  in  this  case. 

4.  But  if  the  look-out  was  insufficient,  unless  the  loss  can  be 
imputed  to  that  cause,  the  libellants  cannot  recover.  6  Law 
Rep.,  111. 

5.  If  the  Cuba  had  no  light  in  her  rigging,  it  was  not  the 
fault  of  the  Chief  that  she  was  not  seen  in  time  to  avoid  the 
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collision.  In  the  absence  of  such  light  she  could  not  have 
been  seen  from  the  Chief.  The  smoke  or  haze  on  the  water, 
and  the  position  of  the  Cuba  between  the  Chief  and  the  land 
prevented  it. 

4th.  The  pretence  that  the  Chief  suddenly  changed  her 
course  just  before  the  collision,  and  swung  around  to  the 
north,  is  without  any  foundation. 

1.  The  weight  of  evidence  is  clearly  against  it. 

2.  It  is  improbable.  When  the  testimony  is  conflicting,  the 
court  will  be  guided  by  the  probabilities  of  the  case.  The 
Mary  Stuart,  2  W.  Rob.,  244. 

6th.  The  course  of  the  Chief  in  going  to  the  leeward  was 

? roper.     It  was  according  to  the  law  of  the  sea.     8  Carr.  & 
^,  628-629;  Id.,  601 ;  8  Hagg.  Adm.,  821 ;  1  Law  Rep.,  818, 
818. 

6th.  The  Cuba  was  in  fault,  and  her  fault  was  the  cause  of 
the  collision. 

1.  She  was  in  fault  in  bearing  away  after  she  saw  the  Chiefs 
light.  The  Cuba  should  have  kept  her  course,  on  the  libel- 
lants'  own. showing.  If  she  was  close-hauled,  she  should  have 
kept  her  course.  The  Celt,  8  Hagg.  Adm.,  821,  and  see  fol.  974 
and  1812  of  case.  If  she  had  the  wind  three  points  free,  then 
she  should  have  passed  to  the  right  even  if  she  had  to  change 
her  course  for  that  purpose.  1  Law  Rep.,  818,  318,  and  see 
testimony  of  Capt.  Eggleston,  fol.  1012. 

2.  The  master  of  the  Cuba  says  he  saw  the  Chief  coming 
directly  towards  him.  He  ought  to  have  known  that  it  was 
*4501  ^^^  *^^  design,  and  he  should  have  changed  his  course 

•^  and  hung  out  more  lights. 

8.  But  the  proof  clearly  shows  that  the  Cuba  was  to  the 
windward  of  the  Chief,  and  that  she  went  to  the  leeward 
crossing  the  bows  of  the  Chief. 

4.  The  Cuba  had  no  light  in  her  rigging.  The  weight  of 
evidence  is  against  the  libellants  on  this  point. 

7th.  The  declarations  and  admissions  of  the  master  are  evi- 
dence against  the  libellants,  and  are  to  be  treated  as  the  decla- 
rations and  admissions  of  the  libellants  themselves,  especially 
as  the  libellants  have  failed  to  produce  the  protest.  l%e  Manr 
cheater,  1  W.  Rob.,  62 ;  Abbott  on  Shipp.,  880,  Perkins's  ed. 
of  1846,  465, 466 ;  The  Emma,  2  W.  Rob.,  816. 

8th.  The  testimony  of  the  principal  witnesses  on  the  part^ 
of  the  libellants  is  so  far  discredited  that  no  decree  ought  to 
be  predicated  upon  it. 

1.  The  master  is  dicredited  by  his  own  declarations,  and 
this  impeachment  extends  to  the  crew. 
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2.  As  to  the  light,  the  master  is  contradicted  by  Rickerby 
and  by  the  men  on  the  Chief. 

8.  As  to  the  force  of  the  wind,  the  distance  which  the  Cuba 
sailed  between  6  o'clock  and  the  time  of  the  collision,  show 
most  clearly  that  the  statement  of  her  master  and  Sharp  can- 
not be  true. 

4.  As  to  the  course  of  the  wind :  The  master  and  Sharp  are 
contradicted  by  the  men  on  the  Chief,  and  by  Spence,  Taylor, 
Eggleston  and  Morgan. 

9th.  If  the  Cuba  was  in  fault  in  either  of  the  particulars 
before  enumerated,  the  libellants  cannot  recover.  This  seems 
to  be  now  the  settled  law  in  cases  of  collision.  ItiUhbun  v. 
Payne,  19  Wend.  (N.  Y.),  899 ;  Barnes  v.  Cole,  21  Id.,  188 ; 
Speneer  v,  Utiea  and  S.  B.  B.  Co.,  5  Barb.  (N.  T.),  887. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  a  case  of  collision  on  Lake  Ontario.  The  libellants 
were  the  owners  of  the  schooner  Cuba,  and  the  respondents 
and  present  appellants  the  master  and  owners  of  the  propeller 
Genesee  Chief.  The  libellants  state  that  on  the  6th  of  May, 
1847,  as  the  Cuba  was  on  her  voyage  from  Sandusky,  in  the 
state  of  Ohio,  to  Oswego,  in  the  state  of  New  York,  the 
Genesee  Chief,  which  was  proceeding  on  a  voyage  up  the  lake, 
ran  foul  of  her  and  damaged  her  so  seriously  that  she  shoi*tly 
afterwards  sunk,  with  her  cargo  on  board ;  and  they  also  allege 
that  the  collision  was  occasioned  by  the  carelessness  and  mis- 
management of  the  officers  and  crew  of  the  propeller,  without 
any  fault  of  the  officers  or  crew  of  the  Cuba.  The  respon- 
dents deny  that  it  was  ^occasioned  by  the  fault  of  the  r«4ei 
steamboat,  and  impute  it  to  the  carelessness  with  which  ■- 
the  schooner  was  managed. 

The  proceeding  is  in  rem,  and  in  substance  as  well  as  in 
form,  a  proceeding  in  admiralty.  It  was  instituted  under  the 
act  of  Februfiuy  26,  1846,  (6  Stat,  at  L.,  726),  extending  the 
jurisdiction  of  the  district  courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  the  same.  The  District 
Court  decreed  in  favor  of  the  libellants,  and  the  decision  was 
affirmed  in  the  Circuit  Court,  from  which  last-mentioned 
decree  this  appeal  has  been  taken. 

Before,  however,  we  can  look  into  the  merits  of  the  dispute 
there  is  a  question  of  jurisdiction  which  meets  us  at  the  thresh- 
old. When  the  act  of  Congress  was  passed,  under  which  these 
proceedings  were  had,  serious  doubts  were  entertained  of  its 
constitutionality.  The  language  and  decision  of  this  court, 
whenever  a  question  of  admiralty  jurisdiction  had  come  before 
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it,  eeemed  to  imply  that  under  the  Constitution  of  the  United 
States,  the  jurisdiction  was  confined  to  tide-waters.  Yet  %h% 
oouviction  that  this  defiuitiou  of  admiralty  powers  was  nar- 
rower than  the  Constitution  contemplated,  has  been  growing 
stronger  every  day  with  the  gpx»wing  oommerce  on  the  lakes 
and  navigable  rivers  of  the  western  states.  And  the  difficulties 
which  the  language  and  decisions  of  this  oourt  had  thrown  in 
the  way,  of  extending  it  to  these  waters,  have  perhaps  led  to 
the  inquiry  whether  the  law  in  question  could  not  be  sup- 
ported under  the  power  granted  to  Congress  to  regulate  oom- 
merce. This  proposition  has  been  maintained  in  a  recent 
work  upon  the  jurisdiction,  law,  and  practice  of  the  courts  of 
the  United  States  in  admiralty  and  maritime  causes,  which  is 
entitled  to  much  respect,  and  the  same  ground  has  been  taken 
in  the  argument  of  the  case  before  u&. 

The  law,  however,  contains  no  regulations  of  oommeme ; 
nor  any  provision  in  relation  to  shipping  and  navigation  on 
the  lakes.  It  merely  confers  a  new  jurisiuotion  on  the  district 
oouts ;  and  this  is  its  only  object  and  purpose.  It  is  entitled 
'*  An  act  extending  the  jurisdiction  of  the  district  courts  to 
certain  oases  upon  the  lakes  and  navigable  waters  connecting 
the  same ; "  aud  the  enacting  clause  conforms  to  the  title.  It 
deolaras  that  these  courts  shall  have,  possess,  and  exercise  the 
same  jurisdiction  in  matters  of  contract  and  tort,  arising  in  or 
upon  or  concerning  steamboats  and  other  vessels  of  twenty 
tons  burden  and  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  at  the  time  employed  in  business  of  oommerqe 
and  navigation  between  ports  and  places  in  different  states 
and  territories,  as  was  at  the  time  of  the  passage  of  the  law 
possessed  and  exercised  by  the  district  courts  in  eases  of  like 
^Aficr\  steamboats  and  other  vessels  *employed  in  navigation 
J  and  commerce  on  the  high  seas,  or  tide-waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States. 

It  is  evident,  therefore,  horn  the  title  as  well  as  the  body  of 
the  law,  that  Congress,  in  passing  it,  did  not  intend  to  exer- 
cise their  power  to  regulate  commerce ;  nor  to  derive  their 
authority  from  that  article  of  the  Constitution.  And  if  the 
constitutionality  of  this  law  is  supported  as  a  regulation  of 
commerce,  we  shall  impute  to  the  legislature  the  exercise  of  a 
power  which  it  has  not  claimed  under  that  clause  of  the  Con- 
stitution ;  and  which  we  have  no  reason  to  suppose  it  deemed 
itself  authorized  to  exercise. 

Indeed  it  would  be  inconsistent  with  the  plain  and  ordinary 

meaning  of  words,  to  call  a  law  defining  the  jurisdiction  of 

certain  courts  of  the  United  States  a  regulation  of  oommeroe^ 

Ttiis  law  gives  jurisdiction  to  a  certain  extent  over  oonune^ti^ 
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and  navigation  and  authorizes  the  court  to  expound  the  laws 
that  regulate  them.  But  the  jurisdiction  to  administer  the 
existing  laws  upon  these  subjects  is  certainly  not  a  regulation 
within  the  meaning  of  the  Constitution.  And  this  act  of 
Congress  merely  creates  a  tribunal  to  carry  the  laws  into  exe- 
cution but  does  not  prescribe  them. 

Nor  can  the  jurisdiction  of  the  courts  of  the  United  States 
be  made  to  depend  on  regulations  of  commerce.  They  are 
entirely  distinct  things,  having  no  necessary  connection  with 
one  another,  and  are  conferred  in  the  Constitution  by  separate 
and  distinct  grants.  The  extent  of  the  judicial  power  is  care- 
fully defined  and  limited,  and  Congress  cannot  enlarge  it  to 
suit  even  the  wants  of  commerce,  nor  for  the  more  convenient 
execution  of  its  commercial  regulations.  And  the  limits  fixed 
by  the  Constitution  to  the  judicial  authority  of  the  courts  of 
the  United  States,  would  form  an  insuperable  objection  to  this 
law,  if  its  validity  depended  upon  the  commercial  power. 

This  power  is  as  extensive  upon  land  as  upon  water.  The 
Constitution  makes  no  distinction  in  that  respect.  And  if 
the  admiralty  jurisdiction,  in  matters  of  contract  and  tort 
which  the  courts  of  the  United  States  may  lawfully  exercise 
on  the  high  seas,  can  be  extended  to  the  lakes  under  the  power 
to  regulate  commerce,  it  can  with  the  same  propriety  and 
upon  the  same  construction,  be  extended  to  contracts  and 
torts  on  land  when  the  commerce  is  between  diffierent  states. 
And  it  may  embrace  also  the  vehicles  and  persons  engaged  in 
carrying  it  on.  It  would  be  in  the  power  of  Congress  to  con- 
fer admiralty  jurisdiction  upon  its  courts,  over  the  cars  engaged 
in  transporting  passengers  or  merchandise  from  one  state  to 
another,  and  over  the  persons  engaged  in  conducting  them, 
and  deny  to  the  parties  *the  trial  by  jury.  Now  the  r«4rg 
judicial  power  in  cases  of  admiralty  and  maritime  juris-  ^ 
diction,  has  never  been  supposed  to  extend  to  contraotH  made 
on  land  and  to  be  executed  on  land.  But  if  the  power  of 
regulating  commerce  can  be  made  the  foundation  of  jurisdic- 
tion in  its  courts,  and  a  new  and  extended  admiralty  juris- 
diction beyond  its  heretofore  known  and  admitted  limits,  may 
be  created  on  water  under  that  authority,  the  same  reason 
would  justify  the  same  exercise  of  power  on  land. 

Besides,  the  jurisdiction  established  by  this  act  of  CongresB 
does  not  depend  on  the  residence  of  the  parties.  And  under 
the  admiralty  powers  conferred  on  the  District  Courts,  they 
are  authorized  to  proceed  in  rem  or  in  penonam  in  the  cases 
mentioned  in  the  law  although  the  parties  concerned  are  oiti- 
eens  of  the  same  state.  If  the  lakes  and  waters  connecting 
them  are  within  the  admiralty  and  maritime  jurisdiction,  aa 
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conferred  by  the  Constitation,  then  undoubtedly  this  author- 
ity may  be  lawfully  exercised,  because  this  jurisdiction  depends 
upon  the  place  and  not  upon  the  residence  of  the  parties. 

But  if  the  admiralty  jurisdiction  is  confined  to  tide-water, 
the  courts  of  the  United  States  can  exercise  over  the  waters 
in  question  nothing  more  than  ordinary  jurisdiction  in  cases 
at  common  law  and  equity.  And  in  cases  of  this  descrip- 
tion they  have  no  jurisdiction,  if  the  parties  are  citizens  of 
the  same  state.  This  being  an  express  limitation  in  the  grant 
of  judicial  power,  no  act  of  Congress  can  enlarge  it.  And  if 
the  validity  of  the  act  of  1846  depended  upon  the  power  to 
regulate  commerce,  it  would  be  unconstitutional,  and  could 
confer  no  authority  on  the  District  Courts. 

If  this  law,  therefore,  is  constitutional,  it  must  be  supported 
on  the  ground  that  the  lakes  and  navigable  waters  connecting 
them  are  within  the  scope  of  admiralty  and  maritime  juria- 
diction,  as  known  and  understood  in  the  United  States  when 
the  Constitution  was  adopted. 

If  the  meaning  of  these  terms  was  now  for  the  first  time 
brought  before  this  court  for  consideration,  there  could,  we 
think,  be  no  hesitation  in  saying  that  the  lakes  and  their  con- 
necting waters  were  embraced  in  them.  These  lakes  are  in 
truth  inland  seas.  Different  states  border  on  them  on  one 
side,  and  a  foreign  nation  on  the  other.  A  great  and  growing 
commerce  is  carried  on  upon  them  between  different  statcMS 
and  a  foreign  nation,  which  is  subject  to  all  the  incidents  and 
hazards  that  attend  commerce  on  the  ocean.  Hostile  fleets 
have  encountered  on  them,  and  prizes  been  made ;  and  every 
reason  which  existed  for  the  grant  of  admiralty  jurisdiction 
to  the  general  government  on  the  Atlantic  seas,  applies  with 
equal  force  to  the  lakes.    There  is  an  equal  necessity  for  the 

*4541  ^^^^^  ^^^  ^^^  ^^^  prize  power  of  the  'admiralty 
J  court  to  administer  international  law,  and  if  the  one 
cannot  be  established  neither  can  the  other. 

Again.  The  union  is  formed  upon  the  basis  of  equal  rights 
among  all  the  states.  Courts  of  admiralty  have  been  found 
necessary  in  all  commercial  countries,  not  only  for  the  safety 
and  convenience  of  commerce,  and  the  speedy  decision  of 
controversies,  where  delay  would  often  be  ruin,  but  also  to 
administer  the  laws  of  nations  in  a  season  of  war,  and  to 
determine  the  validity  of  captures  and  questions  of  prize  or 
no  prize  in  a  judicial  proceeding.  And  it  would  be  contrary  * 
to  the  first  principles  on  which  the  Union  was  formed  to  con- 
fine these  rights  to  the  states  bordering  on  the  Atlantic,  and 
to  the  tide-water  rivers  connected  with  it,  and  to  deny  them 
to  the  citizens  who  border  on  the  lakes,  and  the  great  naviga 
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ble  streams  which  flow  through  the  western  states.  Certainly 
such  was  not  the  intention  of  the  framers  of  the  Constitu- 
tion ;  and  if  such  be  the  construction  fiimlly  given  to  it  by 
this  court,  it  must  necessarily  produce  great  public  incor 
venience,  and  at  the  same  time  fail  to  accomplish  one  of  the 
great  objects  of  the  framers  of  the  Constitution:  that  is,  a 
perfect  equality  in  the  rights  and  the  privileges  of  the  citi- 
zens of  the  different  states ;  not  only  in  the  laws  of  the  gene- 
ral government,  but  in  the  mode  of  administering  them.  That 
equality  does  not  exist,  if  the  commerce  on  the  lakes  and  on 
the  navigable  waters  of  the  West  are  denied  the  benefits  of 
the  same  courts  and  the  same  jurisdiction  for  its  protection 
which  the  Constitution  secures  to  the  states  bordering  on  the 
Atlantic. 

The  only  objection  made  to  this  jurisdiction  is  that  there  is 
no  tide  in  the  lakes  or  the  waters  connecting  them ;  and  it  is 
said  that  the  admiralty  and  maritime  jurisdiction,  as  known 
and  understood  in  England  and  this  country  at  the  time  the 
Constitution  was  adopted,  was  confined  to  the  ebb  and  flow 
of  the  tide. 

Now  there  is  certainly  nothing  in  the  ebb  and  flow  of  the 
tide  that  makes  the  waters  peculiarly  suitable  for  admiralty 
jurisdiction,  nor  any  thing  in  the  absence  of  a  tide  that  ren- 
ders it  unfit.  If  it  is  a  public  navigable  water,  on  which 
commerce  is  carried  on  between  different  states  or  nations, 
the  reason  for  the  jurisdiction  is  precisely  the  same.  And  if 
a  distinction  is  made  on  that  account,  it  is  merely  arbitrary, 
without  any  foundation  in  reason  ;  and,  indeed,  would  seem 
to  be  inconsistent  with  it. 

In  England,  undoubtedly  the  writers  upon  the  subject,  and 
the  decisions  in  its  courts  of  admiralty,  always  speak  of  the 
jurisdiction  as  confined  to  tide-water.  And  this  definition  in 
England  was  a  sound  and  reasonable  one,  because  there  was 
no  navigable  stream  in  the  country  beyond  the  ebb  and  flow 
of  the  tide ;  nor  any  place  where  a  port  could  be  established 
to  carry  *on  trade  with  a  foreign  nation,  and  where  r^^cc 
vessels  could  enter  or  depart  with  cargoes.  In  Eng-  '- 
land,  therefore,  tide-water  and  navigable  water  are  synony- 
mous terms,  and  tide-water,  with  a  few  small  and  unimportant 
exceptions,  meant  nothing  more  than  public  rivers,  as  contra- 
distinguished from  private  ones ;  and  they  took  the  ebb  and 
fiow  of  the  tide  as  the  test,  because  it  was  a  convenient  one, 
and  more  easily  determined  the  character  of  the  river. 
Hence  the  established  doctrine  in  England,  that  the  admi- 
ralty jurisdiction  is  confined  to  the  ebb  and  flow  of  the  tide. 
In  other  words,  it  is  confined  to  public  navigable  waters. 
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•  At  the  time  the  Constitution  of  the  United  States  was 
adopted,  and  our  courts  of  admiralty  went  into  operation,  the 
definition  which  h'ad  been  adopted  iu .  England  was  equally 
proper  here.  In  the  old  thirteen  states  the  far  greater  part  .  f 
the  navigable  waters  are  tide-waters.  And  in  the  states  which 
were  at  that  period  in  any  degree  commercial,  and  where  courts 
of  admiralty  were  called  on  to  exercise  their  jurisdiction,  every 
public  river  was  tide-water  to  the  head  of  navigation.  And, 
indeed,  until  the  discovery  of  steamboats,  there  could  be 
nothing  like  foreign  commerce  upon  waters  with  an  unchang- 
ing current  resisting  the  upward  passage.  The  courts  of  the 
United  States,  therefore,  naturally  adopted  the  English  mode 
of  defining  a  public  river,  and  consequently  the  boundary  of 
admiralty  jurisdiction.  It  measured  it  by  tide-water.  And 
that  definition  having  found  its  way  into  our  courts,  became, 
after  a  time,  the  familiar  mode  of  describing  a  public  river, 
and  was  repeated,  as  cases  occurred,  without  particularly 
examining  whether  it  was  as  universally  applicable  in  this 
country  as  it  was  in  England.  If  there  were  no  waters  in 
the  United  States  which  are  public,  as  contradistinguished 
from  private,  except  where  there  is  tide,  then  unquestionably 
here  as  well  as  in  England,  tide-water  must  be  the  limits  of 
admiralty  power.  And  as  the  English  definition  was  adopted 
in  our  courts,  and  constantly  used  in  judicial  proceedings  and 
forms  of  pleading,  borrowed  from  England,  the  public  charac- 
ter of  the  river  was  in  process  of  time  lost  sight  of,  and  the 
jurisdiction  of  the  admiralty  treated  as  if  it  was  .limited  by 
the  tide.  The  description  of  a  public  navigable  river  ^was 
substituted  in  the  place  of  the  thing  intended  to  be  described. 
And  under  the  natural  influence  of  precedents  and  established 
forms,  a  definition  originally  correct  was  adhered  to  and  acted 
on,  after  it  had  ceased,  from  a  change  in  circumstances,  to  be 
the  true  description  of  public  waters.  It  was  under  the  influ- 
ence of  these  precedents  and  this  usage,  that  the  case  of  the 
Thomas  Jefferson^  10  Wheat.,  428,  was  decided  in  this  court ; 
and  the  jurisdiction  of  the  courts  of  admiralty  of  the  United 
States  declared  to  be  limited  to  the  ebb  and  flow  of  the  tide. 
•4561  *^^  Steamboat  Orleans  v.  Fhoebus^  11  Pet.,  176,  after- 
^  wards  followed  this  case,  merely  as  a  point  decided. 
It  is  the  decision  in  the  case  of  the  Thomas  Jefferson  which 
mainly  embarrasses  the  court  in  the  present  inquiry.  We  ai*e 
sensible  of  the  great  weight  to  which  it  is  entitled.  But  at  the 
same  time  we  are  convinced  that,  if  we  follow  it,  we  follow  au 
erroneous  decision  into  which  the  court  fell,  when  the  great 
importance  of  the  question  as  it  now  presents  itself  could  not 
be  foreseen;  and  the  subject  did  not  therefore  receive  that 
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deliberate  consideration  which  at  this  time  would  have  been 
given  to  it  by  the  eminent  men  who  presided  here  when  that 
case  was  decided.  For  the  decision  was  made  in  1825,  when 
the  commerce  on  the  rivers  of  the  west  and  on  the  lakes  was 
in  its  infancy,  and  of  little  importance,  and  but  little  regarded 
compared  with  that  of  the  present  day. 

Moreover,  the  nature  of  the  questions  concerning  the  extent 
of  the  admiralty  jurisdiction,  which  have  arisen  in  this  court, 
were  not  calculated  to  call  its  attention  particularly  to  the  one 
we  are  now  considering.  The  poitit  in  dispute  has  generally 
been,  whether  the  jurisdiction  was  not  as  limited  in  the  United 
States  as  it  was  in  England  at  the  time  the  Constitution  was 
adopted.  And  if  it  was  so  limited,  then  it  did  not  extend  to 
contracts  for  maritime  services  when  made  on  land ;  nor  to 
torts  and  collisions  on  a  tide-water  river,  if  they  took  place  in 
the  body  of  a  country.  The  attention  of  the  court,  therefore, 
in  former  cases,  has  been  generally  strongly  attracted  to  that 
question,  and  never,  we  believe,  until  recently,  drawn  to  the 
one  we  are  now  discussing,  except  in  the  case  of  the  Thomas 
Jefferson^  afterwards  followed  in  the  steamboat  Orleans  v. 
Pnoebua^  as  already  mentioned.  For,  with  this  exception,  the 
cases  always  arose  on  contracts  for  services  on  tide-water,  or 
were  upon  libels  for  collisions  or  other  torts  committed  within 
the  ebb  and  flow  of  the  tide.  There  was  therefore  no  neces- 
sity for  inquiring  whether  the  jurisdiction  extended  further 
in  a  public  navigable  water.  And  following  the  English  defi- 
nition, tide  was  assumed  and  spoken  of  as  its  limit,  although 
that  particular  question  was  not  before  the  court. 

The  attention  of  the  court  was,  however,  drawn  to  this 
subject  in  the  case  of  Wdrinff  v.  Clarke^  5  How.,  441,  which 
was  decided  in  1848.  The  collision  took  place  on  the  Missis- 
sippi River,  near  the  bayou  Goulah,  and  there  was  much  doubt 
whether  the  tide  flowed  so  high.  There  was  a  good  deal  of 
conflicting  evidence.  But  the  majority  of  the  court  thought 
there  was  sufficient  proof  of  tide  there,  and  consequently  it 
was  not  necessary  to  consider  whether  the  admiralty  power 
extended  higher. 

But  that  case  showed  the  unreasonableness  of  giving  a 
construction  to  the  Constitution  which  would  measure  the 
jurisdiction  'of  the  admiralty  by  the  tide.  For  if  such  r^^cir 
be  the  construction,  then  a  line  drawn  across  the  river  *- 
Mississippi  would  limit  the  jurisdiction,  although  there  were 
ports  of  entry  above  it,  and  the  water  as  deep  and  navigable, 
and  the  commerce  as  rich,  and  exposed  to  the  same  hazards 
and  incidents,  as  the  commerce  below.  The  distinction  would 
be  purely  artificial  and  arbitrary  as  well  as  unjust,  and  would 
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make  the  Constitution  of  the  United  States  subject  one  part 
of  a  public  river  to  the  jurisdiction  of  a  court  of  the  United 
States,  and  deny  it  to  another,  part  equally  public  and  but  a 
few  yards  distant. 

It  is  evident  that  a  definition  that  would  at  this  day  limit 
public  rivers  in  this  country  to  tide-water  rivera  is  utterly 
inadmissible.  We  have  thousands  of  miles  of  public  navi- 
*  gable  water,  including  lakes  and  rivers  in  which  there  is  no 
tide.  And  certainly  there  can  be  no  reason  for  admiralty 
power  over  a  public  tide-water,  which  does  not  apply  with 
equal  force  to  any  other  public  water  used  for  commercial 
purposes  and  foreign  trade.  The  lakes  and  the  watera  con- 
necting them  are  undoubtedly  public  waters ;  and  we  think 
are  within  the  grant  of  admiralty  and  maritime  jurisdiction  in 
the  Constitution  of  the  United  States. 

.  We  are  the  more  convinced  of  the  correctness  of  the  rule 
we  have  now  laid  down,  because  it  is  obviously  the  one  adopted 
by  Congress  in  1789  when  the  government  went  into  operation. 
For  the  9th  section  of  the  Judiciary  Act  of  1789,  by  which 
the  first  courts  of  admiralty  were  established,  declares  that  the 
district  courts  "shall  have  exclusive  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  including  all 
seizures  under  the  laws  of  impost,  navigation,  or  trade  of  the 
United  States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burden,  within  their  respective  districts,  as  well  as  upon  the 
high  seas." 
I  The  jurisdiction  is  here  made  to  depend  upon  the  navigable 
character  of  the  water,  and  not  upon  the  ebb  and  flow  of  the 
tide.  If  the  water  was  navigable  it  was  deemed  to  be  public ; 
and  if  public,  was  regarded  as  within  the  legitimate  scope  of 
the  admiralty  jurisdiction  conferred  by  the  Constitution. 

It  so  happened  that  no  seizure  was  made,  and  no  case  calling 
for  the  exercise  of  admiralty  power  arose  for  a  long  period  of 
time,  upon  any  navigable  water  where  the  tide  did  not  ebb  and 
flow.  As  we  have  before  stated,  there  were  no  navigable  waters 
in  the  United  States  upon  which  commerce  in  the  usual  accep- 
tation of  the  word  was  carried  on,  except  tide-water,  until  the 
valley  of  the  Mississippi  was  settled  and  cultivated,  and  steam- 
boats invented,  and  no  case  therefore  came  before  the  court 
during  the  early  period  of  the  government  that  required  it  to 
determine  whether  this  jurisdiction  could  be  extended  above 

♦4681  ^^^®'     ^*  *^^  perhaps  to  be  regretted  that  such  a  case 
■■  did  not  arise.     For  we  are  persuaded  that  if  one  had 
occurred  and  attracted  the  attention  of  the  court  to  this  point 
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before  the  English  definition  had  become  the  settled  mode  of 
describing  the  jurisdiction,  and  before  the  courts  had  been 
accustomed  to  adhere  strictly  to  the  English  mode  of  pleading, 
in  which  the  place  is  always  averred  to  be  within  the  ebb  and 
flow  of  the  tide,  the  definition  in  the  act  of  1789,  which  is  so 
evidently  the  correct  one,  would  have  been  adopted  by  the 
courts,  and  the  difficulty  which  has  now  arisen  would  not  have 
taken  place. 

This  legislative  definition,  given  at  this  early  period  of  the 
government,  is  certainly  entitled  to  great  consideration.  The 
same  definition  is  in  effect  again  recognized  by  Congress  by 
the  passage  of  the  act  which  we  are  now  considering.  We 
have  therefore  the  opinion  of  the  legislative  department  of  the 
government,  twice  deliberately  expressed,  upon  the  subject. 
These  opinions  of  course  are  not  binding  on  the  judicial 
department,  but  they  are  always  entitled  to  high  respect. 
And  in  this  instance  we  think  they  are  founded  in  truth  and 
reason  ;  and  that  these  laws  are  both  constitutional,  and  oueht 
therefore  to  be  carried  into  execution.  The  jurisdiction  under 
both  laws  is  confined  to  vessels  enrolled  and  licensed  for  the 
coasting  trade;  and  the  act  of  1845  extends  only  to  such 
vessels  when  they  are  engaged  in  commerce  between  difiTerent 
states  or  territories.  It  does  not  apply  to  vessels  engaged  in 
domestic  commerce  of  a  state;  nor  to  vessels  or  boats  not 
enrolled  and  licensed  for  the  coasting  trade  under  the  autho- 
rity of  Congress.  And  the  state  courts  within  the  limits 
embraced  by  this  law  exercise  a  concurrent  jurisdiction  in  all 
cases  arising  within  their  respective  territories,  as  broadly  and 
independently  as  it  is  exercised  by  the  old  thirteen  states, 
r whose  rivers  are  tide-waters,)  and  where  the  admiralty  juris- 
diction has  been  in  full  force  ever  since  the  adoption  of  the 
Constitution. 

The  case  of  the  ThomaB  Jefferwn  did  not  decide  any  quea- ' 
tion  of  property,  or  lay  down  any  rule  by  which  the  right  of 
property  should  be  determined.     If  it  had,  we  should  have 
felt  ourselves  bound  to  follow  it  notwithstanding  the  opinion 
we  have  expressed.     For  every  one  would  suppose  that  after 
the  decision  of  this  court,  in  a  matter  of  that  kind,  he  might 
safely  enter  into  contracts,  upon  the  faith  that  rights  thus 
acquired  would  not  be  disturbed.     In  such  a  case,  stare  deeins ' 
is  the  safe  and  established  rule  of  judicial  policy,  and  should 
always  be  adhered  to.     For  if  the  law,  as  pronounced  by  the  1 
court,  ought  not  to  stand,  it  is  in  the  power  of  the  legislature 
to  amend  it,  without  impairing  rights  acquired  under  it.    Bat 
the  decision  referred  to  has  no  relation  to  rights  of  property. 
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It  was  a  question  of  jurisdiction  only,  and  the  ^judgment 
we  now  give  can  disturb  no  rights  of  property  nor  interfere 
with  any  contracts  heretofore  made.  The  rights  of  property 
and  of  parties  will  be  the  same  by  whatever  court  the  law  is 
[administered.  And  as  we  are  convinced  that  the  former 
,  decision  was  founded  in  error,  and  that  the  error,  if  not  cor- 
rected, roust  produce  serious  public  as  well  as  private  incon- 
venience and  loss,  it  becomes  our  duty  not  to  perpetuate  it. 

The  principal  objection  made  to  the  admiralty  jurisdiction 
is  the  want  of  the  trial  by  jury.  And  it  is  this  feature  in  the 
admiralty  practice  which  made  it  the  object  of  so  much  jeal- 
ousy in  England  in  the  time  of  Lord  Coke,  and  enabled  him 
to  succeed  in  his  eflForts  to  restrict  it  to  very  narrow  limits. 
But  experience  in  England  has  proved  that  a  wider  range 
of  jurisdiction  was  necessary  for  the  benefit  of  commerce  and 
navigation ;  and  that  they  needed  courts  acting  more  promptly 
than  courts  of  common  law,  and  not  entangled  with  the 
niceties  and  strictness  of  common-law  pleadings  and  proceed- 
ings. And  during  the  reign  of  the  present  Queen,  the  admi- 
ralty jurisdiction  has  been  extended  to  maritime  services  and 
contracts  and  to  torts  in  navigable  waters,  although  the  place 
where  the  service  was  performed  or  the  contract  made  or  the 
tort  committed,  was  within  the  body  of  a  county,  and  within 
the  jurisdiction  of  the  courts  of  common  law.  A  concurrent 
jurisdiction  is  reserved  to  the  last-mentioned  courts,  if  the 
party  complaining  chooses  to  select  that  mode  of  proceeding. 
But  in  the  new  and  extended  jurisdiction  of  the  English 
admiralty,  the  old  objection  remains,  and  neither  party  is 
entitled  to  a  trial  by  jury.  The  court  in  its  discretion  may 
send  the  question  of  fact  to  a  jury,  if  it  thinks  proper  to  do 
80.  But  the  party  cannot  demand  it  as  a  matter  of  right. 
Yet  the  English  people  have  certainly  lost  nothing  of  their 
attachment  to  the  trial  by  jury  since  the  days  of  Lord  Coke. 
And  this  recent  and  great  enlargement  of  the  admiralty  power 
is  strong  proof  that  the  want  of  it  has  been  felt,  and  that 
experience  has  shown  its  necessity  where  the  interests  of  an 
extensive  commerce  and  navigation  are  concerned. 
'But  the  act  of  Congress  of  which  we  are  speaking  is  free 
from  the  objection  to  which  the  English  statute  is  liable. 
Like  the  English  statute,  it  saves  to  the  party  a  concurrent 
remedy  at  common  law  in  any  court  of  the  United  States  or 
of  a  state  which  may  be  competent  to  give  it.  But  it  goes 
farther.  It  secures  to  the  parties  the  trial  by  jury  as  a  matter 
of  right  in  the  admiralty  courts.  Either  party  may  demand 
it.  And  it  thus  effectually  removes  the  great  and  leading 
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objection,  always  heretofore  made  to  the  admiraltj  jurisdic- 
tion. 

The  power  of  Congress  to  change  the  mode  of  proceeding 
in  this  respect  in  its  courts  of  ^miralty,  will,  we  suppose, 
hardly  *be  questioned.  The  Constitution  declares  that  .  ^aaq 
the  judicial  power  of  the  United  States  shall  extend  to  ^ 
^'all  cases  of  admiralty  and  maritime  jurisdiction."  But  it 
does  not  direct  that  the  court  shall  proceed  according  to 
ancient  and  established  forms,  or  shall  adopt  any  other  form 
or  mode  of  practice.  The  grant  defines  the  subjects  to  which 
the  jurisdiction  may  be  extended  by  Congress.  But  the 
extent  of  the  power  as  well  as  the  mode  of  proceeding  in 
which  that  jurisdiction  is  to  be  exercised,  like  the  power  and 
practice  in  all  the  other  courts  of  the  United  States,  are  sub- 
ject to  the  regulation  of  Congress,  except  where  that  power  is 
limited  by  the  terms  of  the  Constitution,  or  by  necessary 
implication  from  its  language.  In  admiralty  and  maritime 
cases  there  is  no  such  limitation  as  to  the  mode  of  proceeding, 
and  Congress  may  therefore  in  cases  of  that  description,  give 
either  party  right  of  trial  by  jury,  or  modify  the  practice  of 
the  court  in  any  other  respect  that  it  deems  more  conducive 
to  the  administration  of  justice.  And  in  the  proceedings 
under  the  act  of  1845,  the  right  to  a  trial  by  jury  is  undoubt- 
edly secured  to  either  party  if  he  thinks  proper  to  demand  it. 

In  the  case  before  us,  no  jury  was  required  by  the  libellants 
or  respondents,  and  the  questions  of  fact  as  well  as  of  law 
were  therefore  decided  by  the  court. 

This  brings  us  to  the  evidence  in  the  case.  And  it  remains 
to  inquire  whether  the  collision  in  question  was  the  result  of 
inevitable  accident,  and  if  not,  by  whose  fault  it  happened. 

Many  witnesses,  it  appears,  were  examined.  And,  as  almost 
invariably  happens  in  cases  of  this  kind,  there  is  a  great  deal 
of  contradictory  testimony — the  men  belonging  to  one  boat 
differing,  for  the  most  part,  from  those  in  the  other.  It  has 
been  examined  with  great  care  in  the  argument  at  the  bar, 
and  fully  discussed,  and  we  do  not  deem  it  necessary,  in  this 
opinion,  to  go  over  the  whole  ground,  and  compare  the  relative 
credit  of  the  witnesses,  or  the  weight  and  authority  to  which 
they  are  severally  entitled. 

There  are  some  leading  facts  in  the  case  which,  upon  the 
whole  testimony,  are  free  fi'om  doubt.  The  collision  took 
place  in  the  open  lake.  It  was  a  starlight  night,  and  although 
there  was  a  haze  near  the  surface  of  the  lake,  it  was  not  suffi- 
cient to  conceal  the  Cuba  from  those  on  board  of  the  propeller. 
She  had  a  light  on  her  bowsprit,  and  was  seen  from  the  steam- 
boat when  she  was  four  or  five  miles  off.    And  the  helmsman 
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of  the  propeller  states  that  it  was  at  no  time  so  thick  as  to 
prevent  him  from  seeing  the  light  at  the  distance  of  half  a 
mile.  The  wind  was  light,  moving  the  Cuba,  which  was 
heavily  laden,  not  more  than  two  or  uiree  miles  an  hour.  The 
lake  was  smooth.  The  steamboat  had  the  entire  command  of 
*4f)1 1  ^^^  course  and  a  *wide  water,  by  which  she  might  have 
-I  passed  the  Cuba  on  either  side,  and  at  a  safe  distance. 
She  was  going  at  the  rate  of  eight  miles  an  hour.  And  if 
proper  care  had  been  taken  on  board  the  Genesee  Chief,  after 
the  schooner  was  first  seen,  it  would  seem  to  be  almost  impos- 
sible that  a  collision  could  have  happened  with  a  vessel  moving 
so  slowly  and  sluggishly  through  the  water,  even  if  she  was 
carelessly  or  injudiciously  managed.  There  was  no  necessity 
for  passing  so  near  to  her  as  to  create  the  hazard.  The  steam- 
boat could  choose  its  own  distance,  and  might  have  approached 
her  slowly  and  cautiously,  if  the  intervening  mist  obscured 
the  light  after  she  wa»  first  discovered,  or  occasionally  con- 
cealed it. 

But  there  is  no  evidence  of  any  fault  on  the  part  of  the 
Cuba.  She  changed  her  course,  it  is  true,  when  she  was  some 
miles  distant  from  the  propeller.  But  a  vessel  close-hauled 
with  a  bafSing  wind  cannot  always  choose  her  course,  but  may 
be  compelled  to  change  it  by  a  slight  change  in  the  wind. 
And  the  captain  states  that  the  course  was  altered  because  he 
observed  her  sails  to  be  shaking,  and  the  change  was  neces- 
sary to  enable  her  to  preserve  her  headway.  And  this  change 
was  made  when  she  was  distant  some  miles,  and  there  was 
ample  time  for  those  on  board  the  propeller  to  observe  it,  and 
ample  room  to  guard  against  it.^  And  the  captain  and  crew 
of  the  Cuba  appear  to  have  been  watchful  and  attentive  from 
the  time  the  propeller  was  discovered.  Nor  do  we  deem  it 
material  to  inquire  whether  the  order  of  the  captain  at  the 
moment  of  collision  was  judicious  or  not.  He  saw  the  steam- 
boat coming  directly  upon  him ;  her  speed  not  diminished ; 
nor  any  measures  taken  to  avoid  a  collision.  And  if,  in  the 
excitement  and  alarm  of  the  moment,  a  different  order  might 
have  been  more  fortunate,  it  was  the  fault  of  the  propeller  to 
have  placed  him  in  a  situation  where  there  was  no  time  for 
thought ;  and  she  is  responsible  for  the  consequences.  She 
had  the  power  to  have  passed  at  a  safer  distance,  and  had  no 
right  to  place  the  schooner  in  such  jeopardy,  that  the  error  of 
a  moment  might  cause  her  destruction,  and  endanger  the  lives 
of  those  on  board.  And  if  an  error  was  committed  under  such 
circumstances  it  was  not  a  fault. 

Appuxd.  Nem  Tcrk^  dtc,  8.  S.  Co.  v.  BumbaUf  21  How.,  88ft. 
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As  regards  the  strength  and  direction  of  the  wind,  the  testi- 
mony of  those  on  board  of  the  schooner  is  entitled  to  much 
more  weight  than  the  witnesses  who  were  on  board  the  steam- 
boat. The  movements  of  the  latter  were  independent  of  the 
wind.  There  was  nothing  to  attract  the  attention  of  the  cap- 
tain or  crew  to  the  light  land  breeze  that  was  then  blowing. 
But  the  movements  of  the  Cuba  depended  upon  it,  and  the  atten- 
tion of  those  on  board  of  her  was  necessarily  drawn  to  it  every 
moment.  And  while  we  see  nothing  to  censure  in  the  conduct 
of  the  ^schooner,  there  is  conclusive  evidence  of  great  r^Ago 
carelessness  on  board  of  the  Genesee  Chief.  ■- 

It  is  possible  that  their  conduct  may  in  some  measure  be 
accounted  for  by  the  fact,  that  the  captain  and  helmsman  made 
up  their  minds,  when  the  light  in  the  Cuba  was  first  seen,  that 
she  was  bound  up  the  lake,  and  they  would  seem  to  have 
acted  upon  that  opinion  up  to  the  moment  of  the  collision. 
They  may  have  believed  that  as  they  were  running  on  the 
same  course,  and  as  the  helmsman  supposed  with  a  four  mile 
wind,  there  could  be  no  danger  of  a  sudden  encounter,  and 
that  when  they  neared  her,  there  would  be  time  enough  to 
change  the  course  of  the  steamboat,  and  pass  at  a  safe  dis- 
tance. It  would  seem  difficult  otherwise  to  account  for  the 
careless  manner  in  which  the  light  of  the  Cuba  was  observed 
even  by  the  helmsman,  for  he  says  he  saw  it  at  intervals  as 
the  vessels  were  approaching  each  other,  and  lost  sight  of  it 
for  three  or  four  minutes  immediately  before  they  came 
together.  Now  the  liglit  was  seen  at  the  distance  of  four  or 
five  miles  in  the  first  instance,  and  he  states,  in  his  subsequent 
testimony,  that  there  was  not  haze  enough  on  the'  lake  to  pre- 
vent him  from  seeing  it  at  the  distance  of  half  a  mile.  There 
was,  therefore,  nothing  to  prevent  him,  when  the  vessels  were 
within  that  distance,  from  seeing  it  continually  if  he  looked 
for  it,  unless  he  was  prevented  by  the  position  in  which  he 
placed  himself  in  the  wheel-house.  And  if  the  light  was 
hidden  by  the  haze,  still,  as  he  knew  that  a  vessel  was  ahead 
and  so  near,  nothing  could  excuse  the  rashness  of  continuing 
the  steamboat  at  her  full  speed,  if  he  supposed  the  schooner 
was  meeting  him,  and  not  running  on  the  same  course. 

If  this  mistake  continued  until  the  collision  was  about  to 
take  place,  it  would  be  the  strongest  proof  of  negligence,  as 
there  was  abundance  of  time  to  have  discovered  their  error. 
But  however  this  may  be,  it  is  evident  that  there  was  not  a 
proper  look-out  on  board  of  the  propeller.  By  a  proper  look-out 
we  do  not  mean  merely  persons  on  deck,  who  look  at  the 
light ;  but  some  one  in  a  favorable  position  to  see,  stationed 
near  enough  to  the  helmsman  to  communicate  with  him,  and 

491 


Hi  StJPREME  COURT. 

^■"^  ^'™— "— »'»»^    ■  —  ^— ^— ^— ^^^  ^^^^t^ 

The  Propeller  Genesee  Chief  et  al  o.  Fiuhugh  et  aL 

to  receive  communications  from  him,  and  exclusively  emploved 
in  watching  the  movements  of  vessels  which  they  are  meeting 
or  about  to  pass.  And  it  appears  that  the  helmsman  saw  no 
one,  after  he  and  the  captain  first  observed  the  light  of  the 
Cuba,  until  the  vessels  met.  The  captain  had  not  observed 
her  near  approach,  for  when  the  collision  happened  he  ran  to 
the  wheel-house  to  inquire  what  was  the  matter.  And  when 
the  steersman,  by  his  own  imperfect  observation,  saw  that  the 
danger  was  imminent,  and  it  was  absolutely  necessary  that 
*46dl  ^^^  speed  of  the  boat  should  be  ^instantly  checked, 
J  nobody  else  appears  to  have  seen  it,  and  no  one  was 
near  him,  and  he  was  forced  to  leave  the  wheel  at  the  most 
critical  moment  in  order  to  ring  the  bell  to  reverse  the  engine. 
The  fact  that  there  was  no  one  near  him  to  whom  he  could 
call,  and  no  one  but  himself  that  saw  the  danger,  is  conclusive 
evidence  of  the  carelessness  with  which  the  Genesee  Chief 
was  proceeding.  She  was  running  at  her  usual  speed,  although 
the  captain  knew,  half  an  hour  before,  that  there  was  a  vessel 
in  his  path,  and  caution  therefore  necessary ;  and  the  more 
necessary  if  the  haze  obscured  the  light  of  the  schooner,  as 
some  of  the  witnesses  represent. 

It  is  the  duty  of  every  steamboat  traversing  waters  where 
sailing  vessels  are  often  met  with,  to  have  a  trustworthy  and 
constant  look-out  besides  the  helmsman.  It  is  impossible  for 
him  to  steer  the  vessel  and  keep  the  proper  watch  in  his 
wheel-house.  His  position  is  unfavorable  to  it,  and  he  cannot 
safely  leave  the  wheel  to  give  notice  when  it  becomes  neces- 
sary to  check  suddenly  the  speed  of  the  boat.  And  when- 
ever a  collision  happens  with  a  sailing  vessel,  and  it  appears 
that  there  was  no  other  look-out  on  board  the  steamboat  but 
the  helmsman,  or  that  such  look-out  was  not  stationed  in  a 
proper  place,  or  not  actually  and  vigilantly  employed  in  his 
duty,  it  must  be  regarded  as  prima  facie  evidence  that  it  was 
occasioned  by  her  fault.  She  has  command  of  her  own  course 
and  her  own  speed ;  and  it  is  her  duty  to  pass  the  approaching 
vessel  at  such  a  distance  as  to  avoid  all  danger  where  she  has 
room ;  and  if  the  water  is  narrow,  her  speed  should  be  checked 
so  as  to  accomplish  the  same  purpose.  In  the  present  case 
every  proper  pi*ecaution  seems  to  have  been  neglected.  No 
pains  were  taken  to  ascertain  the  course  of  the  Cuba ;  there 
was  no  one  upon  the  look-out  but  the  helmsman,  and  that  duty 
negligently  performed  by  him ;  and  in  a  starlight  night,  with 
four  or  five  miles  of  deep  water  on  the  one  side  and  the  open 
lake  on  the  other,  with  a  light  breeze  and  smooth  surface,  she 
run  into  and  sunk  a  vessel  that  had  been  seen  half  an  hour 
before,  at  a  distance  of  four  or  five  miles,  and  which  w«« 
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sailing  at  the  rate  of  not  more  than  two  or  three  miles  an  hour, 
and  doing  everything  in  her  power  to  warn  those  on  board  the 
steamboat  of  her  position  and  her  danger.  We  are  satisfied, 
from  the  whole  testimony,  that  there  was  great  and  inexcu- 
sable carelessness  on  the  part  of  the  propeller,  and  that  the 
damages  are  not  higher  than  the  loss  requires. 

The  decree  of  the  Circuit  Court  must  therefore  be  affirmed 
with  costs. 

Mr.  Justice  DANIEL. 

From  so  much  of  the  opinion  just  announced  as  claims 
*jurisdiction  in  this  case,  and  especially  from  the  r^AOA 
ground  (for  the  first  time  assumed  in  this  court)  as  ^ 
the  principal  foundation  of  that  jurisdiction,  I  find  myself 
constrained  to  declare  my  dissent.  It  is  not  my  purpose  here 
to  reiterate  my  views  of  the  extent  of  the  admiralty  powers 
vested  by  the  Constitution  in  the  courts  of  the  United  States, 
nor  of  the  sources  from  which  those  powers  were  conceived 
by  the  framers  of  the  Constitution  to  have  been  derived. 
Those  views  have,  on  former  occasions,  been  fully  developed, 
particularly  in  the  case  of  the  New  Jersey  Steam  Navigatian 
Go,  V.  The  Merchants  Bank^  in  6  How.,  344,  in  my  concurrence 
with  the  opinion  of  the  late  Justice  Woodbury,  in  the  case  of 
Waring  v.  Clarke  5  How.,  441,  and  in  my  opinion  in.  the  case 
of  Newton  V.  Stebbins^  10  How.,  586. 

The  decisions  of  this  tribunal  heretofore  made,  will,  upon 
a  correct  examination  of  them,  be  found  to  rest  the  admiralty 
powers  of  the  federal  courts,  not  solely  upon  the  known  and 
established  principles  and  limitations  of  the  powers  and  juris- 
diction of  the  admiralty  in  England,  principles  and  limita- 
tions settled  in  that  country  at  the  time  of  the  adoption  of 
the  federal  Constitution,  and  rigidly  adhered  to  there  until 
altered  by  some  recent  legislative  provisions ;  but  they  have 
professed  to  place  those  powers  upon  some  supposed  enlarge- 
ment of  the  admiralty  jurisdiction,  said  to  have  sprung  from 
the  practice  of  the  vice-admiralty  courts  in  the  British  colo- 
nies ;  a  practice  which,  whilst  it  has  been  alleged  as  a  justifi- 
cation of  each  instance  in  support  of  which  it  has  been 
invoked,  no  case,  no  investigation  has  ever  been  able  to  place 
upon  any  clear  and  indisputable  authority.  It  is  against  this 
undefined  and  undefinable  warrant  for  the  exercise  of  power 
that  the  objections  urged  by  me  on  former  occasions  have 
been  levelled.  Moreover  it  has  always  seemed  to  me  to  imply 
a  palpable  contradiction,  that  there  should  be  ascribed  (and 
that  by  mere  implication)  to  the  vice-admiralty  courts,  (the 
creatures  of  the  high  admiralty)  powers  which  the  latter  oon- 
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fessedly  never  possessed.  But  the  doctrine  at  present  pro- 
mulged  by  this  court,  is  based  upon  assumptions  still  more 
irregular  in  my  view,  still  more  dangerous  than  that  above 
adverted  to,  because  it  claims  for  this  court,  wholly  irrespec- 
tive either  of  the  Constitution  or  the  legislation  of  Congress, 
powers  to  be  assumed  and  carried  into  execution  by  some  rule 
which  in  the  judgment  of  this  court  is  to  be  applied  accord- 
ing to  its  own  opinions  of  convenience  or  necessity.  Thus  it 
is  admitted  that  by  the  decisions  in  England,  the  jurisdiction 
of  the  admiralty  did  not  reach  infra  corpus  comitattMy  and  was 
limited  to  the  ebb  and  flow  of  the  tide ;  and  it  is  admitted 
that  by  the  previous  decisions  of  this  court  the  like  limita- 
tions were  imposed  on  the  jurisdiction  of  the  admiralty  in 
*4B'>1  ^^^^  country;  and  even  this  limitation,  imposed  *by 
*  -I  former  decisions  of  this  tribunal,  it  is  obvious,  allowed 
of  some  encroachment  upon  the  common-law  jurisdiction,  in 
so  far  as  the  ebb  and  flow  of  the  tide  might  bring  the  asserted 
power  of  the  court  infra  fauces  terrae^  or  infra  corpus  cammi- 
tatus.  But  even  this  encroachment  is  not  sufficient  to  satisfy 
the  aspirations  of  the  jurisdiction,  now  for  the  first  time 
asserted  ;  for  now  it  is  insisted  that  any  waters,  however  they 
may  be  within  the  body  of  a  state  or  county,  are  the  peculiar 
province  of  the  admiralty  power ;  and  although  it  is  admitted 
that  the  power  was  once  clearly  underatood  as  being  limited 
to  the  ebb  and  flow  of  the  tide,  yet  now,  without  there  having 
been  engrafted  any  new  provision  on  the  Constitution,  with- 
out the  alteration  of  one  letter  of  that  instrument,  designed 
to  be  the  charter  of  all  federal  power,  the  jurisdiction  of  the 
admiralty  is  to  be  measured  by  miles,  and  by  the  extent  of 
territory  which  may  have  been  subsequently  acquired ;  a  much 
less  natural  standard  surely,  than  the  nature  and  character  of 
the  element  to  which  the  admiralty  is  peculiarly  adapted,  and 
to  which  it  owes  its  origin ;  that  the  Constitution  may,  nay 
must  be  altered  by  the  same  process,  and  must  be  enlarged 
not  by  amendment  in  the  modes  provided,  but  according  to 
the  opinions  of  the  judiciary,  entertained  upon  their  views  of 
expediency  and  necessity.  My  opinions  may  be  deemed  to  be 
contracted  and  antiquated,  unsuited  to  the  day  in  which  we 
live ;  but  they  are  founded  upon  deliberate  conviction  as  to 
the  nature  and  objects  of  limited  government,  and  by  myself 
at  least  cannot  be  disregarded ;  and  I  have  at  least  the  conso- 
!  latiou — no  small  one  it  must  be  admitted — of  the  support  of 
Marshall,  Kent,  and  Story  in  any  error  I  may  have  committed. 
I  cannot  construe  the  Constitution  either  by  mere  geographi- 
cal considerations ;  cannot  stretch  nor  contract  it  in  order  to 
adapt  it  to  such  limits,  but  must  interpret  it  by  my  solemn 
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eonviotions  of  the  meaning  of  its  terms,  and  by  what  is  be« 
lieved  to  have  been  the  understanding  of  those  by  whom  it 
has  been  formed.  In  the  view  taken  by  the  court  of  the 
evidence  in  this  case,  I  entirely  concur. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States,  for  the 
Northern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed,  by  this  court,  that  the  decree  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed 
with  costs  and  damages,  at  the  rate  of  six  per  centum  per 
annum. 


<•••! 


*Rai«ph  S.  and  John  Fbbtz,  Afpbllants,  v.  Joss  rm^o 
C.  Bull,  William  J.  M'Clubb,  and  Thomas  S.  L 

FOBEMAN,  PaBTNBBS,  TBADING  UNDEB  THB  NAME  AND 

STYLE  OF  J.  C.  Bull  &  Co.,  fob  the  use  of  the  Fibe- 
men's  Insubanoe  Company  of  Louisville. 

The  extent  of  the  admiralty  and  maritime  JmiBdietion  of  the  ooorto  of  the 
United  States,  as  explained  in  the  preceding  case,  again  affirmed.^ 

In  admiralty,  the  party  entitled  to  relief  should  always  be  made  libellant;  and 
the  practice  of  instituting  a  suit  in  the  name  of  one  person  for  the  benefit  of 
another,  to  whom  the  right  has  been  transferred,  only  obtains  in  particular 
cases,  but  all  persons  entitled,  on  the  same  state  of  facts,  to  participate  in 
the  same  relief,  may  join  as  libellants,  whether  the  suit  bs  in  perBonam  or 
inrefi*.* 

Hence,  where  the  cargo  of  a  boat  was  partly  insured,  but  not  the  boat  itself, 
and  the  insurance  company  paid  for  that  part  of  the  cargo  which  was  in- 
sured, it  was  competent  for  the  owners  of  the  boat  to  file  a  Ubel  for  the  use 
of  the  insurance  company. 

In  this  case,  where  a  collision  took  place  between  a  steamboat  and  a  flatboat, 
both  descendinff  the  Mississippi  Biyer,  the  steamboat  was  in  fault. 

The  flatboat  was  in  an  eddy  of  the  river,  and  impelled  by  it  towards  the  steam- 
boat, and  the  latter  should  have  kept  further  away. 

This  was  au  appeal  from  the  Cirouit  Coart  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

^  CiTSD.  Jackwn  v.  The  SteamboiU  The  Biehard  Doane^  7  Int.  Bev.  Bee, 

MagnoliOj  20  How.,  Sil.     See  also  77.    Parties  whose  interests  are  dis- 

The  Hine  y.  Trevor,  4  Wall.,  666;  The  tinct  may  still  unite  if  their  interests 

Commander4nrchi^j,  1  Id.,  68 ;   The  rest  upon  a  cause  of  action  common 

Potemae^  16  Otto,  684;  The  Frank  O.  to  all.   American  Ins.  Co,  ▼.  Johnaonj 

Fowler,  8  Fed.  Rep.,  864;  The  Grand  1  Blatchf.  A  H.,  9;  and  part  may  sue 

Bamblie,  10  Id.,  400.  or  defend  for  the  others  in  interest. 

'In  a  suit  for  collision  all  the  owners  lb . ;  Wall  ▼.  Andrewe,  8  How.,  668. 
most  join  as  libeUants.    Woolman  t. 
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The  facts  in  the  case  are  stated  in  the  opinion  of  the  oonii. 
The  cargo  of  flatboat  No.  2  consisted  of  8486  sacks  of  corn, 
81  barrels  and  one  keg  of  lard,  816  sacks  of  oats,  of  which  there 
were  insured, 

1,648  sacks  of  corn  (4,125  bush,  at  76c.)       .    $8,098  00 

158  sacks  oats  (858  bush,  at  40c.)      ...         141  20 

17  barrels  of  lard       888  68 


18,667  88 
which  was  paid  by  the  insurance  company,  with  a  small  deduc- 
tion.    When  paid,  there  was  an  argument  between  the  insur- 
ance company  and  John  C.  Bull  &  Co.,  that  the  latter  would 
include  the  insurance  company  in  the  libel. 

The  libel  was  filed  by  John  C.  Bull,  William  J.  M'Clure,  and 
Thomas  S.  Foreman,  trading  under  the  firm  of  John  C.  Bull 
&  Co.,  in  the  District  Court  of  the  United  States.  They 
were  the  owners  of  the  boat  and  of  the  corn,  and  filed  the 
libel  for  the  use  of  the  insurance  company*  A  variety  of 
testimony  was  taken,  the  important  parts  of  which  are  stated 
in  the  opinion  of  the  court. 

The  District  Court  eave  judgment  in  favor  of  the  libellants, 
in  the  sum  of  98,768.45. 

The  defendants  appealed  to  the  Circuit  Court. 

The  Circuit  Court  affirmed  the  judgment  of  the  District 
Court,  and  the  defendants  appealed  to  this  court. 

*467]       *  It  was  argued  by  Mr.  Coxe^  for  the  appellants,  and 
submitted,  on  printed  argument,  by  Mr.  Vlayy  for  the 
appellees. 

The  greater  part  of  the  argument  consisted  in  an  examina- 
tion and  comparison  of  the  evidence,  which  cannot  be  reported. 

Mr.  Coxe^ioY  the  appellants,  made  the  following  law  points: 

In  cases  of  collision,  the  law  requires  that  there  should  be 
preponderating  evidence  to  fix  the  loss  upon  the  party  sought 
to  be  charged,  before  he  can  be  condemned  to  make  compensa- 
tion. The  Ligo^  2  Hagg.  Adm.,  856 ;  Curtis  Adm.  Dig.,  144, 
sect.  6. 

A  collision  may  happen  without  blame  being  imputable  to 
either  party.  In  such  case  the  loss  must  be  borne  by  the  party 
upon  whom  it  happens  to  light.  It  may  be  the  result  of 
mutual  negligence  or  misconduct.  In  such  case,  the  Supreme 
Court  of  Louisiana  has  decided  that  the  plaintiff  cannot 
recover.     8  La.  Ann.,  441. 

The  general  presumption  in  favor  of  the  party  charged  is  in 
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this  ease  corroborated  by  a  single  fact,  in  regard  to  which  there 
is  no  contrariety  in  the  evidence.  It  seems  agreed,  on  all 
hands,  that  the  head  of  the  steamboat  had  passed  the  flatboat 
before  the  c  Hision  occurred,  and  before  any  one  anticipated 
the  danger.  Nothing,  under  such  circumstances,  could  have 
led  to  the  catastrophe,  but  the  unexpected  movement  of  the 
flatboat,  occasioned  by  the  eddy. 

As  to  the  measure  of  damages,  it  is  submitted  that,  in  a 
case  of  this  description,  vindictive  damages  ought  not  to  be 
allowed ;  nor  is  the  party  entitled  to  more  than  indemnifica- 
tion. Under  this  rule,  where  the  property  injured  is  in  trarmttt, 
and  has  not  reached  the  port  of  destination,  the  prime  cost 
and  the  necessary  expenses  incurred,  furnish  the  measure  of 
damages.  Amiatad  de  Eues^  5  Wheat.,  885 ;  Amictble  Nancjf, 
8  Id.,  646 ;  1  Paine,  111 ;  The  Lively,  1  Gall.,  808 ;  The  ApoU 
Ion,  9  Wheat.,  862. 

Another  question  arises  in  this  case.  After  the  master  and 
crew  had  been  carried  to  New  Orleans  in  the  Memphis,  in 
March,  1847,  namely,  in  March,  1848,  Bull  and  his  partners 
bring  this  suit  for  the  use  of  the  Firemen's  Insurance  Com- 
pany of  Louisville.  From  the  bill  of  lading,  it  appears  that 
the  cargo  belonged  to  several  individuals.  The  insurance 
effected  by  them,  March  22, 1847,  covered  the  entire  cargo ; 
but  there  was  no  insurance  on  the  boat  itself.  The  amount 
of  loss,  98,496.48,  was  paid.  May  4, 1847 ;  and  it  was  agreed 
that  Bull  &  Co.  should  bring  a  suit  for  the  recovery.  The 
judgment  was  for  $8J58.45,  exceeding  the  loss  paid  by  the 
insurance  company,  with  interest,  and  manifestly  included  the 
boat,  &c. 

*The  action  is  brought,  as  the  libel  avers,  (p.  4),  [*468 
exclusively  for  the  use  of  the  insurance  company ;  yet 
the  claim  embraces  the  boat,  on  which  there  was  no  insurance. 

1.  It  is  submitted  that,  after  the  payment  of  the  loss  by  the 
company.  Bull  &  Co.  had  no  right  to  bring  this  suit,  he  being 
already  paid. 

2.  That  if  the  insurance  company  brought  suit,  it  was  en- 
titled to  recover  no  more  than  what  was  actually  paid  by  it. 

8.  That,  in  this  action,  the  claim  for  the  loss  sustained  by 
the  cargo  was  improperly  joined  with  a  claim  for  the  injury 
to  the  boat,  the  insurance  company  having  no  interest  in  the 
latter. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  oourt. 

Two  objections  were  urged  in  the  argument  of  this  oauae 
by  the  appellants'  counsel,  against  this  court  giving  a  decision 
upon  its  merits. 

Vol.  xu.— 82.  4ft7 
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The  one,  that  the  court  had  not  jurisdiction  ou  aooonnt  of 
the  locality  of  the  collision,  it  being  beyond  tide-water ;  and 
the  other,  that  the  libellants  could  not  prosecute  this  suit  for 
the  benefit  of  others,  as  the  libellants  have  no  interest  in  it. 

The  first  may  be  disposed  of,  because  the  court,  at  this  term, 
has  depided,  in  the  case  of  the  Genesee  Chief  y.  SStzhugh  et  al^ 
that  the  constitutional  jurisdiction  of  the  United  States  in 
admiralty  was  not  limited  by  tide-water,  but  was  extended  to 
the  lakes  and  navigable  rivers  of  the  United  States. 

The  other  objection  is  not  sustained  by  the  proofe  in  the 
cause.  Mr.  Atwood,  p.  89  of  the  record,  states  what  was  the 
amount  of  insurance  which  was  paid  upon  the  cargo,  by  the 
Firemen's  Insurance  Company  of  Louisville,  and  that  nothing 
was  paid  to  the  libellants.  Bull  &  Co.,  for  the  loss  of  the  boat. 

In  admiralty,  the  party  entitled  to  relief  should  always  be 
made  libellant ;  and  the  practice  of  instituting  a  suit  in  the 
name  of  one  person  for  the  benefit  of  another,  to  whom  the 
right  has  been  transferred,  only  obtains  in  particular  cases. 
But  all  persons  entitled  on  the  same  state  of  facts  to  partici- 
pate in  the  same  relief,  may  join  as  libellants,  whether  the  suit 
be  in  personam  or  in  rem,     Benedict,  211,  §  880. 

Mr.  Atwood,  in  his  testimony,  says,  how  Bull  &  Co.  became 
united  with  the  insurance  company  in  this  suit,  though  it  is 
not  stated  in  the  libel  with  the  precise  formality  it  should  have 
been,  yet  it  appears  sufficiently  plain  in  other  parts  of  the 
libel,  and  from  the  proofs  in  the  cause,  that  the  parties  named 
in  the  libel  have  respectively  an  interest,  which  is  covered  by 
the  principle  just  stated,  that  the  same  state  of  facts  which 
will  give  relief  to  one  will  permit  others  to  be  joined  as  libel- 
lants.    It  is  no  substantial  objection,  then,  that  tl^e  suit  has 
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been  brought  *in  the  name  of  Bull  &  Co.,  for  the  use 
of  the  Firemen *s  Insurance  Company.  The  insurance, 
in  this  instance,  was  upon  the  cargo  of  boat  No.  2,  and  not 
upon  the  boat.  The  cargo,  however,  was  not  fully  insured. 
The  insurance  company,  upon  being  informed  of  the  loss  of  it 
from  a  collision  with  the  Memphis,  paid  their  policy  upon  it, 
and  that  placed  them  in  a  condition  to  bring  this  suit  for  its 
recovery,  if  it  could  be  ascertained  that  the  collision  was  pro- 
duced by  the  fault  of  those  who  were  in  charge  of  the  steamer 
belonging  to  the  appellants. 

We  will  now  inquire  from  what  cause  the  collision  hap- 
pened, or  who  WHS  in  the  fault. 

In  the  second  article  we  have  a  description  of  its  locality. 

It  was  at  a  point  in  the  Mississippi  River  opposite  Prophet's 

Island,  in  the  state  of  Louisiana,  and  took  place  on  the  11th 

April,  1847,  on  a  clear  day,  between  the  hours  of  nine  and 
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ten  o'clock,  in  the  forenoon,  whilst  the  flatboat,  No.  2,  was 
going  down  stream  in  the  usual  and  proper  channel.  It  seems, 
that  she  was  drawn  in  towards  the  shore  by  an  eddy,  and 
that  whilst  there,  the  steamer  Memphis,  also  descending  the 
river,  and  the  flatboat  came  in  contact  with  each  other,  from 
which  the  flatboat  was  capsized  and  sunk  in  less  than  four 
minutes,  losing  her  whole  cargo,  excepting  sixteen  barrels  and 
one  keg  of  lard.  The  allegation  is,  that  the  steamer,  with 
proper  care  and  skill,  might  with  great  ease  have  been  kept 
clear  of  said  flatboat,  and  that  the  flatboat  could  not  possibly 
get  out  of  the  way  of  the  steamboat,  but  was  run  against  by 
the  steamer  with  great  force  and  violence,  striking  her  on  the 
starboard  quarter  and  causing  her  to  fill  rapidly.  The  answer 
of  the  respondents  to  this  allegation  is,  that  the  steamer  was 
carefully  going  down  the  Mississippi,  being  at  the  time  in  the 
proper  place  lor  a  descending  boat,  and  that  the  officers  on 
board  of  said  steamboat  observed  two  flatboats  in  the  eddies, 
on  both  sides  of  the  river,  one  in  the  eddy  on  the  right  side 
of  the  river,  the  other  in  that  on  the  left,  the  latter  being  the 
flatboat.  No.  2.  It  is  further  stated  that  when  the  flatboats 
were  discovered,  there  was  ample  space  for  the  steamboat  to 
pass  safely  between  them.  The  flatboat  on  the  right  hand 
side  *of  the  river  was  nearest  the  steamboat,  and  was  first 
passed.  It  is  also  stated  that  in  order  to  leave  ample  room 
for  passing  in  safety  flatboat  No.  2,  which  was  on  the  left  side, 
that  the  Memphis  was  steered  as  closely  to  the  first  flatboat  as 
it  was  prudent  or  safe  to  go ;  that  after  that  boat  had  been 
safely  passed,  the  flatboat.  No  2,  appeared  to  be  some  two 
hundred  yards  in  the  eddy  from  the  course  of  the  steamer,  the 
captain  of  her  requesting  that  a  Louisville  paper  might  be 
thrown  into  the  river  for  him,  stating  that  he  would  send  his 
skiff  out  for  it.  Up  to  this  time  there  was  not  the  slightest 
apprehension  of  a  *collision.  The  captain  of  the  Mem-  rmAnci 
phis  not  liking  the  position  of  the  flatboat,  she  being  ^ 
at  the  time  off  to  the  left  of  his  boat,  with  her  bow  nearly  at 
right  angles  to  his  boat,  requested  the  persons  on  the  boat 
to  throw  down  her  stem.  The  captain  of  the  flatboat  seized 
the  helm  and  endeavored  to  do  so,  but  could  not  succeed.  A 
moment  before  this,  no  one  could  have  supposed  a  collision 
possible,  but  just  about  the  time  the  bow  of  the  Memphis 
passed  the  flatboat,  she  being  then  a  considerable  distance  to 
the  left  of  the  course  of  the  Memphis,  a  sudden  change  in  the 
current  of  the  eddy,  or  some  other  cause  unknown  to  these 
respondents,  threw  the  said  flatboat  against  the  larboard 
wheel-house  of  the  Memphis,  nearly  bow  foremost,  which 
started  one  of  the  planks  of  her  bow,  causing  her  soou  to  fill 
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with  water  and  sink.  That  previous  to,  and  at  the  time  of 
the  collision,  the  Memphis  was  running  in  the  current  of  the 
river,  between  the  two  eddies. 

From  these  allegations  of  the  appellants  and  respondents, 
substantially  agreeing  with  each  other,  as  to  the  eddies,  the 
locality  of  the  collision,  and  the  relative  positions  of  the  boats 
to  each  other  at  that  moment,  it  would  be  difficult  to  deter- 
mine by  the  fault  of  which  of  them  the  disaster  was  occa- 
sioned. But  from  the  antecedent  navigation  of  the  Memphis 
from  the  point  where  the  flatboats  were  first  observed, 
whether  it  shall  be  taken  from  the  narrative  of  the  respondent 
just  recited,  or  from  the  evidence  in  the  case,  it  cannot  be 
doubted  that  the  collision  was  produced  by  the  carelessness  or 
ignorance  or  disregard  of  her  pilot  of  the  consequences  which 
those  eddies  might  produce  in  the  positions  in  which  the 
Memphis  and  flatboats  then  were.  It  is  not  denied  by  the 
respondents,  and  it  is  asserted  by  the  libellants^  that  the  flat- 
boat  was,  from  the  time  the  Memphis  first  saw  her,  until  she 
was  sunk,  in  the  proper  channel  of  downward  navigation, 
floated  onward  only  by  the  current.  The  captain  of  the 
Memphis,  in  his  downward  course,  was  the  first  to  discover 
the  danger  resulting  from  the  position  in  which  his  vessel  had 
been  placed  relatively  to  the  flatboat.  He  says,  he  did- not 
like  it,  and  requestea  those  on  board  the  flatboat  to  throw 
down  her  stern.  He  admits,  that  the  captain  of  the  flatboat 
endeavored  to  do  so,  but  could  not  succeed.  He  had  ap- 
proached the  flatboat,  without  any  change  in  the  position  of 
the  flatboat  up  to  that  moment.  Now,  if  according  to  his  own 
declaration,  the  collision  occurred  but  a  moment  after,  before 
he  can  be  excused  for  his  near  approach  to  the  flatboat,  he 
must  show  that  there  was  not  water-room,  and  of  sufficient 
depth,  to  have  run  the  Memphis  further  off  than  he  did,  and 
that  there  was  not,  on  either  side  of  the  flatboat,  a  sufficient 
width  of  water  for  him  to  have  passed  the  flatboat  at  a  dis- 
*4711  ^^^^^  greater  than  the  length  of  the  ^Memphis,  for  it 
-I  is  plain,  if  that  had  been  done,  whether  the  eddy  turned 
the  flatboat  or  not,  that  the  two  boats  could  not  have  come 
into  collision.  The  evidence  on  the  part  of  the  respondents, 
confirms  this  view  of  the  case ;  for  Galusha  says,  that  at  the 
time  of  the  collision,  there  was  room  enough  for  the  Memphis 
to  pass  without  interfering  with  the  flatboat  at  all :  and 
Thomas  testifies,  that  the  flatboat  was  floating  with  the  cur- 
rent, and  the  steamboat  running  with  the  stream,  and  though 
that  at  the  place  of  accident,  there  was  an  eddy  on  both  sides 
of  the  river,  that  the  river  was  very  high  and  broad,  and  the 
Memphis  might  have  passed  on  either  side  and  thereby  pi^ 
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vented  the  accident.  It  is  further  stated  by  this  witness,  that 
the  Memphis  was  coming  towards  the  flatboat,  and  if  we  had 
pulled  from  her  we  should  have  got  into  the  eddy  towards 
her,  and  she  would  have  run  over  us ;  we  did  every  thing  we 
could  to  prevent  said  accident,  and  it  was  not  caused  by  the 
carelessness  or  want  of  skill  of  the  crew  of  the  flatboat. 
Yourd,  another  witness,  confirms  this  statement,  and  that  the 
Memphis  had  "  a  plenty  of  room  to  avoid  her."  Henry  Moore, 
another  witness  says,  that  the  accident  was  caused  by  the 
fault  of  the  pilot  or  crew  of  the  steamboat  Memphis ;  that  it 
occurred  in  daylight,  when  there  was  no  fog  on  the  river  and 
no  wind ;  that  on  the  left  side  of  the  steamboat  there  were 
three  hundred  yards  of  water ;  and  on  the  right  side  one  hun- 
dred yards ;  that  the  steamboat  might  have  passed  on  either 
side  with  perfect  safety  to  herself  and  the  flatboat,  as  there 
were  neither  bars  nor  snags  in  that  part  of  the  river;  but 
that  instead  of  passing  around,  she  undertook  to  run  between 
the  flatboat  and  a  hay  boat  that  was  floating  between  us  and 
the  right-hand  shore,  and  struck  our  boat  as  he  has  stated. 
The  respondents'  witness,  Bentley,  confirms  the  statement  of 
the  last  witness,  that  the  steamer  run  between  the  two  boats, 
running  as  near  to  the  boat  on  the  right,  in  order  to  leave  as 
much  room  for  the  one  on  the  left,  as  possible ;  and  that  he 
did  not,  after  he  had  passed  the  boat  on  the  right,  apprehend 
there  was  any  danger  of  collision  with  the  boat  on  the  left : 
that  the  Memphis  kept  a  straight  course  down  the  current  of 
the  river,  and  did  not  suppose,  when  the  Memphis  passed  the 
first  flatboat,  that  he  would  run  within  a  hundred  yards  of 
the  boat  No.  2.  He  further  states,  that  the  flatboat  No.  2 
did  not  change  her  relative  position  to  the  couree  the  Memphis 
was  running,  but  it  was  caused  by  the  eddy  forcing  out  the 
flatboat  into  the  current  of  the  river ;  that  he,  as  the  pilot, 
ran  the  Memphis  in  such  a  manner  as  he  thought  would  pre- 
vent a  collision.  He  thinks  the  Memphis  was  fifty  yards 
from  the  flatboat,  when  the  bow  of  the  Memphis  passed  her; 
at  that  time  witness  was  running,  quartering  into  the  bend  on 
*the  left.  About  that  time  he  was  apprehensive  of  a  r^A^o 
collision,  and  that  it  was  caused  by  the  approach  of  the  ^ 
flatboat.  But  this  witness  says,  that  the  river  at  the  place  of 
collision  was  from  three  quarters  to  a  mile  wide.  Now  with 
this  fact,  stated  by  himself,  why  was  it  necessary  to  run  the 
Memphis  on  such  a  course  as  that  such  a  collision  should  have 
happened?  Or  why  was  she  not  run  at  such  a  distance  as 
that  it  could  not  have  occurred?  Added  to  this,  this  witness 
knew  the  force  of  the  eddies,  and  should  have  guarded  cau- 
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This  is  a  cause  of  collision  happening  in  broad  daylight 
after  the  steamer  had  observed  the  flatboat  for  more  than  the 
distance  of  half  a  mile.  The  evidence  shows,  that  the  steamer 
could  have  been  differently  navigated  from  the  manner  in 
which  she  was,  and  that  the  course  she  was  run,  though  in  the 
judgment  of  the  pilot  was  the  best  under  the  circumstances, 
yet  that  it  was  a  course  which  caused  the  collision,  and  that 
another  might  have  been  taken  by  which  there  would  have 
been  no  possibility  of  a  collision. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  DANIEL  dissented  from  the  decision  in  this 
case,  on  the  ground  of  the  want  of  jurisdiction  in  the  admi- 
ralty courts  of  the  United  States,  in  eases  like  the  present. 

Order* 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States,  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby  affirmed  with 
oosts,  and  damages  at  the  rate  of  six  per  centum  per  annum. 
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Myba  Clabk  Gaines,  Appellant,  v.  Richasd  Relit, 
AND  Bbvbely  Chew,  Executors  of  Daniel  Cla&k 

AND  OTHERS. 

Myra  Clark  Gaines  filed  a  bill  in  chancery,  aUeffing  her  claim  to  certain  pro- 
perty upon  the  ground  that  Clark,  who  died  seized  of  the  property,  had  been 
married  to  Zulime,  the  mother  of  the  complainant. 

The  claim  was  resisted  upon  two  grounds.  1st,  That  no  such  alleged  mar- 
riage took  place;  and  2d,  That  Zulime  was,  at  the  date  of  the  allc^ged  mar- 
riage, the  wife  of  a  man  named  Desgrange.  The  marriage  with  Desgrange 
was  admitted  by  the  complainant,  but  it  was  contended  that  the  marriage 
was  void  ab  initiOf  because  Desgrange,  at  the  time  of  contracting  it,  had 
another  wife  living,  and  therefore  was  guilty  of  bigamy. 

In  this  case,  it  is  decided  that  the  two  principal  witnesses  for  the  complain- 
^M^  ant,  to  establish  *the  fact  of  the  marriage  between  Zulime  and  Clark, 
1   (the  parents  of  the  complainant),  are  unworthy  of  credit. 

That  the  charge  of  bigamy  against  Desgrange  is  not  substantial,  because, 

1.  The  depositions  of  persons  who  testify  to  it  only  state  hearsay  and  rumor. 

2.  That  the  naked  confessions  of  bigamy  which  Desgrange  waa  alleged  to 
have  made  are  incompetent  evidence  and  inadmissible  as  against  the  execu- 
tors of  Clark  and  purchasers  holding  by  sales  from  them.  To  hold  that 
either  party  oould,  by  a  mere  declaration,  establish  the  fact  that  a  xnaniage 
was  void,  would  be  an  alarming  doctrine. 

IL  A  certificate  of  a  priest,  given  sixteen  years  after  the  marriage,  that  he  had 
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married  Desgrmnge  to  his  alleged  first  wife,  was  inadmissible  as  evidence. 
There  was  no  register  of  the  marriage  in  the  records  qi  the  church. 

4rA  mutilated  record  of  a  suit  brought  by  Zullme  against  Desgrange,  and 
alle&ed  to  have  been  for  the  purpose  of  having  her  marriage  with  him 
demred  null  and  void,  does  not  prove  the  bigamy  of  Desgrange.  The 
cause  of  action  is  not  stated,  the  petition  having  been  lost. 

A  sworn  copv  of  an  ecclesiastical  record,  taken  at  the  proper  office  and  pro- 
duced by  the  lawful  keeper  of  the  records,  may  be  admitted  as  evidence,  the 
original  being  produced  by  the  bishop  who  had  char^  of  the  records  of  the 
bishopric. 

This  purported  to  be  a  trial  of  Desgrange  for  bigamy,  and  his  acquittaL  It 
was  competent  evidence  as  rebutting  testimony  inasmuch  as  proof  of  the 
loss  of  the  record  and  secondary  proof  of  its  contents  had  been  given  on 
the  other  side. 

The  depositions  ofZulime  in  this  ecclesiastical  case,  and  also  in  a  suit 
brought  by  her  against  Desgrange  for  alimony,  are  received  bvthis  court  as 
competent  evidence,  because  there  was  notice  of  a  motion  in  the  Circuit 
Court  to  suppress  the  evidence,  but  in  the  course  of  a  long  trial  no  such 
motion  was  xnade.  If  it  had  been  made,  the  deponent  herself  was  at  hand 
to  testify.  No  objection  having  been  made  to  it  in  the  court  below,  none 
can  be  made  here.  Moreover,  the  complainant  claims  under  a  deed  of  gift 
from  the  deponent,  and  is  estopped  by  her  declarations. 

The  decree  of  this  court  in  the  case  of  Patterson  v.  OaineBf  (6  How..  560,) 
cannot  affect  other  persons,  because  these  persons  were  not  parties  to  it,  and 
because  that  case  was  not  a  controversy  cauried  on  in  earnest.^ 

• 

Mr.  Chitf  Justice  Taney  and  Mr.  Jtutiee  McLean  did  not 
sit  in  this  cause. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  bill  was  originally  filed  in  the  Circuit  Court  by  Wil- 
liam W.  Whitney  and  Myra  Clark  Whitney  (now  Myra  Clark 
Gaines)  in  1886.  From  1884  to  1886  they  had  been  proceed- 
ing in  the  probate  court  of  Louisiana,  until  in  1886  their  peti- 
tion was  dismissed.  They  then  filed  a  bill  in  the  Circuit  Court 
of  the  United  States. 

At  January  term,  1889,  a  motion  was  made  in  this  court 
for  a  mandamus  to  compel  the  Circuit  Court  to  proceed 
according  to  the  rules  established  by  this  court  for  the  regu- 
lation of  chancery  proceedings.  The  case  is  reported  in 
18  Pet.,  404. 

It  came  up  again  at  January  term,  1841,  upon  a  certificate 
of  division  in  opinion  between  the  judges  of  the  Circuit 
Court,  whether  chancery  practice  should  prevail  there  or  not, 
and  is  reported  in  15  Pet.,  9. 

The  defendants  below  having  demurred  to  the  bil),  the  case 
came  up  again  upon  another  certificate  of  division  in  opinion 
at  *January  term,  1844,  and  is  reported  in  2  How.,  619,  rmA7A 
under  the  name  of  Q-aines  et  ux,  v.  Chew  et  aL  L  *f* 

'  See  also  Oainea  v.  Henneriy  24  How.,    Davis  v.  OaiMS,  14  Otto,  406;  Him  t* 
666,  672,  678,  601,  617,  622.  628,  681;    nnn,  68  How.  (N.  Y.)  Pr.,  86.  •  ' 

Oaines  v.  New  OrteanSy  6  WalL,  711; 

608 


4?4  sui'RfcMte  cotinr. 

Gftines  «.  Relf  et  al. 

One  of  the  defendants,  Patterson,  having  answered  the  bill 
instead  of  demurring  to  it,  this  branch  of  the  case  came  before 
this  court  again  at  January  term,  1848,  and  is  reported  in  6 
How.,  560. 

The  present  case  now  came  up  upon  pleas,  answers,  repli- 
cations, and  evidence,  constituting  a  record  of  upwards  of 
twelve  hundred  printed  pages.  Much  of  the  history  of  the 
case  and  the  substance  of  a  considerable  portion  of  the  evi- 
dence is  given  in  the  two  reports  in  2  How.  and  6  How.,  and 
the  reader  is  referred  to  those  reports.  Some  of  the  most 
important  parts  of  the  additional  evidence,  introduced  into 
the  case  for  the  first  time,  will  be  noticed  in  the  present 
statement. 

Mrs.  Gaines  claimed  under  two  distinct  titles ;  one  as  the 
forced  heir  of  her  father,  Daniel  Clark,  and  the  other  as  the 
assignee  of  her  mother  s  share  of  the  estate  which  had  been 
conveyed  to  her  by  her  mother.  In  either  view,  the  lawful 
marriage  between  Daniel  Clark,  her  father,  and  Zulime  Car- 
riSre,  her  mother,  alleged  to  have  taken  place  in  1802  or  1803, 
was  the  great  point  in  the  case  to  be  proved ;  and  the  first 
step  to  establish  that  was  the  capacity  of  Zulime  to  marry. 
Her  previous  marriage  with  Desgrange  was  admitted ;  but  it 
was  alleged  to  have  been  null  and  void  ab  initio^  because  Des- 
grange had  another  wife  living  when  he  contracted  his  mar- 
riage with  Zulime  Carri&re.  Fart  of  the  evidence  to  sustain 
this  charge  of  bigamy  against  Desgrange  is  recited  in  the 
opinion  of  the  court:  viz.,  the  testimony  of  Madame  Despau, 
Madame  Caillanet,  Joseph  Bellechasse,  and  Madame  Ben- 
gueril.  Two  other  pieces  of  evidence  were  relied  upon  by 
the  complainant  to  fix  the  charge  of  bigamy  upon  Desgrange, 
which  are  referred  to  in  the  opinion  of  the  court  with  an  inti- 
mation that  the  reporter  should  set  them  forth  with  more  par* 
ticularity.     They  were  as  follows : 

1st.  The  catholic  priest's  certificate  of  Desgrange*s  prior 
marriage. 

The  existence  of  this  paper  was  discovered  in  the  following 
manner,  as  stated  in  the  deposition  of  James  Gardette,  taken 
under  a  commission : 

^^  And  afterwards,  to  wit,  on  the  10th  July,  1849,  appeared 
Dr.  James  Gardette,  a  witness,  heretofore  called  and  exam- 
ined on  behalf  of  complainant,  and  now  by  them  recalled, 
doth  depose  and  say, — 

"  Witness  being  shown  document  No.  6,  filed  with  the  com- 
missioner by  complainant  on  23d  June,  1849,  being  a  certifi- 
cate  of  marriage  of  one  Jaoobum  Desgrange  and  Barbara 
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Orci,  he  was  asked  to  state  when  and  where  the  same  was 
found.  Witness  *8ays :  My  mother  and  myself  were  r«47f 
looking  over  the  papers  of  Dr.  Oardette,  my  father ;  •- 
seyeral  papers  fell  on  the  floor,  and  among  them  this  paper 
was  found.  This  paper  was  found  after  the  decision  of  the 
Patterson  case  in  the  Circuit  Court  of  the  United  States, 
and  before  the  decision  of  the  same  case  in  the  Supreme  Court 
of  the  United  States.  And  it  was  handed  by  my  mother  to 
General  Gaines  or  his  wife  immediately  after  it  was  found. 

^^  Jambs  Gasdbttb. 

*' Cross-examination  waived  by  Louis  Janin,  Esq.,  of  counsel 
for  defendants.  '^  J.  W.  Gurlby, 

The  certificate  was  as  follows.  The  Latin  is  given  as  it  is 
printed  in  the  record. 

^^  Omnibiu  ha*  literoB^  Inspeeturis  Salutem  in  Domino. 

Ego  infrascriptus    sacerdos  Catholicus  et  Apostili- 

^  cus,  pastor  Ecclesisd  S.  Petri  Apostoli,  hinc  Prsdsenti- 

"g  bus,  notum  facio  et  attestor  omnibus  et  singulis,  quorum 

.  -^  interest,  quod  die  sexta  mensis  Julij,  A.  D.  1790,  in 

"^1    ^  matrimonium  conjunxerum  Jacobum  Degrange  et  Bar- 

^  <^  bara  m  Orci,  Testes  prsdseutes  fuerunt,  Joannes  O'Con- 

2  p  nell,  Carolus  Bernardi,  et  Victoria  Bernardi.  In  quorum 

M    ^  fidem,  has  manu  propria  scripsi,  et  subscripsi,  vigilloq. 

O  niuniri.     Datum  Neo  Eboraci,  vulgo  New  York,  hac 

.  die  lid  mensis  Septerobris,  A.  D.  1806. 

^  "  GlTLIBLMtTS  V.  O'BbIBN, 

^'  Reg.  pag.,  '45.    **  Pattor  JScdencB  S.  Petri  ut  8upr€u 

"  Nous,  Gabriel  Rey,  g^n^ral  divisionaire,  oommissaire  des 
relationes  commerciales  de  Fi*ance,  k  New  York,  certifione 
que  Monsieur  Guillaume  Y.  O'Brieii,  dont  la  signature  est 
appose  k  Textrait  de  mariage  en  I'autre  part,  est  prdtre  et 
cur^  de  I'Eglise  Catholique  de  Ste.  Pierre,  en  cett^  ville  de 
New  York,  et  qu'en  cette  quality  foi  doit  etre  ajouter  k  sa  dite 
signature  tant  en  jugement  que  hors. 

^^  En  t^moin  de  quoi  nous  avons  sign^  le  pr^sente  et  scelli 
r  n  fait  apposer  le  timbre  du  commissariat,  &  New  York, 
L^-  ^'J  le  18  Septembre,  1806.  Rbt;' 

Indorsed:  ** Admitted  by  defendants  as  proved,  reserving 
all  legal  objections  to  its  admissibility  as  evidence. 

"J.  W.  GiiRLEY,  Oommi99i(m^*' 
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*In  order  to  fortify  this  certificate,  the  depositions  of 
Ellen  (iuinan,  John  rower,  and  Charles  E.  Benson  were 
taken  in  1846. 

Ellen  Guinan  was  the  niece  of  William  V.  O'Brien,  and 
resided  with  him  from  the  time  that  she  was  nine  years  old 
until  he  died,  being  about  twenty  years.  O'Brien  was  pastor 
of  the  church  for  thirty  years,  viz.,  from  1784  to  1814,  when 
he  died.  She  had  been  accustomed  to  see  him  write  several 
times  a  day,  and  testified  that  the  whole  of  the  above  certifi- 
cate was  in  his  handwriting.    She  also  deposed  as  follows : 

18.  Question.  Do  you  know  the  persons  named  in  the  body 
of  this  exhibit,  Joannes  0*Gonnel,.  Carolus  Bemardi,  and 
Victoria  Bernardi? 

Answer.  I  have  heard  of  them,  and  think  they  are  dead, 
but  never  knew  or  saw  them  that  I  know  of. 

14.  Question.  Did  you  know  Jacobum  Des^range  and 
Barbara  M.  Orci,  named  in  the  body  of  the  exhibit? 

Answer.    I  did  not — ^never  have  known  them. 

15.  Question.  Do  you  know  whether  the  books  or  records 
of  St.  Peter's  church  were  at  any  time  destroyed? 

Answer.    I  heard  they  were. 

16.  Question.  When  did  you  hear  they  were,  and  on  what 
occasion  ? 

Answer.  A  gentleman  from  Ireland,  Mr.  Cruise,  who  mar- 
ried the  sister  of  Sir  John  Johnston,  of  Johnstown,  and 
Warrenstown,  in  Ireland,  came  to  inquire  about  the  marriage 
of  one  of  his  family,  whom  he  had  understood  was  married  by 
my  uncle.  I  told  him  to  go  to  the  church,  as  we  had  given 
up  uncle^s  books  after  his  death  to  Bishop  Connelly^  catholic 
bishop  of  this  city.  He  came  back  and  told  us  tnat  he  had 
found  that  the  books  had  been  destroyed  by.  fire. 

17.  Question.  About  how  long  ago  was  it  that  you  thus 
heard  that  the  books  were  destroyed  ? 

Answer.  To  the  best  of  my  recollection,  about  thirteen  or 
fourteen  years  ago, 

18.  Question.  What  did  you  hear  of  Joannes  O'Connell, 
Carolus  Bernardi,  and  Victoria  Bernardi,  named  in  the  exhibit 
shown  you,  and  mentioned  in  a  previous  question  ? 

Answer.  I  heard  from  my  aunt,  Louisa  Jane  O'Brien,  that 
they  were  all  attached  to  the  Spanish  ambassador's  suite.  I 
think  O'Connell  was  his  chaplain. 

John  Power,  the  vicar-general  of  the  diocese  of  New  York^ 
and  pastor  of  St.  Peter's  church,  deposed  as  follows : 

2.  Question.    How  long  have  you  been  pastor  of  St.  Peter's 
church  ? 
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Answer.  I  have  been  officiating  as  clergyman  in  that  church 
•twenty-six  years,  (taken  in  1846)  and  pastor  of  it  about  rtt^irfr 
twenty  years.  *- 

8.  Question.  Have  records  been  kept  in  said  St.  Peter's 
church  of  the  marriages  solemnized  by  the  clergymen  officia- 
ting there  ? 

Answer.  There  have  been,  with  more  or  less  regularity ; 
there  have  been  frequent  omissions  arising  either  from  neglect 
or  accident. 

4.  Question.  Is  there  any  written  record  now  existing  of 
the  marriages  solemnized  by  the  clergymen  of  the  said  church 
previous  to  the  year  1800? 

Answer.  I  don't  know  that  such  a  record  exists;  I  have 
heard  that  it  was  missing,  but  have  made  no  particular  personal 
search  for  it ;  I  don't  know  that  I  ever  saw  it. 

6.  Question.  Have  you  known,  personally  or  by  reputation, 
William  V.  O'Brien,  now  deceased? 

Answer.  I  have  no  personal  knowledge  of  him;  he  was 
dead  when  I  came  to  this  country,  but  his  memory  was  then 
fresh  in  the  minds  of  people,  and  he  was  held  in  high  repute. 

6.  Question.  What  was  his  profession,  and  what  place  or 
office  did  he  hold  here  ? 

Answer.     He  was  pastor  of  St.  Peter's  church. 

7.  Question.  How  long  had  he  been  pastor  of  St.  Peter's 
church  ? 

Answer.     Many  years ;  I  cannot  say  the  precise  time. 

8.  Question.  Do  there  appear  to  be  any  records  in  said 
church  kept  by  him  of  the  baptisms  which  he  solemnized  whilst 
pastor  of  said  church? 

Answer.     There  do. 

9.  Question.  Have  they  been  universally  and  at  all  times 
received  as  genuine  and  authentic? 

Answer.  They  have  been  always  received  as  genuine  and 
authentic,  and  I  have  no  doubt  that  they  are  so. 

10.  Question.  Have  you  any  knowledge  of  the  handwriting 
of  said  William  V.  O'Brien ;  and  if  so  whence  have  you 
derived  it? 

Answer.  I  have  a  knowledge  of  his  handwriting,  which  I 
derived  from  the  register  of  baptisms  in  St.  Peter's  churchy 
which  have  always  been  received  as handwriting. 

11.  Question.  Prom  the  knowledge  which  you  have  thvti 
derived  of  his  handwriting,  do  you  believe  the  signature  Guli ' 
elmus  V.  O'Brien,  in  the  exhibit  marked  A,  now  shown  you, 
to  be  in  the  handwriting  of  said  William  V.  O'Brien  ? 

Answer.     I  believe  it  to  be  his  handwriting;  it  is  identic 
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oally  the  same  handwriting  with  that  of  the  records  now  in 
the  church  of  which  I  have  spoken. 

♦47R1       *^^'  Q^^stion.   In  whose  handwriting  do  you  believe 
•'  the  writing  in  said  exhibit  preceding  said  signature,  that 
is,  the  body  of  the  marriage  certificate,  to  which  said  signature 
is  affixed,  to  be  ? 

Answer.  In  the  handwriting  of  said  Rev.  William  V. 
O'Brien. 

13.  Question.  In  what  language  did  said  Rev.  Mr.  O'Brien 
keep  his  records  before  spoken  of? 

Answer.     In  the  Latin  language. 

14.  Question.  How  did  he  sign  his  name  when  writing  in 
the  Latin  language  ? 

Answer.  Iii  the  same  manner  as  it  is  signed  in  the  exhibit 
marked  A,  which  you  have  shown  me — Gulielmus  V.  O'Brien. 

16.  Question.  Had  said  Rev.  Mr.  O'Brien  full  and  legal 
power  to  solemnize  and  perform  the  ceremonies  of  marriage 
while  he  was  pastor  of  St.  Peter's  church  ? 

Answer,     He  had. 

16.  Question.  Have  you  a  knowledge  of,  and  are  yea 
versed  in,  the  Latin  language  ? 

Answer.     I  am  versed  in  the  Latin  language. 

17.  Question.  Please  to  read  said  certificate  of  marnaee 
marked  exhibit  A,  now  shown  you,  and  state  whether  the 
marriage  of  Desgrange,  therein  certified  to,  was  performed 
according  to  the  usages  and  formalities  of  the  said  church  at 
the  time  of  the  date  of  the  said  certificate,  so  far  as  the  same 
appears  in,  and  by  virtue  of,  the  said  certificate. 

Answer.  The  certificate  is  absolutely  in  due  form,  and  it  is 
to  be  presumed  that  the  marriage  was  solemnized  according 
to  the  rights  and  ceremonies  oi  the  Catholic  church.  Pre- 
vious to  giving  this  my  answer,  I  have,  as  requested,  read  the 
said  certificate,  and  underatand  its  contents. 

18.  Question.  Do  you  know  any  thing  of  the  witnesses  to 
the  said  marriage  mentioned  in  said  certificate,  or  any  of 
them? 

Answer.     I  do  not. 

Charles  E.  Benson,  the  clerk  of  St.  Peter's  church,  deposed 
as  follows : 

2.  Question.  Have  you  the  custody  of  the  records  of  mar- 
riages and  baptisms  solemnized  by  the  pastors  and  clergymen 
of  said  St.  Peter's  church  ? 

Answer.     I  have. 

8.  Question.  Is  there  existing  now  among  those  records 
any  record  or  written  memorandums  of  marriages  solemnized 
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by  the  pastors  and  clergymen  of  the  said  church  previous  to 
the  year  1800? 

Answer.  There  is  now  none  existing  of  any  date  previous 
to  the  year  1802. 

4.  Question.  Have  you  any  knowledge  of  the  handwriting 
of  William  V.  O'Brien,  catholic  priest,  formerly  pastor  of 
said  St.  Peter's  church? 

•Answer.    No  other  knowledge  than  such  as  I  derive  rmAnQ 
from  the  records  of  the  church  which  were  kept  by  him.  ^ 
Those  records  have  been  always  received  as  authentic  and 
genuine,  and  as  being  in  his  handwriting. 

5.  Question.  From  the  knowledge  which  you  have  thus 
derived  of  his  handwriting,  do  you  believe  the  certificate  of 
marriage,  marked  exhibit  A,  now  shown  to  you,  to  be  in  his 
handwriting,  including  the  signature,  Gulielmus  V.  O'Brien? 

Answer.     I  do  ;  I  have  not  the  slightest  doubt  about  it. 

6.  Question.  Are  there  any  records  of  baptisms  solemnized 
by  the  pastors  of  St.  Peter's  church  ? 

Answer.     There  are. 

7.  Question.  Are  there  any  such  records  of  baptisms  be- 
longing to  said  church  kept  by  William  V.  O'Brien? 

Answer.  There  are  ;  from  the  year  1787  to  the  year  1808 
in  one  register,  and  from  1808  to  1816  in  another.  There  are 
in  each  of  these  registers  other  entries  by  other  clergymen 
attached  to  the  church. 

8.  Question.  In  whose  handwriting  are  the  first  entries  in 
the  oldest  register  spoken  of  by  you  ? 

Answer.     In  the  handwriting  of  said  Mr.  O'Brien, 

The  witness  also  deposed  that  he  had  made  diligent  search 

for  the  register  of  marriages  previous  to  the  year  1802,  but 

was  not  able  to  find  it. 

Another  piece  of  evidence  relied  upon  by  the  complainants 

was  what  is  sometimes  spoken  of  as  a  divorce  record,  and 

sometimes  as  a  mutilated  record.     It  was  as  follows : 
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State  of  Louisiana^  third  District  0<mrt  of  New  Orleans. 


Jbbome  Dbsgbangb.  ) 

^*No.  256  of  the  docket  of  the  late  oounty  court  of  New 

Orleans. 

^*  Citation.    Mr.  EUery,  (curator  of  Desgrangre :) 
*'*'  You  are  hereby  summoned  to  comply  with  the  prayer  of 
the  annexed  petition,  or  to  file  your  answer  thereto  in  writing, 
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with  the  clerk  of  the  oountv  of  New  Orleans,  at  his  office,  in 
New  Orleans,  in  eight  days  after  the  service  hereof,  and  if 
you  fail  herein,  judgment  will  be  given  against  you  by  default. 
"Witness,  James  Workman,  judge  of  the  said  court,  this 
24th  day  of  June,  in  the  year  of  our  Lord  1806. 

(Signed)  "Thos.  S.  KfiKiirBDY,  Clerk. 

^  Return  on  citation  served  on  EUery,  80th  June,  1806. 

(Signed)  "Geo.  T.  Ross,  Sheriff. 

**  Plea  filed  July  Ist,  1806.*' 


•"  ZXTLDCB  CaBBIEBE  ) 

V.  [  No.  656. 

Jebomb  Desgbange.  ) 

"  County  Court  of  New  Orlearie. 

"The  plea  of  Jerome  Desgrange,  defendant,  to  the  petition 
of  Zulime  Carridre,  plaintiff. 

"  This  defendant,  by  protestation,  not  confessing  or  acknow- 
ledging  all  or  any  part  of  the  matters  and  things  in  the  plain- 
tiff's said  petition  contained  to  be  true,  in  such  manner 
and  form  as  the  same  are  therein  and  thereby  alleged,  for  plea 
unto  the  said  petition  saith,  that  this  court  ought  not  to  have 
cognizance  of  the  same,  because  the  laws  by  which  this  court 
was  created,  and  the  jurisdiction  thereof  established,  do  not 
extend  the  same  to  cases  of  divorce,  or  give  to  this  court  any 
authority  to  pronounce  therein,  and  because  the  damages  in 
the  said  petition  prayed  for  against  this  defendant  cannot  be 
inquired  into  or  assessed,  until  after  the  judgment  of  this 
court,  in  touching  the  validity  of  the  marriage  between  the 
petitioner  and  the  defendant,  shall  be  first  declared. 

**  Wherefore,  this  defendant  doth  not  suppose  that  this  court 
will  or  ought  to  have  or  hold  further  cognizance  of  the  peti- 
tion aforesaid ;  and  therefore  this  defendant  doth  plead  the 
premises  in  bar  to  the  said  petition,  and  humbly  demands  judg- 
ment of  this  honorable  court,  whether  he  shall  be  put  to  make 
further  answer  thereto,  and  prays  to  be  hence  dismissed,  with 
his  reasonable  costs  and  charges  in  this  behalf  wrongfully  sus- 
tained. 

(Signed)  '*  A.  R.  Elleby,  for  B^t: 


*'*x  n 


**  And  the  said  plaintiff  saith,  that  for  any  thing  by  the 
defendant  above,  in  pleading,  alleged,  she  ought  not  to  be 
barred  or  precluded  from  having  and  maintaining  her  action 
aforesaid  against  the  said  defendant. 
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^  Wherefore,  for  want  of  a  sufficient  answer  in  this  behalf^ 
the  plaintiff  prays  judgment,  &c. 

(Signed)  "  Bbown  &  FBOHEiirFiK,  fwr  PZgf." 

Answer  filed  July  24th,  1806. 

^  ZXJUME  Cakbtbrtc  ) 

V.  \  No.  866. 

Jebomb  DBSaBAlf ge.  ) 

^'  Coui^y  Court  of  [New]  Orleam. 

*^  Answer  of  Jerome  Desgrange  to  the  petition  of  Zolime 
Carridre. 

^  This  defendant,  saying  and  reserving  to  himself  all  man- 
ner of  'benefit  of  exception  to  the  many  errors,  rmAgt 
untruths,  and  imperfections  in  the  said  petition  con-  *- 
tained,  for  answer  thereunto  saith,  that  the  facts  in  the  said 
petition  set  forth  are  untrue,  and  prays  that  he  may  be  hence 
dismissed  with  his  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 

(Signed)  **  A.  R.  Ellebt,  for  DeTt.'' 

(Then  followed  in  the  record  a  long  certificate  of  marriage 
between  Geronimo  Desgrange  and  Maria  Julia  Carritfre,  peiv 
formed  by  a  Catholic  priest  on  the  2d  of  December,  1794, 
which  it  is  not  necessary  to  transcribe). 

<«  ZniiiHE  Cabbibbb  )  Brown  &  Fromentin,  for  plaintiff. 
V.  [  No.  866. 

Dbsgbaitgb.         )  EUery,  for  defendant. 

''  Petition  filed  June  24th,  1806.  Debt  or  damages,  tlOO. 
nds  600.  Plea  filed  July  1st,  1806.  Answer  filed  July  24th, 
1806.     Set  for  trial  on  Thursday,  24th  July. 

*^  Summons  issued  for  M.  Couarain,  Chovot,  Mary  Marr,  Rose 
Carridre,  Christopher  Joseph  Le  Prevost,  Trouque,  Le  Breton 
d'Orgenoy,  and  Joseph  Yillar,  senior. 

..  A  J.       Ai  A  AA    (  Mr.  Fourke,  sworn 

"  Attornqrs        .        .        WO  00    \  ^^  d'Orgenoy, 

"« Judgment  for  plaintiff.    Damages,  tflOO.    July  24th,  1846/' 

^  State  of  Louisiana^  Third  District  Court  of  New  Orleans. 

^^  I,  Charles  Weysham,  deputy  clerk  of  the  third  District 
Court  of  New  Orleans,  do  hereby  certify,  that  the  above  and 
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M  ZULIMA  CaBRIBBE  DiBS0BANGB  ) 

V.  [   No.  17a 

JSBOMB  DbSGBAKGB.  ) 

••  Petition  filed  80th  November,  1806,  for  alimony.  Served 
December  6th,  1805.  Judgment  by  default,  December  19th, 
1805.  The  court  doth  awara  final  judgment  for  the  plaintiff 
December  24th,  1805. 

(Signed)  ^  JAMES  WoBKKAir. 

«*  Attorney's  fees,  $19  62^ 
•*  Clerk's  fees,         10  87 J 

^  Execution  issued  December  24th,  1806.** 

**  8taU  o/Louinana.     ITUrd  District  Court  of  New  Orieam. 

^*  I,  Chas.  Weysham,  deputy-clerk  of  the  third  District  Court 
of  New  Orleans,  do  hereby  certify,  that  the  above  and  fore- 
going four  paees  do  contain  a  full  and  complete  transcript  of 
the  record  of  the  case,  wherein  Mrs.  Zulime  Carri^re  Des- 
grange  is  plaintiff,  and  Jerome  Desgrange  is  defendant,  insti- 
tuted in  the  late  County  Court  of  Orleans,  under  the  No. 

•4841  ^"^^ '  ^^^  ^^^^  ^^  *operation  of  law  the  records  of  the 
-'  said  late  County  Court  of  Orleans  have  been  transferred 
to  this  court,  and  are  now  in  the  custody  of  the  clerk  thereof." 
8.  In  order  to  impeach  the  character  of  Madame  Despau, 
three  records  were  filed  in  evidence,  the  contents  of  which 
will  be  briefly  stated  under  the  letters  A,  B,  C. 

A.  On  the  10th  of  June,  1805,  William  Despau  filed  a  peti- 
tion in  the  Superior  Court  in  and  for  the  Territory  of  Orleans, 

foraying  for  a  separation  from  Marie  Sophia  Carridre,  his  wife, 
t  alleged  ^'  incompatibility  of  humor  and  several  other  rea- 
sons, the  recital  of  which  would  be  too  afflicting." 

On  the  8th  of  July,  1805,  she  answered  the  petition,  admit- 
ting  the  material  facts  alleged. 

On  11th  of  January,  1806,  a  separation  from  bed  and  board 
was  decreed,  by  consent,  and  the  plaintiff  was  ordered  to  hand 
in  an  inventory  of  his  estate. 

B.  Sophia  filed  her  petition,  on  the  1st  of  September,  1806, 
alleging  that  her  husband  was  about  to  sell  two  plantations  or 
tracts  of  land,  and  praying  an  injunction,  which  was  granted. 
On  the  2d  of  October,  1806,  Despau  filed  his  answer,  con- 
senting that  one  half  of  the  proceeds  of  sale  should  be  placed 
in  bond  and  security  ;  and  the  injunction  was  dissolved. 

C.  On  the  8th  of  February,  1808,  Despau  filed  his  supple- 
mental petition,  with  his  affidavit  dated  11th  of  November, 
1807,  stating  that  on  the  preceding  June  his  wife  had  left 
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New  Orleans  clandestinely,  being  the  second  time  that  she 
had  done  so,  for  the  purpose  of  going  to  the  United  States. 
Another  witness  made  affidavit  that  she  had  set  sail  for  North 
America. 

Whereupon,  in  May,  1808,  the  court  passed  the  following 
order: 

^^  Ordered  by  the  court,  that  the  bond  referred  to  in  the 
petition  on  file  in  the  office  of  the  clerk  of  this  court  be  can- 
celled, and  the  security  discharged ;  and  that,  as  the  defendant 
hath  forfeited  her  right  to  the  property  acquired  in  the  com- 
munity, that  the  same  vest  in  and  belong  to  the  petitioner. 

May  24eA,  1808.  (Signed)  Joshtta  Lbwis. 

(Countersigned)     J.  W.  Smith,  Clerk.'' 

4.  The  respondents  also  gave  in  evidence  two  powers  of 
attorney ;  one  executed  by  the  sisters  of  Zulime  to  Desgrange, 
dated  March  26th,  1801,  authorizing  him  to  settle  certain 
affairs  in  Bordeaux,  in  France,  and  the  other  from  Desgrange 
to  his  wife,  authorizing  her  to  act  for  him  in  his  absence. 
Also,  a  letter  written  by  Desgrange  to  Clark  from  Bordeaux, 
and  dated  July,  1801.  These  papers  are  referred  to  or  recited 
in  the  opinion  of  the  court. 

*The  respondents  also  gave  in  evidence  the  deposi-  r«^oc 
tion  of  Daniel  W.  Coxe,  of  Philadelphia.  To  this  L  *^° 
were  annexed  a  number  of  letters  addressed  to  the  deponent 
Dy  Clark,  and  numbered  from  9  to  80.  In  addition  to  these  a 
great  number  of  letters  to  and  from  Clark  were  introduced 
into  the  case.  These  were  used  indiscriminately  by  the 
counsel  for  the  appellants  and  appellees  in  their  arguments, 
to  sustain  the  views  which  they  respectively  took  of  the  facts 
in  the  case.  These  letters  showed  Clark  to  have  been  twice 
in  Philadelphia  during  the  year  1802,  once  in  April,  and 
again  in  the  latter  part  of  July  and  beginning  of  August. 

The  deposition  of  Coxe  was  twice  tsiKen,  and  both  of  them 
were  inserted  in  this  record.  It  was  taken  once  in  1841  in  a 
suit  between  John  Barnes  and  wife  against  Edmund  P.  Gaines 
and  wife,  in  the  First  Judicial  District  Court,  and  again  in 
1849  in  this  suit.  In  his  answer  to  the  17th  interrogatory, 
in  his  deposition  of  1841,  he  says : 

'^  I  repeat  that  the  said  Daniel  Clark  was  in  Philadelphia 
in  the  spring  of  the  year  1802.  The  said  Zulime  was  then 
there ;  she  arrived  there  before  the  said  Daniel  Clark,  and,  as 
I  have  already  stated,  brought  to  me  a  letter  of  introduction 
from  him.  Daniel  Clark  was  not  in  Philadelphia  at  the  birth 
of  Caroline.'' 
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And  in  his  answer  to  the  7th  iuterrogatory,  he  said : 

"  The  first  time  Daniel  Clark  visited  Philadelphia  after  the 
birth  of  Caroline  was  in  the  year  1802  and  soon  after  her  birth. 
I  am  enabled  to  fix  the  time  by  referring  to  a  power  of  attor- 
ney left  by  him  with  me,"  &c.,  &c. 

A  copy  of  that  power  is  annexed  to  his  deposition,  and  its 
date  is  22d  April,  1802. 

In  the  deposition  taken  in  1849,  he  thus  replied  to  the  14th 
interrogatory  in  chief : 

^^  Daniel  Clark  did  both  write  and  speak  to  me  about  his 
(the  said  Clark's)  relationship  or  connection  with  Madame 
Desgrange,  the  reputed  mother  of  the  complainant  Myra.  In 
the  early  part  of  the  year  1802,  the  said  Madame  Desg^range 
presented  herself  to  me,  with  a  letter  from  Daniel  Clai^, 
introducing  her  to  me,  and  informing  me  in  confidence  that 
the  bearer  of  that  letter,  Madame  Desgrange,  was  pregnant 
with  a  child  by  him,  and  requesting  me,  as  his  friend,  to  make 
suitable  provision  for  her,  and  to  place  her  under  the  care  of 
a  respectable  physician ;  requesting  me  at  the  same  time  to 
furnish  her  with  whatever  money  she  might  want  and  stand 
in  need  of,  during  her  stay  in  Philadelphia.  As  the  friend  of 
Mr.  Clark,  I  undertook  to  attend  to  his  request,  and  did 
attend  to  it.  I  employed  the  late  William  Shippen,  M.  D.,  to 
attend  to  her  during  her  confinement,  and  procured  for  her  a 
♦4861  ^^™®*  Soon  after  the  birth  *of  the  child,  it  was  taken 
J  to  the  residence  of  its  nurse.  That  child  was  called 
Caroline  Clark,  and,  at  the  request  of  Mr.  Clark,  the  child 
was  left  under  my  general  charge  and  exclusive  care  until  the 
year  1811.  After  that  period,  she  was  not  so  exclusively 
under  my  charge,  but  I  had  a  general  charge  over  her,  which 
continued  up  to  the  period  of  her  marriage  with  Dr.  John 
Barnes,  formerly  of  this  city.  She  is  now  dead,  as  is  also  Dr. 
Shippen,  before  spoken  of.  Daniel  Clark  arrived  in  this  city 
within  a  very  short  period  after  the  birth  of  said  Caroline, 
which  was,  I  believe,  in  April,  1802,  when  I  received  from 
him  the  expression  of  his  wishes  in  reference  to  this  child. 
He  left  here  shortly  afterwards,  as  before  stated  by  me.  Dur- 
ing Daniel  Clark's  subsequent  visits  to  Philadelphia,  he  always 
visited  that  child,  acknowledged  and  caressed  it  as  his  own, 
and  continued  to  give  me  the  expression  of  his  wishes  in  ref- 
erence to  her.  On  the  occasion  of  Mr.  Clark's  visit  to  Phila- 
delphia, immediately  after  the  birth  of  Caroline,  in  conversation 
with  me  in  reference  to  Madame  Desgrange,  he  confirmed 
what  he  had  stated  in  his  letter  of  introduction,  stating  to  me 
that  he  was  the  father  of  this  illegitimate  child,  Caroline,  and 
that  he  wished  me  to  take  care  of  her,  and  to  let  the  woman 
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have  what  money  she  stood  in  need  of  until  she  returned  to 
New  Orleans." 

6.  The  respondents  gave  in  evidence  the  depositions  of  a 
number  of  witnesses  for  the  purpose  of  assailing  the  character 
of  Zulime  for  chastity. 

7.  The  respondents  also  gave  in  evidence  the  deposition  of 
Patterson,  to  show  the  collusive  manner  in  which  the  case  of 
Patterson  v.  Gaines  was  brought  up  to  this  court,  as  reported 
in  6  How.,  550.  The  substance  of  this  deposition  is  recited 
in  the  opinion  of  the  court,  and  need  not  be  repeated. 

The  above  is  a  brief  summary  of  the  most  important  parts 
of  the  evidence  in  this  cause,  omitting  what  was  published  in 
2  and  6  Howard,  and  what  is  now  inserted  in  the  opinion  of 
the  court. 

On  the  21st  of  February,  1850,  the  Circuit  Court  dismissed 
the  complainant^s  bill,  with  costs ;  and  thereupon  the  com- 
plainant appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson  and  Mr.  Campbell^  with  whom 
was  Mr.  Lawrence^  for  the  appellant,  and  by  Mr.  Webster  and 
Mr.  Duncan^  for  the  appellees. 

The  arguments  of  counsel  upon  points  raised  in  the  cause, 
but  not  decided  by  the  court,  will  be  wholly  omitted ;  and  it  is 
extremely  difficult  to  compress  those  which  appertain  to  the 
only  question  which  was  decided,  within  reasonable  limits. 

*The  counsel  for  the  complainant  contended  that  the  r«4Qi7 
lettera  which  were  filed  in  the  cause,  conclusively  proved  '• 
that  Clark  left  New  Orleans  for  the  north  in  November,  1801 ; 
that  he  was  in  Philadelphia  in  January,  February,  March,  and 
April,  1802,  up  to  the  22d  of  April,  when  his  intended  depar- 
ture on  the  next  day  for  New  Orleans,  in  the  schooner  Eliza, 
was  mentioned.  They  also  contended  that  certain  papers  in 
the  cause  showed  that  Zulime  was  raising  money  in  New 
Orleans  in  November,  1801,  and  that  she  was  absent  in  Janu- 
ary, 1802. 

Leaving  these  questions  of  dates,  which  go  to  sustain  the 
positive  declarations  of  Madame  Despau,  does  the  plaintiff 
prove  in  any  other  manner  that  she  is  the  legitimate  child  of 
Daniel  Clark?  Filiation  is  proven  in  reference  to  the  father 
by  presumptions.  On  the  continent  of  Europe,  these  pre- 
sumptions are  generally  authenticated  by  inquiries  at  the  date 
of  the  birth,  and  entered  upon  public  registers.  These  acts 
furnish  full  proof  of  birth  and  filiation.  In  the  absence  of 
these,  the  facts  themselves,  which  raise  the  presumption,  are 
resorted  to.     The  inquiries  are,  who  was  it  that  prepared  foi 
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the  advent  of  the  child  into  life,  and  provided  nurture  and 
care  during  the  period  of  its  helplessness  and  infancy ;  whc 
maintained  it,  extended  its  relations  through  the  family, 
friends,  and  acquaintances ;  who  gave  it  education  and  control 
in  youth ;  who  sought  for  it  advancement,  repute,  and  station, 
in  early  manhood;  who  assisted  its  gradual  expansion  and 
growth,  the  enlargement  of  its  circle  of  friends  and  connec- 
tions, the  additions  to  its  fame  and  fortune ;  who  provided  for 
it  by  the  last  will  and  testament;  who  acknowledged  and 
guarded  the  child  from  infancy  to  youth,  and  from  youth  to 
manhood;  for  whose  did  the  world  accept  it?  These  charao- 
teristios  will  serve  to  determine  the  father  of  the  child.  Code 
Louisiana,  1825,  tit.  7,  ch.  2,  sect.  2 ;  8  Denisart  Questions, 
d'etat,  8 ;  8  D*Aguesseau,  181 ;  Nougarede  Lois  des  Families, 
218 ;  Merlin,  Reper.,  tit.  L^^itimit^,  sects.  2,  4 ;  1  Stark.  Ev., 
47 ;  2  Id.,  tit.  Pedigree,  8  Yes.,  428 ;  8  Causes  C^leb.,  358. 

The  canon  law  and  the  canonists  accept  these  proofs  as  suffi- 
cient. In  the  chapter  ^^  tuis  de  prohationibus  '*  of  the  canon  law, 
it  is  said :  ^^  Satis  ease  ad  ^us  modi  de  natalibtis  qucestiones  ut 
quis  nominetur  filiiis  et  vubliee^  agnoseatur  passimque  habeatur 
et  eredatur  apud  amnea* 

^^PrcBter  fidem  instrumentorum  et  asseveratianem  parentum 
tria  recensentur^  tractatua^  teatea^fama  et  auppleret^  deficientibus 
probationibua  certioribua^  filiationem  omnem  tarn  probariy  juam 
prceaumi^  si  ia  de  cvjua  atatu  agitur  pro  filio  habitua  ait,  9i  testes 
et  vicini  idem  deponent,  si  popularis  fama  idem  asseveretJ** 
Covarruvios  de  Mat.,  part  2,  ch.  2,  sect.  8;  Cuiao.,  tit.  16, 
book  C,  7  de  lib. 

What  are  the  facts  established  in  this  record  ?    1st.  Daniel 
•4881  *^^^^^  cohabited  with  the  mother  of  the  plaintiff  prior 
J  to  the  birth  of  the  plaintiff.     2d.  Before  the  birth  of 
the  plaintiff,  he  provided  a  house,  in  which  the  mother's  con- 
finement took  place.     8d.  Several  days  after  the  plaintiff's 
birth,  she  was  placed  in  the  family  of  Colonel  Davis,  as  the 
child  of  Daniel  Clark,  and  was  received  as  such.     4th.  She 
bore  the  surname  of  Clark  till  his  death.     5th.  He  provided 
money,  and  servants,  and  playthings  for  the  infant.     6th.  He 
openly  cherished  her  as  his  child  in  the  presence  of  his  friends. 
7th.  He  spent  much  time  with  her,  and  manifested  much 
anxiety  and  ambition  for  her.     8th.  No  other  paternity  was 
spoken  of  in  New  Orleans  for  her.    9th.  He  provided,  in  1811, 
upon  his  leaving  New  Orleans  upon  a  distant  journey,  munifi- 
cently for   her.     10th.    In    his  last  will,  he  recognized  and 
affirmed  her  legitimacy,  and  his  last  thoughts  and  anxieties 
upon  his  death-bed  were  concerning  her. 

The  mother  of  the  plaintiff  dechired  her  to  be  the  child  oi 
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Clark.  The  family  of  Boisfontaine  and  wife,  in  whose  house 
she  was  born,  Mesdames  Despan  and  Gaillavet,  her  mother's 
sisters,  received  her  into  life  as  Clark's  child. 

Davis  and  wife,  with  whom  she  lived,  Mrs.  Harper,  who 
nursed  and  cherished  her,  did  so  as  Clark's  child ;  De  la  Croix, 
who  consented  to  be  her  tutor,  Bellechasse,  to  hold  property 
in  trust  for  her,  did  so  at  the  instance  of  Clark,  and  as  the 
child  of  Clark. 

This  possession  of  the  sttxttis  and  condition  of  filiation,  was 
accompanied  with  declarations  of  legitimacy.  The  father 
spoke  of  her  as  the  heiress  of  his  fortune.  He  bequeathed  to 
her  his  fortune.  She  was  spoken  of  as  his  heiress  in  the 
community  at  large. 

The  mother  represented  her  as  the  child  of  a  legitimate 
marriage. 

Merlin,  reporting  a  case  of  legitimacy  to  the  French  court, 
says :  1.  ^^  That  the  commencement  of  proof,  that  Henrietta 
derives  from  her  act  of  birth,  from  the  letters  written  by  her 
father,  from  the  treatment  received  in  the  family,  from  the 
paternal  testament,  dated  in  1801,  to  establish  her  quality  of 
legitimate  daughter  and  the  qiLOsi  possession  of  this  quality, 
completes  full  proof.  If,  however,  the  existence  of  a  former 
husband,  joined  to  the  defect  of  proof  of  the  putative  mar- 
riage, could  radically  vitiate  the  title  derived  from  her  pos- 
session of  stcUits^  the  proof  furnished  of  the  reality  of  that 
marriage,  and  the  common  opinion  relative  to  its  effects, 
should  authenticate  the  source.  2.  That  the  title  of  the  pos- 
session of  the  status  of  legitimacy  being  established,  the  proof 
of  the  vices  with  which  this  title  may  be  infected,  as  to  the 
interests  of  the  child  Henrietta,  is  entirely  upon  the  opposers, 
for  qui  dolo  dicit  factum  aliguid  licet  in  exeeptiane  *do€ere  ri^Aoa 
dolum  admissiane  debet'^  10  Merlin,  Questions,  de  droit,  ^ 
49,  50. 

"  Always  favorable  to  innocence,''  says  D'Aguesseau,  "when 
the  same  effect  can  be  traced  to  two  causes,  the  one  illegal  and 
unjust,  and  the  other  just  and  legitimate — ^the  law  rejects  the 
first  to  adhere  exclusively  to  the  last."     8  D'Aguesseau,  180. 

Cochin,  pleading  for  Borguelat,  says :  "  We  should  weaken 
the  foundations  of  public  tranquillity  if,  after  a  long  posses- 
sion and  enjoyment  of  his  status^  we  could  displant  a  man 
from  the  family  in  which  he  has,  as  it  were,  taken  root  by  acts 
and  wide-spread  recognitions."  1  Cochin,  590 ;  2  Menoche's 
Prac,  889,  sects.  14, 15,  17, 18. 

Starkie,  speaking  of  such  proof,  says:  "These  are  not  to 
be  considered  mere  wanton  assertions,  upon  which  no  reliance 
can  be  placed ;  on  the  contrary,  in  the  absence  of  any  motive 
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for  oommitting  a  fraud  on  society,  it  is  in  the  highest  degpf^e 
improbable  that  the  parties  should  have  been  guilty  of  prac- 
tising a  continued  system  of  imposition  upon  the  rest  01  the 
world,  involving  a  conspiracy  in  its  nature  very  difficult  to  be 
weouted."     8  Stark.,  1101 ;  W.  Bl.,  877 ;  8  Mod.,  182. 

Finally,  as  a  higher  authority,  and  a  better  testimony  of 
what  the  law  is,  we  refer  to  the  case  reported  in  6  How.,  650. 

The  question  then  recurs,  is  the  plaintiff  the  legitimate 
^«)ild  of  Daniel  Clark  ?  The  defendants  say  no :  for,  at  the 
time  of  the  putative  marriage  of  her  mother  and  father,  the 
ntother  was  the  wife  of  another  person,  and  that  there  was,  in 
that  fact,  an  insurmountable  barrier  to  a  legal  marriage.  To 
prove  this,  they  plead  and  prove  the  factum  of  an  earlier  mar- 
riage between  Desgrange  and  Zulime,  the  plaintiffs  mother. 
They  produce  a  deposition  alleged  to  have  been  made  upon  a 
criminal  prosecution  of  Desgrange  before  an  ecclesiastical 
court,  in  the  province  of  Louisiana,  in  1802 ;  they  plead  and 
prove  a  record  of  a  suit  for  alimony,  in  1806,  in  one  of  the 
civil  courts  of  New  Orleans,  in  which  Zulime  alleged  that  she 
was  the  deserted  wife  of  Desgrange ;  and,  finally,  they  plead 
and  prove  a  record  for  divorce,  in  1806,  from  the  same  courts. 
These  facts,  they  affirm,  establish  a  valid  and  subsisting  bar 
to  a  marriage  between  Clark  and  Zulime,  at  any  time  before 
the  birth  of  the  plaintiff. 

The  factum  of  the  celebration  of  a  marriage,  and  cohabita- 
tion under  it,  between  Zulime  and  Desgrange,  is  not  denied. 
The  existence  of  a  record,  containing  a  charge  against  him 
for  bigamy,  is  not  denied.  The  fact  of  a  record  for  an  appli- 
cation for  alimony  is  not  denied ;  nor  of  the  record  of  an 
application  for,  and  judgment  of,  the  court,  declaring  the 
marriage  of  Zulime  with  Desgrange  originally  invalid  in  1806. 
We  affirm,  that  the  last  record  furnishes  conclusive  proof  of 
*4d01  ^^^  invalidity  *of  that  first  marriage,  and  that  the 
^  others  do  not  qualify  the  force  of  that  proof^  or  impair 
the  eaae  of  the  plaintiff. 

The  ecclesiastical  record  evidently  cannot  be  pleaded  ao 
Qontaining  a  res  judicata.  The  ecclesiastical  court  undertakes 
W  inquiry  concerning  reports  of  polygamous  connections  on 
the  part  of  Desgrange,  which  had  brought  scandal  upon  the 
oburch ;  and,  after  taking  some  testimony,  which  does  not 
^tablish  their  truth,  suspends  the  proceedings  until  further 
proof  could  be  bad,  and  charges  the  defendant  with  the  costs. 
The  court  reserves  in  its  judgment  the  power  to  make  further 
inquiries,  1  Phil.  Ev.,  840;  3  Wheat.,  817;  18  Wend, 
(N.  Y,),  692 ;  Mitf.  PI.,  194 ;  1  Jac.  &  W.,  20. 

The  acquittal  of  a  party  for  bigamy,  on  a  criminal  pro^ecu* 
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Hon,  is  Bot  evidenoe  In  a  oivil  oause  mvolving  the  truth  of 
Om  charge.    1  Stark.  Ev.,  2T7, 280,  281 ;  1  Phil.  Ev.,  888. 

The  depoaitions  taken  in  the  case  are  not  evidence  as  sueh. 
The  parties  are  not  shown  to  be  dead.  Greenleaf  Ev.,  §  180 ; 
18  Pet.,  209.  It  is  not  admissible  on  account  of  the  deposi- 
tions of  Zulime,  or  as  a  source  of  declarations,  because  the 
party  is  in  life  able  to  testify,  and  the  transaction  was  one  in 
which  neither  Clark  nor  his  daughter  were  parties.  Had  the 
parties  been  the  same,  and  the  subject-matter  the  same,  such 
a  deposition  would  be  incompetent.    1  Phil.  Ev.,  868. 

The  alimony  record  is  produced  for  the  benefit  of  an  alle- 

S^tion  in  the  petition,  that  Zulime  was  the  wife  of  Desgrange. 
ut  averments  in  such  papers  are  treated  as  the  suggestions 
of  counsel,  and  are  not  evidence.  1  Stark.,  887 ;  &res.  Eq. 
Ev.,  424,  425.  The  judgment  is  not  evidence,  because  mar- 
riage, in  such  a  case,  Is  only  collaterally  in  question.  Gres. 
£q.  Ev.,  424 ;  1  Stark.  Ev.,  887.  It  could  have  been  put  in 
issue,  but  it  was  not  necessarily  so.  In  the  Spanish  jurispru- 
dence, a  marriage  de  factOy  in  favor  of  the  party  dealing  in 
good  faith,  produces  civil  effects ;  and  hence  the  only  issue 
might  be,  whether  there  had  been  a  marriage  de  facto,  4  Part, 
tit.  15, 1,  2 ;  Gregorio  Lopea,  1  Motifs  et  Dis.,  118,  art.,  201, 
222;  1  La.  Ann.,  98;  10  Merlin  Questions  de  Droit,  82  ;  Ricord 
des  Donations,  part  1,  874. 

The  record  in  1806,  pleaded  and  produced  by  the  defen- 
dants, the  petition,  and  the  formal  judgment,  which,  by  the 
practice  of  the  court,  was  written  upon  it,  has  been  lost.  The 
docket-entry  was  kept,  however,  by  law,  and  according  to 
law  (2  Martin  Dig.,  164),  and  that  furnishes  an  account  of 
the  judgment.  The  plea  of  the  defendant  (Desgrange)  shows 
us  it  was  a  suit  in  which  Desgrange  was  charged  with  having 
contracted  a  marriage  with  the  plaintiff  which  was  invalid, 
and  that  damages  wei'e  claimed  in  consequence  of  the  wrong. 
The  issues  then  were,  whether  the  marriage  of  the  plaintiff 
and  defendant  *was  invalid,  and  the  defendant  was  rmAQi 
liable  for  damages.  The  judgment  is  an  adjudication  '- 
of  the  law  and  fact  of  nullity.  1  Stark.  Ev.,  289 ;  8  Mod., 
182;  1  Phil.  Ev.,  841;  2  How.  St.  T.,  588;  2  Atk.,  888;  2 
Bligh,  N.  S.,  446 ;  7  Co.,  42. 

The  inquiry  then  comes,  what  were  the  relations  between 
Desgrange  and  Zulime,  from  the  time  of  the  ascertainment  uf 
hia  bigamy  till  the  birth  of  the  plaintiff?  The  witnesses  con- 
cur in  the  statement,  that  cohabitation  between  them  had 
oeased.  No  one  witness  pretends  that,  from  the  time  of  its 
publioation,  whenever  made,  was  there  any  intercourse  between 
them.    The  evidence  further  shows,  that  the  mother  of  the 
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plaintiff  did  not  assume  the  name  of  Clark,  nor  did  she  obtain 
from  the  public  the  repute  of  being  the  wife  of  Clark.  This, 
we  contend,  would  not  overbear  the  proofs  of  legitimacy  we 
have  adduced,  even  if  not  explained.  2  Hagg.,  68.  There  is, 
however,  an  explanation  of  that  fact.  Both  Clark  and  Zulime 
acted  on  the  presumption  that  judicial  proof  of  the  invalidity 
of  the  marriage  between  Desgran^  and  herself  was  impor- 
tant; perhaps  they  were  advised  it  was  necessary  to.  the 
legality  of  their  case.  The  district  judge,  in  the  case  before 
this  court,  ruled  that,  without  such  judicial  proofs  of  nullity, 
there  could  be  no  legality  in  the  marriage.  There  is  a  state- 
ment in  the  record,  coming  from  an  eminent  lawyer,  formerly 
living  in  Louisiana,  to  the  same  effect.  That  such  an  opinion 
should  have  been  entertained  by  these  parties,  would,  there- 
fore, not  be  strange. 

They  might  have  considered  this  only  as  a  rule  of  pro- 
priety and  security  from  ecclesiastical  censure  in  the  province 
of  Louisiana.  Supposing  the  opinion  to  have  been  honestly 
entertained,  it  resolves  many  of  the  difficulties  that  arise  in 
viewing  the  conduct  of  the  parties  during  the  course  of  their 
subsequent  history.  The  evidence  is,  that  Zulime  and  Mad* 
ame  Despau,  her  sister,  went  to  the  north  of  the  United  States, 
in  1801,  to  get  authentic  evidence  of  the  first  marriage  of 
Desgrange.  Failing  in  that,  and  having  no  legal  declaration 
of  the  fact,  but  satisfied  of  its  truth,  she  consented  to  the 

Erivate  marriage  with  Clark.  That  the  opinion  had  a  favon^ 
le  cause,  but  no  foundation,  is  shown.  Pothier,  du  Mariage 
(part  8,  ch.  2,  art.  4),  172 ;  9  Causes  C61dbres,  158 ;  Nou- 
garde  Jurispradence  du  Mariage,  294 ;  2  Phill.  R.,  19,  20 ; 
Von  Leenmen's  Dutch  Law,  78;  Herricourt  Ecc.  L.,  107, 
§  36  ;  Shelf.  Mar.  &  Div.,  275. 

Before  investigating  the  subsequent  conduct  of  Clark  and 
wife,  let  us  consider  the  records  pleaded  by  the  defendants 
and  see  how  far  they  sustain  the  conclusions  of  the  plaintiff. 
It  is  clear  that  the  suit  for  alimony,  under  the  Louisiana 
statute,  did  not  correspond  with  that  which  Zulime  ordered. 
Desgrange,  before  that  time,  was  gone,  and  alimony  was  not 
*4Q21  ^^P^^^^*  '^^^  ^effect,  however,  of  such  a  suit,  under 
-J  the  statute,  was  a  divorce  from  bed  and  board,  and 
counsel  might  have  mistaken  the  object,  and  instituted  it  as  a 
divorce  suit.  The  subsequent  suit  shows  that  the  purpose  of 
getting  full  judicial  proof  of  the  nullity  of  the  marriage,  and 
the  marriage  certificate,  dated  in  1806,  showing  a  maniage 
between  a  Desgrange  and  the  woman  on  whose  account  Des- 
grange was  arrested,  testify  a  purpose  not  satisfied  by  the 
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first  suit,  on  the  part  of  Zulime,  to  comply  with  the  demancb 
of  Clark,  or  with  the  provisions  of  the  law. 

These  records,  so  far  from  showing  any  discredit  upon  the 
explanations  of  the  parties,  when  fairly  considered,  afford  a 
confirmation  to  them. 

They  show  that  to  remove  the  alleged  impediment  to  the 
declaration  of  the  marriage,  a  judicial  inquiry  and  sentenoe 
were  supposed  necessary,  and  that  the  party  interested  per- 
severed in  measures  to  secure  them. 

One  other  argument  remains,  and  that  consists  in  the  evi- 
dence of  Coxe.  He  undertakes  to  establish  the  fact  of  an  illicit 
intercourse,  and  to  negate  the  fact  of  marriage  by  proving 
that  Clark  was  never  in  Philadelphia,  with  Zulime,  under  such 
circumstances  as  to  allow  a  marriage  to  take  place.  He  says, 
that  in  about  1802,  Zulime  came  to  Philadelphia  with  a  letter 
from  Clark,  confessing  an  illegitimate  connection  with  her, 
and  requesting  him  to  provide  for  the  mother  during  her  con- 
finement, and  the  child  after  its  birth.  That  the  mother  left 
Philadelphia  shortly  after  the  birth  of  the  child,  and  as  soon  as 
possible  after  her  recovery  from  the  sickness.  That  Clark 
arrived  in  Philadelphia  after  the  child  was  born,  and  remained 
but  a  short  time.  The  proof  shows  that  Clark  left  New 
Orleans  for  Philadelphia  before  the  7th  November,  1801 ;  that 
he  was  unexpectedly  detained  in  Havana,  by  an  embargo, 
twenty-three  days,  but  he  is  found  in  Philadelphia  in  January, 
and  remained  there  until  the  latter  end  of  April,  1802.  Zulime 
is  found  in  New  Orleans  in  1801,  after  Clark  had  left  there 
for  the  north. 

Is  there  any  probability  of  the  accuracy  of  the  statement 
that  Clark  sent  Zulime  with  a  letter  of  introduction  to  Coxe, 
and  requested  him  to  superintend  her  accouchment  ? 

Coxe  was  a  married  man,  overbearing  in  his  intercourse, 
staid  in  his  manners.  He  reprimands  Clark  continually  in 
their  intercourse.  As  might  have  been  expected,  Clark,  on 
some  subjects,  was  reserved.  At  this  moment  he  had  his 
secrets  carefully  hidden  from  him. 

Coxe,  in  his  deposition  taken  in  1885,  says  nothing  of  the 
letter  of  introduction,  speaks  doubtfully  of  the  age  of  Caroline 
Barnes,  and  professes  to  know  nothing  of  the  manner  in  which 
Zulime  arrived  in  Philadelphia  in  1807,  and  how  she  con- 
tinued there. 

*The  account  Coxe  gives  of  Caroline  Barnes  is  r^jno 
equally  the  subject  of  remark.  L 

Clark,  from  1802  till  1806,  was  not  in  Philadelphia.  In  his 
testimony,  he  says,  Clark's  letters  contained  no  allusions  to 
Caroline  Barnes.     In  his  testimony,  1185  (10  and  11),  he  savfl 
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that  Oaroline  Barnes  went  to  Trenton  to  school  in  1806«  On 
page  998  he  speaks  of  Clark's  personal  observation  of  her 
kealth,  and  personal  directions  for  her  i^emoval ;  of  his  affec- 
tionate interest  and  tenderness.  What  knowledge  could  he 
have  of  these  transactions  ?  Clark,  from  1808  till  1813,  only 
visited  Philadelphia  a  single  time,  and  then  to  settle  and  dis- 
solve his  transactions  with  Coze.  The  letters  in  the  record 
ihow  that  Clark  spent  the  vacation  between  the  sessions  of 
Jongress  in  Louisiana.  Additional  observations  are  to  be 
made  upon  Coze  himself.  The  letters,  from  Coze,  seem 
strongly  to  indicate  that  he  is  not  deserving  of  implicit  credit. 
This  witness  needs  to  be  sustained  himself;  he  cannot  con- 
tribute to  destroy  the  credit  of  another. 

The  testimony  of  the  sisters,  (Despau  and  Caillevet)  has 
been  assailed.  Against  the  character  of  the  latter  nothing  has 
been  said.  Her  husband  testifies  in  his  last  will  to  her  ezcel- 
lence,  and  none  have  appeared  to  dispute  her  title  to  the  com- 
mendation. 

Madame  Despau  has  been  assailed.  The  testimony  consists 
of  the  loose  statements  of  a  rout  of  witnesses  who  say  that 
she  was  reputed  to  be  a  galante  femo^  ;  that  nothing  good  was 
said  of  her;  that  she  was  spoken  of  in  the  same  terms  as  her 
sister.  And  the  record  of  a  proceeding  had  by  her  husband 
against  her  when  she  accompanied  Zulime  to  the  United  States 
in  1807.  This  proceeding  was  ex  parte.  The  evidence  impugns 
Mad.  Despau  only  for  having  abandoned  Despau.  I  hardly 
need  to  state  that  none  of  this  testimony  is  admissible  to  im- 
peach her  credit.  Phil.  Ev.,  291,  292;  18  Johns.  (N.  Y.), 
504 ;  3  Serg.  &  R.  (Pa.),  387 ;  Hill  &  Cowen's  Notes,  768. 

The  life  of  Mad.  Despau  from  1808  till  the  present  time 
answers  the  calumnies  upon  her.  She  returned  from  the  north 
in  1808;  with  her  children  she  went  to  the  parish  of  St. 
Landry,  and  there  conducted  a  small  school.  The  esteem  and 
confidence  of  her  neighbors  attached  to  her.  Her  daughters 
were  eligibly  established  in  marriage,  and  under  their  kindness 
she  is  now  sustained  and  supported. 

Had  she  been  Clark*s  mistress  would  she  have  been  left  pen- 
niless ?  Has  not  the  ezemplary  life  of  forty  years  been  suffi- 
cient to  vindicate  her  fame  ?  Has  not  the  fact  that  her  hus- 
band made  no  contribution  to  his  family,  but  left  his  childrea 
to  her,  proven  the  falsehood  of  his  charges  upon  her  ? 

We  have  considered  the  parties  up  to  1808.    Let  us  ooa- 

*4941  ^^^^^  *^^^  effect  of  the  conduct  in  1808,     Both  parties, 

J  Clark  and  Zulime,  we  have  said,  may  have  considered 

particular  evidence  needful  for  the  validity  of  their  marriage. 

Their  opinion  does  not  affect  the  case.     Lord  Gldon  ub^ 
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said  on  such  facts  :  "  I  am  exceedingly  anxious  to  press  upon 
your  lordships'  attention  this  is  what  I  take  to  be  an  indispu- 
table proposition  of  law,  namely,  that  if  you  find  there  was  a 
marriage  duly  celebrated,  actually  had,  that  marriage  cannot 
be  got  rid  of  by  evidence  of  facts  and  circumstances  done  or 
observed  by  persons  afterwards  thinking  it  proper  to  disen- 
tangle themselves  from  the  connection  of  marriage,  actuated  by 
caprice,  dislike  of  each  other,  or  a  base  motive  of  inducing 
other  persons  to  think  that  they  may  form  matrimonial  con- 
nections with  the  parties.  When  once  you  have  got  clearly 
to  the  conclusion  that  a  marriage  has  been  had,  let  the  conse- 
quences be  what  they  may  with  respect  to  third  persons,  that 
marriage  must  be  sustained."     2  Bligh,  N.  S.,  489. 

The  French  jurists  are  equally  explicit.  In  a  court  wher« 
the  solemn  admissions  and  oath  of  the  first  wife  were  produced 
to  establish  that  she  was  not  a  wife,  the  advocate-general 
declares :  *'  It  is  pretended  that  Margaret  Dorus  has  renounced 
her  status  ;  but  without  examining  if  it  is  her,  or  a  fictitious 
representative  who  has  spoken  in  these  acts,  whether  they 
were  prepared  or  fabricated  by  her  husband,  or  whether  she 
consented  freely,  or  executed  them  under  a  surprise,  menace, 
or  through  fear  of  violence,  it  is  sufficient  to  say  the  renun- 
ciation is  vicious,  and  produces  no  effect.  The  status  of  a  wife 
is  such  that  she  cannot  dispose  of  it.  All  the  efforts  to  impair 
or  to  destroy  it  are  nugatory." 

Clark's  conduct  to  his  child  after  the  marriage  of  Zulime  to 
Gardette  seems  to  have  been  more  anxious.  ^'He  passed 
much  time  with  her,"  says  Mi*s.  Davis.  He  expressed  intense 
anxiety  and  ambition  for  her.  He  felt  that  he  could  make  no 
public  delaration  without  compromising  himself  and  compro- 
mising Mrs.  Gardette.  We  may  well  understand  that  he  was 
beset  with  difficulties  and  vexations  on  the  subject.  We  can 
understand  that  when  he  resolved,  by  an  open  and  palpable 
acknowledgment,  furnishing  to  her  a  charter  of  her  rights, 
that  it  would  afford  him  infinite  relief.  Such  is  the  testimony 
in  the  record. 

The  will  would  have  been  a  simple  nullity  if  the  plaintiff 
was  a  bastard.  The  father  was  prohibited  from  executing 
such  an  instrument.  There  was  no  occasion  to  steal  it  or  to 
suppress  it.  The  law  had  already  pronounced  on  it  a  sentence 
of  condemnation.  The  person  who  abstracted  such  a  will  must 
have  believed  in  the  legitimacy  of  Myra.  De  la  Croix,  who 
desired  to  find  the  will,  Pitot  and  Bellechasse,  whose  indigna- 
tion was  awakened  by  its  loss,  must  have  known  its  legal  e&ct. 

*The  absence  of  that  will  and  the  cause  of  its  ab-  rmAqti 
seuce ;  the  absence  of  all  papers,  letters,  memoranda  of  ^ 
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Clark  determining  the  legitimacy  of  his  daughter ;  the  nature 
of  his  long  connection  with  her  mother,  speak  trumpet-tongned. 
These  defendants,  Chew  and  Relf,  were  early  put  upon  their 
guard.  They  could  not  have  failed  to  hear  of  the  contents  of 
that  lost  will.  Relf  sets  himself  to  work  to  conciliate  De  la 
Croix,  and  succeeds.  He  winds  himself  about  Bellechasse, 
and  seeks  first  through  Coxe  and  then  by  an  artful  letter  of 
his  own,  to  induce  him  to  betray  the  trust  he  had  assumed  for 
the  plaintiff. 

Suppose  the  act  of  sale  spoken  of  had  been  annulled  under 
the  '^  pure  and  simple "  authority  that  Relf  sought  for  from 
Bellechasse,  what  would  have  been  the  condition  of  Belle- 
ohasse  in  reference  to  this  transaction  ?  How  much  would  his 
testimony  have  been  impaired? 

All  of  Clark's  correspondence  came  to  the  possession  of 
Chew  and  Relf  after  the  death  of  Clark.  Whatever  he  wrote ; 
whatever  he  received,  fell  under  their  inspection.  They  knew 
his  acquaintances,  his  intimates.  They  could  have  afforded 
full  information  to  this  court  of  all  the  obscure  and  doubtful 
circumstances  in  this  case.  Give  to  us  the  contents  of  the 
black  case,  about  which  Clark  was  so  anxious  in  his  last  sick- 
ness, and  we  will  undertake  to  do  so.  On  whom  does  the 
odium  spoliatoris  in  this  case  rest?  Who  is  it  that  has  con- 
cealed a  part  of  the  testimony,  and  attempted  to  adulterate 
the  remainder  ? 

Another  fact  in  the  case  is  noticeable.  Coxe  affects  even 
to  the  last  to  doubt  the  plaintiff's  connection  to  Clark.  At 
the  date  of  tlie  mother's  (Mrs.  Clark's)  will,  she  was  living 
with  Colonel  Davis  as  his  daughter.  Why  was  it  necessary 
to  proclaim  her  illegitimacy  in  the  will  of  Mary  Clark,  her 
grandmother,  accompanied  as  it  was  with  no  substantial 
benefit? 

If  the  conduct  of  Relf  and  Coxe  had  been  deliberately 
directed  to  the  suppression  or  the  alteration  of  the  evidences 
of  the  plaintiffs  legitimacy,  it  would  hardly  have  been  differ- 
ent from  what  it  appears  on  this  record. 

This  review  of  the  testimony  of  the  case  is  surely  sufficient 
to  exhibit  the  truth  of  the  plaintiff's  claim.  We  have  not 
forgotten  the  opinion  heretofore  given  by  this  court  upon 
much  of  the  evidence  in  this  record,  nor  do  we  diminish  or 
undervalue  the  importance  of  that  opinion  by  discussing  anew 
what  has  been  so  well  considered. 

The  counsel  for  the  appellees  made  twenty-seven  points. 

Only  two  parts  of  the  argument  will  be  given  at  any  length, 

those  two  being  connected  more  especially  with  the  points 

upon  which  the  decision  of  the  court  turned.     The  sreneral 
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features  of  the  case  dwelt  upon  were,  the  depositions  and 
character  of  Madame  *Despau ;  the  alimony,  ecclesias-  fAoa 
tical  and  divorce  records  and  the  conduct  of  Zulime  in  ^ 
declaring  herself  to  be  the  wife  of  Desgrange ;  her  conduct 
afterwards  in  going  in  search  of  the  certificate  of  her  marriage 
when  she  had  a  living  witness  of  it  by  her  side,  and  the  incon- 
sistency of  her  marrying  Gardette  with  a  belief  that  she  was 
the  wife  of  Clark ;  the  utter  improbability  that  Clark  would 
have  offered  marriage  to  several  ladies  of  high  character  and 
connections  if  he  knew  that  he  was  already  married ;  and  the 
testimony  to  depreciate  the  character  of  Zulime  for  chastity. 

With  respect  to  the  different  depositions  of  Madame  Des- 
pau,  whose  evidence  was  taken  three  times,  viz.,  in  1889, 1845, 
and  1849,  the  counsel  (Mr,  Duncan^)  remarked  as  follows : 

Having  thus  declared  the  field  for  a  fair,  full,  and  impartial 
investigation,  I  proceed  to  the  examination  of  the  case. 

First.  Was  Daniel  Clark  ever  married  to  Zulime  nSe  Car- 
ridre,  the  mother  of  the  complainant,  Myra?  We  hold  the 
negative  of  this  question.  Then,  1st,  We  say  that  the  com- 
plainant, holding  the  affirmative,  must  make  it  perfectly  mani- 
fest beyond  all  reasonable  doubt.  This  is  the  more  incumbent 
on  them  as  it  is  not  pretended  that  Daniel  Clark  and  this 
woman  ever  gave  to  the  public  any  of  the  usual  manifesta- 
tions of  such  a  connection.  Indeed,  strange  as  it  may  appear, 
the  parties  here  aver  that  there  were  none  of  those  usual  ordi- 
nary and  appropriate  evidences  given  by  the  persons  whom 
she  claims  to  have  been  her  father  and  mother,  which  all  indi- 
viduals in  all  Christian  lands  hold  out  to  the  world  as  the 
appropriate  evidence  of  the  existence  of  a  marital  relation. 

Let  us  now  take  up  this  first  point,  as  a  question  of  evi- 
dence, and  see  how  it  stands.  Was  Daniel  Clark  ever  mar- 
ried to  Zulime  nSe  Carridre,  the  mother  of  Myra?  The 
affirmative  of  this  proposition  is  sworn  to  in  the  most  unquali- 
fied manner  by  Madame  Sophia  Despau,  as  a  fact  which  took 
place  in  her  own  presence.  This  is  stating  her  testimony  as 
fully  and  broadly  as  I  can  possibly  do  it.  It  is  here  to  be 
remarked  that  it  is  a  strange  and  singular  thing,  which  can 
but  attract  attention,  that  but  one  witness  can  be  found  to 
testify  to  a  marriage  of  such  a  man  as  was  Daniel  Clark  I 
That  he  lived  twelve  years  after  this  supposed  interesting 
fact,  and  yet  amidst  his  family  and  friendly  letters,  which  are 
as  abundant  as  the  leaves  of  the  forest,  there  can  be  found 
not  the  most  distant  reference  to  this  most  important  fact. 

As  Madame  Despau  is  the  only  witness  who  swears  that  she 
was  present  and  saw  the  marriage,  I  will  at  once  review  the 
3ase  as  based  upon  her  testimony. 
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The  answer  of  the  defendants  is  under  oath,  and  this  meets 
her  testimony,  unless  she  is  sustained  bj  other  strong  oorre* 
*4.Q71  ^P^'^^^^S  *facts  and  circumstances.  Whether  she  is  so 
J  sustained  will  be  seen  in  the  progress  of  this  inquiry. 

In  equity  the  answer  of  the  defendant  is  conclusive  in  his 
favor,  unless  it  is  overcome  by  satisfactory  testimony  of  two 
opposing  witnesses,  or  of  one  witness  swearing  positively,  and 
such  other  facts  as  are  equal  to  the  unqualified  testimony  of 
another  witness.     2  Story  Eq.,  748,  T44 ;  2  Atk.,  19 ;  Id.,  140 ; 

1  Ves.,  97;  6  Id.,  40;  9  Id.,  275,  288;  12  Id.,  78;  18  Id., 
12-^85 ;  9  Cranch,  160 ;  1  Johns.  (N.  T.)  Ch.,  469,  462 ; 

2  Ponbl.  B.,  6,  ch.  2,  sect.  2,  note  g ;  2  Ves.,  248 ;  2  Johns. 
(N.  Y.)  Ch.,  88,  89,  90. 

The  witness  Despau  was  examined  under  oath  in  June, 
1889.  Then,  in  answer  to  the  second  question  put  to  her, 
without  hesitation  or  equivocation  she  swears  as  follows: 
^^  Daniel  Clark  was  married  in  Philadelphia,  in  1808,  by  a 
Catholic  priest.  I  was  present  at  this  marriage.*'  She  subse- 
quently, in  rather  an  awkward  manner,  says  that  this  mar- 
riage of  Daniel  Clark  was  with  her  sister  Zulime,  and  that  of 
this  marriage  Myra  was  the  only  issue.  On  the  16th  day  of 
October,  1845,  this  same  witness  Despau  is  again  examined. 
The  mind  will  naturally  pause  here  to  inquire  whether 
accounts,  given  at  two  periods  of  more  than  six  years  apart, 
and  before  different  magistrates,  agree  in  all  essential  particu- 
lars. One  of  the  most  powerful  instruments  in  the  investiga^ 
tion  of  truth  is  where  several  witnesses,  at  different  times 
and  places,  without  possible  collusion,  agree  in  all  material 
particulars  in  their  account  of  the  same  transaction.  The 
best  of  writers  on  this  part  of  the  system  of  laws  agree  that 
it  is  a  high  evidence  of  the  integrity  of  the  witnesses  where 
there  are  small  differences  in  their  account  of  the  same  trans^ 
action,  and  for  the  sensible  reason  that  it  shows  an  entire 
absence  of  collusion.  On  the  other  hand,  where  there  is  a 
striking  similitude  in  the  very  language  of  different  witnesses, 
it  raises  a  suspicion  at  once  of  collusion,  and  demands  an 
explanation  and  further  circumstantial  support.  By  the  same 
process  of  reasoning  let  us  look  at  these  two  statements  of 
Madame  Despau.  They  are  six  years  separated  in  point  of 
time,  they  are  taken  before  different  magistrates,  and  yet  we 
find  the  witness  not  only  agreeing  with  herself  in  the  general 
account — which  ought  to  be  expected  of  all  honest  witnesses 
— but  the  very  language  is  used  by  the  magistrates  in  taking 
down  her  several  statements  on  the  two  occasions,  and  in  pre- 
cisely the  same  language,  as  far  as  it  goes.  Now,  then,  I  say 
that  one  of  two  things  happened — ^there  was  either  collusion 
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or  a  miraole  on  this  last  occasion.  No  witness  can  recount  a 
transaction  thus,  under  such  circumstances,  in  the  fading  period 
of  life  to  which  she  had  arrived.     The  thing  is  impossible. 

There  was  no  miracle  in  the  business.  There  was  but  one 
•way  of  accounting  for  this  thing.  The  greatest  power  r^^go 
which  a  court  of  chancery  has  in  preventing  collusion  ^ 
had  been  broken  down.  Publication  of  her  first  statement 
had  been  made.  The  seals  had  been  broken  ;  a  copy  of  her 
first  testimony  was  in  her  hand  when  she  made  her  second 
statement,  or  what  is  worse,  and  more  probable  from  her  sim- 
le  inspection  of  the  face  of  the  deposition,  it  was  prepared 
or  her,  and  she  signed  what  had  been  previously  prepared. 
The  magistrate  disobeyed  the  very  letter  of  the  commission 
addressed  to  him  by  the  court, — ^that  commission  is  very  com- 
prehensive, direct,  and  simple.  But  the  ^Hrust  and  confi- 
dence" of  the  court,  in  the  integrity  and  ability  of  the 
magistrate,  have  been  abused.  The  whole  was  a  concocted 
affair,  got  up,  no  doubt,  out  of  the  presence  of  the  magistrate. 
And  this  is  the  precious  testimony  upon  which  the  court  is 
asked  to  base  a  judgment  decreeing  on  earth — ^what  was  never 
registered  in  heaven — ^that  Daniel  Clark  had  married  Zulime 
nSe  Carridre. 

There  is  in  this  statement,  or  rather  statements  of  the  wit- 
ness Despau,  this  feature  to  be  remembered,  that  the  facts 
above  referred  to  show  deliberation,  purpose,  care,  design,  as 
well  as  preparation.  She  belongs  to  the  household  of  this 
suit ;  it  is  not  doing  her  injustice,  therefore,  to  suppose  that 
her  testimony  has  been  the  subject  of  repeated  and  deliberate 
consultations  before  it  was  delivered.  Its  force  and  effect 
have  been  well  considered.  This  very  citadel  of  the  case  has 
been  duly  and  thoroughly  examined,  with  a  critic's  eye.  It 
has  doubtless  been  considered  not  only  in  its  relations  and 
bearings  upon  the  complainant's  case,  but  all  possible  guards 
have  been  thrown  around  it  against  the  approach  of  the 
adversary.  There  is,  then,  no  room  left  for  mistake.  The 
time,  the  place,  and  the  circumstances  have  all  been  detailed. 
The  story  is  told ;  and  so  true  is  it  (God  save  the  mark !) 
that  six  years  afterwards,  in  relating  it  for  the  second  time, 
no  words  can  be  found  so  very  appropriate  as  the  exact  words 
used  before  to  convey  this  important  fact.  Then  she  is  ready 
to  stand  or  fall  by  it. 

Before  going  into  the  interesting  comparison  of  the  testi- 
mony of  the  witness  Despau,  with  other  measures  of  truth, 
I  beg  leave  for  a  moment  to  revert  to  the  issue  on  this  point 
as  tendered  by  the  complainant's  bill,  and  accepted  by  the 
defendants  in  their  answer.     The  original  bill  was  filed  in  this 
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court  on  the  28th  day  of  July,  1886.  On  the  11th  day  of 
December,  1848,  the  last  amended  bill  was  filed.  Thus  the 
parties  have  themselves  had  twelve  years  and  over  four 
Months  to  conform  their  averments  to  their  facts,  and  after 
all  this  time  and  consideration,  we  find  that  on  the  day  last 
mentioned  an  amended  bill  is  filed,  and  in  it  we  meet  with  the 
following  averment  on  the  behalf  of  the  complainant : 

•4991  *  "  ^^^^  *^®  ^*^^  Daniel  Clark  was  lawfully  married 
J  with  Zulime  nSe  CarriSre,  at  the  city  of  Philadelphia, 
in  the  State  of  Pennsylvania,  in  or  about  the  latter  part  of 
the  year  1802,  or  the  early  part  of  the  year  1803,  with  the 
observance  of  the  necessary  requisitions  of  the  laws  of  Penn- 
sylvania for  the  solemnization  of  the  marriage  contract,  and 
that  your  oratrix  is  the  sole  offspring  or  issue  of  said  lawful 
marriage."  Page  86  of  the  original  record,  restored  by  stipu- 
lation on  file. 

Now,  then,  we  have  fairly  before  us  the  averment  upon  the 
turning  point  of  complainant's  case.  It  is  clear  and  distinct, 
though  there  is  a  considerable  margin  reserved  in  the  expres- 
sions "  the  latter  part  of  1802,  and  the  early  part  of  1803." 
Yet  we  shall  not  complain,  and  I  propose  to  allow  them  the 
grace  of  three  months  in  each  of  those  years,  making  a  field 
of  inquiry  of  six  months,  or  from  the  1st  of  October,  1802, 
to  the  Ist  of  April,  1803.  I  believe  that  the  court  will  think 
with  me  that  this  is  a  sufficient  allowance  to  one  who  has 
taken  so  long  a  time  in  adjusting  the  time  to  her  facts,  with 
the  aid  of  her  mother  at  her  side.  The  day  of  a  woman's 
marriage  is  one  of  the  most  important  in  her  life,  which  no 
time  or  circumstances  can  obliterate  from  her  mind.  She  can 
always  tell  the  very  day,  with  all  its  attendant  circumstances, 
and  it  would  have  been  no  more  than  right  if  I  bad  exacted 
a  positive  averment  of  the  very  day  and  the  very  place  of  this 
fl;reat  event :  great  to  the  mother  of  Myra  if  it  had  been  true. 
Because  it  would  have  changed  the  whole  current  of  events 
in  her  eventful  and  romantic  career. 

The  defendants  take  issue  upon  the  foregoing  quotation 
from  the  amended  bill  of  the  complainants,  and  aver  that  it  is 
not  true.  They  aver  that  Daniel  Clark  was  not  married  to 
Zulime  nSe  Carridre,  in  Philadelphia,  in  the  latter  part  of  the 
year  1802,  or  the  early  part  of  the  year  1803. 

I  will  proceed  now  with  our  examination  of  the  testimony 
of  complainants  on  this  point,  and  then  show  by  that  of  the 
defendants  that  the  whole  pretension  is  an  utter  fabrication. 

What  is  the  testimony  of  the  complainant  on  this  point  ? 
They  have  one  witness  who  swears  most  positively  that  she 
■aw  the  marriage,  and  that  it  took  place  in  Philadelphia. 
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This  is  the  only  witness  (Mrs.  Despau)  who  thus  testifies. 
Her  testimony,  which  I  have  before  referred  to,  it  must  be 
observed,  is  not  the  testimony  of  the  same  witness  now  relied 
upon  by  the  complainant.  Par  from  it.  They,  on  the  con- 
traiy,  began  to  penetrate  into  the  storehouse  of  the  defen- 
dants' muniments  of  war.  They  began  to  see,  to  comprehend, 
and  to  feel,  the  force  of  the  evidence  which  was  soon  to  over- 
whelm that  witness  and  to  sink  her,  and  with  her  the  com- 
plainant's case,  into  "  the  receptacle  *of  things  lost  on  r»eAA 
earth."  The  case  and  the  witness  must  stand  together ;  L 
if  one  falls  the  other  sinks, — ^if  one  is  blasted  the  other  is 
ruined ;  and  a  gallant  struggle  must  now  be  made  to  rescue 
both  one  and  the  other.  Accordingly,  and  for  the  first  time, 
with  any  regard  to  the  proprieties  of  any  of  the  rules  of  chan- 
cery practice,  in  the  month  of  February,  1849,  the  complain- 
ant propounds  her  interrogatories,  and  the  defendants  again 
propound  their  cross-interrogatories.  To  these  questions  do 
we  hear  the  same  old  song  sung  again,  set  to  the  same  old 
tune  ?  Ah  !  by  no  means.  She  now  swears  as  positively  as 
she  did  before  to  the  marriage,  and  to  her  presence  at  the 
place ;  but  when  she  comes  to  speak  of  the  time, — ah !  there 
is  the  rub, — she  begins  to  falter,  hesitate,  and  doubt.  We 
look  here  in  vain  for  that  bold,  open,  and  unqualified  declara- 
tion she  had  twice  before  made  under  oath,  and  in  this  case. 
She  now,  on  the  19th  of  March,  1849,  swears,  "  I  was  present 
at  this  marriage.  This,  to  the  best  of  my  recollection,  was  in 
the  year  1803 ;  although  there  are  some  associations  in  my 
memory,  which  make  me  think  it  not  improbable  that  the 
marriage  may  have  taken  place  in  the  year  1802.  My  impres- 
sion, however,  is  that  the  marriage  took  place  in  the  year 
1803.  It  was,  I  remember,  a  short  while  previous  to  Clark's 
going  to  Europe."     R.,  869. 

Who  ever  saw  a  more  cunningly-devised  effort  to  save  a 
witness  than  this?  Her  testimony  is  here  in  the  record  twice 
told,  and  doubly  sworn  to,  declaring,  in  unqualified  language, 
that  Daniel  Clark  was  married  to  her  sister,  in  Philadelphia,  in 
the  year  1803 1  Who  gave  her  the  alarm  ?  Who  cried  out  to 
her  that  she  was  standing  over  a  volcano  ?  Who  prepared  the 
bridge  for  her  escape,  if  escape  she  has  made  ?  Then  she  swore 
positively, — now  she  has  it  to  the  best  of  her  recollection. 
Then  she  swore  it  was  in  1803, — now  she  believes  it  to  have 
been  in  1803,  "although  there  are  some  associations  in  my 
memory,  which  makes  me  think  it  not  improbable  that  the 
marriage  may  have  taken  place  in  the  year  1802."  I  think  if 
this  witness  should  ever  happily  read  the  testimony  in  this 
case,  she  will  have  other  "associations  in  her  memory  "  which 
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will  make  her  think  that  she  was  entirely  mistaken  in  the 
whole  business,  and  that  there  was  no  marriage  whatever  I  If 
she  does  not,  I  imagine  that  her  conceptions  are  formed  of  far 
different  materials  from  that  which  form  the  minds  of  yonr 
Honors.  Why  was  it  that  she  imagined  it  possible  that  she 
could  now  be  mistaken  ?  In  1889  and  in  1845  she  had  no  such 
idea.  She  was  then  much  nearer  the  scene  than  she  was  in 
1849,  and  much  more  likely  to  have  a  correct  recollection  of 
the  event.  But  why  the  expression  now  for  the  first  time 
found  in  her  testimony,  in  order  to  fix  the  period  of  Daniel 
♦fion  ^^*^^'^  marriage,  that  "it  was,  *I  remember,  a  short 
J  while  previous  to  Mr.  Clark's  going  to  Europe  "  ?  Who 
put  this  notion  into  her  head?  Was  there  any  thing  in  the 
interrogatory  to  suggest  the  idea  ?  I  might  as  well  tell  the 
court  plainly  and  at  once  that,  at  the  time  this  last  testimony 
was  taken,  it  had  been  found  out  that  Daniel  Clark  had  been 
in  Philadelphia  in  the  year  1802,  but  not  in  the  latter  part. 
It  was  known,  or  ought  to  have  been  known,  that  we  could 
prove  by  the  testimony  left  behind  him,  by  Daniel  Clark  him- 
self, that  he  was  not  in  Philadelphia  at  any  period  of  the  latter 
part  of  1802,  or  in  any  part  of  1803.  Hence  the  necessity  for 
this  witness  to  retreat  from  her  former  position,  and  at  the  same 
time  to  do  it  in  such  a  delicate  manner,  and  with  such  consum- 
mate tact,  as  to  appear  to  glide  naturally  towards  the  truth — 
to  strike  upon  a  circumstance  which  would  appear  to  elucidate 
the  truth  of  her  statement.  Poor  short-sighted  mortals  we 
are ;  she  had  far  better  been  left  upon  her  original  position, 
because  her  advisers  knew  not  what  an  iffnis  fatuu%  was  lead- 
ing them  into  a  morass  from  whence  there  could  be  no  escape. 

The  parties  here  are  to  be  held  to  their  pleadings.  The  onm 
prohandi  in  this  case  is  with  the  complainant,  according  to  the 
maxim  of  the  civil  law,  "  Ei  incumhet  prohatio  qui  dicit^  nan 
qtii  negate  Phillips  on  Ev.,  194.  This  rule  is  as  strict  in 
equity  courts  as  in  courts  of  law.     2  Daniels,  990. 

Mr,  Duncan  then  went  on  to  show  from  letters  that  Clark 
was  not  in  Philadelphia  during  the  latter  part  of  1802  or 
during  any  part  of  the  year  1803. 

Second  Point. — I  maintain  that  Daniel  Clark  could  not  have 
married  Zulime  nSe  Carridre  in  1802  or  1803,  because  of  the 
legal  impediment  then  existing,  and  well  known  to  both  parties, 
that  she  was  then  a  married  woman.  That  she  was  married  to 
Jerome  Desgrange,  with  strict  compliance  with  every  requisi- 
tion of  law,  both  ecclesiastical  and  civil,  then  in  force  in 
Louisiana.  See  record,  pp.  748-751.  Indeed,  this  fact  is 
admitted.  It  is  proved  and  admitted,  that,  at  the  time  of  the 
alleged  marriage  of  Daniel  Clark,  Jerome  Desgrange  was 
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living.  We  interpose  this  impediment.  We  are  met  by  the 
allegation  that  this  is  no  impediment,  because,  at  the  time 
Desgrange  married  Zulime,  he  had  himself  a  living  wife.  I 
now  say  that  there  is  no  proof  upon  this  point  which  should 
be  regarded  for  a  moment.  Let  us  examine  it.  First,  we 
have  a  certificate  of  one  Jacob  Desgrange*s  marriage  having 
taken  place  in  New  York.  The  name  excludes  the  idea  of  its 
being  Jerome  Desgrange,  unless  the  plaintiff  had  followed  it 
up  by  proof  of  identity,  and  that  the  very  person  married  in 
New  York,  under  the  name  of  Jacob,  had  married  Zulime 
under  the  name  of  Jerome.  There  is  not  in  the  record  even 
an  attempt  to  prove  it.  Again,  if  the  certificate  *even  r^rno 
contained  the  name  of  Jerome  Desgrange,  it  would  have  ■- 
been  equally  obligatory  upon  plaintiff  to  have  followed  up 
the  certificate  by  proof  of  identity  ;  non  constat^  but  there  may 
have  been  a  dozen  Jerome  Desgranges  in  New  York ;  and  we 
are  asked  to  believe  that  the  one  mentioned  in  the  certificate 
was  the  same  who  married  Zulime,  contrary  to  every  principle 
of  law,  and  in  manifest  violation  of  the  best  rules  of  justice ; 
that  his  marriage  with  Zulime  is  to  be  taken  as  fair,  honest, 
and  legal.  Any  other  rule  would  be  the  grossest  injustice  to 
the  name  of  Desgrange,  and  cover  his  grave  with  dishonor, 
without  his  ever  having  had  an  opportunity  to  be  heard,  and 
manifesting  his  innocence  and  his  integrity.  This  court  has 
seen  that  in  the  only  case  where  Desgrange  was  ever  cited, 
and  in  which  he  was  put  to  the  proof  of  the  validity  of  his 
marriage  with  Zulime,  how  triumphantly  he  sustained  himself, 
and  in  a  case,  too,  where,  if  there  had  been  any  truth  in  the 
accusation,  the  very  witnesses  produced  were  the  very  ones 
who  would  have  been  most  likely  to  have  stated  the  case  most 
strongly,  and  in  a  vindictive  spirit,  against  him — the  pretended 
victims  of  his  crimes.  It  should  be  enough  that  the  home  of 
that  man  was  entered  by  a  seducer,  without  now  having  his 
memory  covered  with  infamy,  without  a  trial  or  a  hearing. 

But  there  are  other  circumstances  about  this  New  York  cer- 
tificate which  should  degrade  it.  It  has  been  argued  as  a 
singular  thing,  going  a  great  way  towards  sustaining  the 
genuineness  of  that  paper,  that  it  has  on  it  the  names  of  the 
persons,  as  witnesses,  who  had  been  named  by  Madame  Sou- 
meylliatt,  as  the  witnesses  of  her  marriage !  Sirs,  the  argument 
is  a  feeble  one,  and  gives  rise  to  the  suggestion  that  the  very 
reverse  is  the  truth.  That  lady's  testimony  was  taken  on  the 
6th  of  September,  1802.  See  Record,  711.  That  miserable 
certificate  is  dated  on  the  11th  September,  1806.  See  Record, 
882.  Now  the  inference  which  I  draw  from  it  is  this:  that 
her  having  given  the  names  of  the  witnesses  to  her  marriage 
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with  Mr.  Soumeylliatt,  suggested  the  idea  to  the  person  who 
made  that  certificate  of  putting  these  names  there  as  witnesses. 
Why  was  not  the  testimony  of  some  one  of  those  witnesses 
taken  ?  Their  death  is  nowhere  shown  or  pretended.  You 
have  the  oath  of  both  Desgrange  and  Madame  Soumeylliatt, 
two  of  the  most  important  parties  in  that  certificate,  testifying 
directly  against  it.  That  certificate,  too,  it  will  be  seen,  is 
dated  but  a  few  weeks  after  the  date  of  Zulime's  suit  for 
divorce  in  1806.    pp.  882,  768. 

Now,  then,  this  attempt  to  impose  this  certificate  develops 
another  fact  which  strongly  militates  against  Madame  Despau's 
story.  She  says  that  when  they  reached  New  York,  in  1802 
•'iOai  ^^  *1808,  to  obtain  proofs  of  Desgrange's  marriage,  they 
J  could  find  none — the  registry  was  destroyed.  But  if 
this  certificate  was  given  in  1806,  then  the  priest  who  married 
Desgrange  was  alive  and  there  when  Zulime  and  Madame 
Despau  were  in  New  York,  and  could  easily  have  given  his 
testimony  or  certificate  to  them.  The  certificate  professes  to 
be  taken  from  a  particular  page  of  the  record.  Then  there 
was  no  such  thing  as  a  burnt  record  in  1802,  as  sworn  to 
by  this  witness.  It  will  be  remembered,  too,  that  we  find  this 
certificate  coming  to  light  through  the  hands  of  Zulime  in 
1840.     Record,  597. 

But  the  certificate,  and  all  of  the  testimony  connected  with 
it,  must  be  suppressed  on  a  question  of  law ;  and  this  puts  an 
end  to  the  question  at  once  and  forever.  This  is  not  a  record, 
or  a  copy  of  a  record.  It  does  not  profess  to  be.  Then  it  is 
a  statement,  not  under  oath,  of  a  person  who  may  perhaps  be 
dead.  This  statement  was  not  even  in  the  shape  of  a  deposi- 
tion. If  this  paper  had  even  been  in  the  shape  of  a  deposi- 
tion taken  in  a  suit,  it  would  be  no  testimony  against  these 
parties,  they  having  been  no  parties  in  that  proceeding.  The 
parties  are  not  to  be  condemned  by  the  testimony  of  witnesses 
they  never  saw  or  heard  of,  and  whom  they  had  no  opportu- 
nity to  cross-examine.     1  Stark.  Ev.,  260,  §  99. 

In  connection  with  this  certificate  we  have  moved  to  sup- 
press the  whole  testimony  taken  in  reference  to  it.  See  motion 
to  suppress,  under  12th  head.  A  deposition  taken  without 
notice  will  be  suppressed.  1  J.  J.  Marah.  (Ky.),  525 ;  2  Dan., 
1140.  The  deposition  proving  this  certificate  was  taken 
before  issue  joined.  The  deposition  was  taken  in  1846. 
The  issue  was  joined  by  plaintiff  filing  replications  to  the 
answer,  and  pleas  of  Chew  and  Relf,  were  filed  on  the  5th 
of  March,  1849.  See  Record,  203.  The  replication  to  Deve- 
reaux's  answer  was  filed  26th  March,  1849.  See  Record,  204. 
The  replication  to  the  answer  of  Municipality,  No.  1,  was  filed 
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May  21, 1849.  The  replication  to  Rodriguez's  answer  was 
filed  about  the  same  tirae,  though  the  date  is  not  given  in  the 
record.  The  court  will  perceive  that  the  answers  and  pleas  of 
Chew  and  Relf  were  filed  on  the  14th  of  January,  1845.  There 
was  no  necessity,  therefore,  for  taking  the  depositions  de  bene 
esse  in  1846,  for  plaintiffs,  if  they  had  been  disposed,  could 
have  taken  issue  when  it  was  tendered  by  Chew  and  Relf,  and 
taken  the  testimony  contradictorily  with  them.  The  fact  that 
this  was  not  done  raises  a  strong  presumption  that  it  was  taken 
in  the  manner  it  was  for  some  wrongful  purpose.  Be  this  as 
it  may,  it  must  be  suppressed,  because  no  effort  has  been  made 
since  issue  joined,  to  take  the  testimony  in  chief.  See  2  Dan., 
1111.  The  only  instances  in  which  testimony  can  be  taken  in 
chancery  in  a  *United  States  Circuit  Court,  is  provided  r»cA^ 
for  in  the  70th  rule  of  the  Supreme  Court.  It  is  to  be  '• 
done  after  the  bill  is  filed,  and  before  the  defendant  has 
answered,  on  afiSdavit,  &c.,  and  even  then  the  rule  requires 
the  party  to  give  the  adverse  party  due  notice  of  the  time 
and  place  of  taking  the  testimony.  Nothing  of  the  sort 
was  done  here.  It  is  perfectly  clear  that  depositions  taken  de 
bene  esse  cannot  be  read,  and  must  be  suppressed ;  the  party 
has  forfeited  all  right  to  read  them.  2  Dan.,  1119.  All  the 
grounds  mentioned  in  our  12th  point  for  suppressing  testimony 
are  fully  sustained ;  and  this  deposition  should  be  laid  aside. 
The  testimony  being  stricken  out,  the  plaintiff  has  nothing 
left  to  prove  any  such  thing  as  a  previous  marriage  by  any 
testimony  entitled  to  belief. 

But  let  us  go  on  with  the  legal  discussion.  Suppose  that 
it  has  been  established  that  Desgrange  had  a  former  wife,  did 
that  fact  authorize  Mrs.  Desgrange  to  contract  a  marriage 
with  Clark  before  the  former  one  was  dissolved  by  competent 
authority.  It  must  not  be  forgotten  that  plaintiff's  own  wit- 
nesses swear  that  the  agreement  to  marry — ^the  contract — ^was 
made  in  Louisiana,  the  domicile  of  both  parties.  The  mere 
ceremony  to  consummate  it  is  another  subject,  which  I  shall 
examine.  Did  this  state  of  things  authorize  Zulime  to  con- 
tract marriage?  I  answer,  certainly  and  clearly  not.  If 
she  did  marry  Clark  after  marrying  Desgrange,  by  the  laws 
then  in  force,  it  was  adultery  on  her  part,  and  the  fruits  of 
the  connection  would  be  an  adulterous  bastard.  The  8th 
Book,  title  20,  Law  4,  Nueva  Recopilacion,  being  translated, 
reads  thus :  ^^  Should  a  woman,  either  married,  or  even  only 
publicly  betrothed,  before  Our  Holy  Mother  the  Church, 
commit  adultery,  although  she  should  allege  and  show  that 
her  marriage  is  null  and  void,  either  on  account  of  near  rela- 
tionship by  consanguinity  or  aflinity  within  the  4th  degree* 
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or  because  one  of  the  spouses  was  previously  bound  by  another 
marriage,  or  had  made  a  vow  of  chastity,  or  was  about  enter- 
ing a  religious  community,  or  had  some  other  reason — yet  for 
all  this  she  is  not  to  be  allowed  to  do  what  is  forbidden ;  and 
she  cannot  prevent  her  husband  from  bringing  a  suit  for 
adultery  both  against  her  and  tlie  adulterer,  as  if  the  marriage 
was  not  a  true  one.  We  decree  against  such  persons — whom 
we  consider  as  having  committed  adultery,  (^que  habemos  par 
adulteros^^  the  law  of  the  fuero  be  strictly  followed,  which 
treats  about  adulterers,  and  is  the  first  law  of  this  title." 
See  Nueva  Rec.  Book  8,  tit.  20,  Law  4. 

What  can  be  more  clear  and  conclusive  than  this  ?  And  be 
it  remembered  that  this  is  not  an  opinion  of  an  elementary 
writer,  but  the  positive  provisions  of  the  law  as  they  were  in 
force  at  the  domicil  of  all  these  parties.  A  previous  marriage, 
*^0^1  ^^^^S^  *^^  ^^  proved  to  exist,  cannot  be  treated  as  a 
J  nullity.  The  wife  that  ventures  to  do  it,  says  the  law, 
is  guilty  of  adultery,  and  the  man  who  intermarries  with  her, 
is  an  adulterer. 

Again,  when  the  law  treats  of  who  may  marry  a  second 
time,  enacts  as  follows :  ^*  Men  and  women  may  marry  a 
second  time,  or  oftener,  after  the  first  marriage  is  dissolved, 
either  on  account  of  some  legal  impediment,  or  by  death.'* 
4t  Partida,  title  11,  Law  1.  This  could  not  be  done  in  Louisi- 
ana, until  the  lapse  of  ten  months  after  the  dissolution  of  the 
previous  marriage.  Old  Code,  p.  28,  art.  81.  Before  the  code 
of  1808,  it  was  one  year.    4  Partida,  title  11,  Law  8. 

Now,  the  first  law  under  the  same  title,  and  same  book,  pro- 
vides, among  other  things,  that  if  the  husband  of  the  woman, 
thus  acting,  should  kill  both  guilty  pair,  he  shall  stand  justi- 
fied; and  that  if  he  causes  them  to  be  put  to  death,  by 
authority  of  justice,  that  the  whole  of  the  property  belonging 
to  the  guilty  pair  should  vest  in  the  injured  man.  So  that  if 
Desgrange  had  gone  in  and  killed  Clark  and  Zulime,  he  would 
have  stood  justined,  and  if  he  had  had  them  arrested  and  capi- 
tal punishment  inflicted  upon  them  both,  by  due  course  of 
law,  be  would  have  been  entitlui  to  the  property  of  both  of 
them* 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  cause  comes  here  by  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  Eastern  District  of  Louisiana,  where  the  bill 
was  dismissed. 

The  complainant  sues  as  the  only  legitimate  child  of  the 
late  Daniel  Clark,  who  died  in  the  city  of  New  Orleans  the 
18th  of  August,  1818.  No  account  is  prayed  against  Daniel 
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Clark's  executors ;  'jut  the  complainant  seeks  to  recover  the 
property  sold  by  them,  consisting  of  lands  and  slaves,  on  the 
ground  that  her  father  could  not  deprive  her,  as  his  legitimate 
child,  of  more  than  one  fifth  part  of  his  estate  by  a  last  will, 
according  to  the  laws  of  Louisiana  as  they  stood  in  1818. 
And  she  maintains  that  the  sales  made  by  Chew  and  Relf, 
were  made  without  any  orders  of  court  to  authorize  them,  and 
that  therefore  they  are  void ;  the  laws  of  Louisiana  requiring 
such  orders  before  a  valid  sale  could  be  made. 

The  respondents  claim  under  a  will  made  by  Daniel  Clark 
in  1811,  by  which  he  devised  all  his  property,  real  and  per- 
sonal, to  his  mother,  Mary  Clark,  and  appointed  Richard  Relf 
and  Beverly  Chew,  his  executors ;  and  to  whom  Mary  Clark 
made  a  power  to  sell  Daniel  Clark's  estate  for  the  purpose  of 
raising  money  to  pay  his  debts.  Chew  and  Relf,  acting  as 
executors  of  Daniel  Clark  and  also  as  attorneys  of  Mary  Clark, 
did  sell  the  property  in  controversy  for  the  purpose  of  paying 
the  debts  of  the  testator.  *To  meet  this  claim  of  title,  r«cAi* 
the  complainant  insists,  Ist,  That  the  sales  made  by  '• 
Chew  and  Relf,  as  executors,  were  made  without  orders  from 
the  court  of  probate  to  authorize  them,  and  are  void.  2nd, 
That  Mary  Clark  had  not  accepted  in  legal  form  the  bequest 
of  her  son  when  she  conveyed  by  her  attorney ;  and  that  there- 
fore, her  conveyances  cannot  be  relied  on  by  her  vendees  to 
support  the  plea  of  innocent  purchaser. 

On  the  10th  day  of  June,  1844,  the  mother  of  the  com- 
plainant, styling  herself  Madame  Marie  Zulime  Carridre,  and 
widow  of  the  late  Daniel  Clark,  by  her  notarial  act,  made  in 
the  city  of  New  Orleans,  accepted,  without  benefit  of  inven- 
tory, the  community  of  acquests  and  gains  of  one  moiety, 
which  it  is  alleged  existed  between  her  and  her  late  husband 
Daniel  Clark,  according  to  the  laws  in  such  cases  provided. 
And  on  the  2d  of  July,  1844,  the  then  complainants,  Oaines 
and  wife,  among  other  amendments  to  their  bill,  filed  the  fol- 
lowing :  ^^  Tour  oratrix  alleges  that  she  is  entitled  to  the  one 
moiety  of  the  estate  of  which  the  said  Daniel  Clark  died  pos- 
sessed, by  reason  of  a  conveyance  thereof  made  to  her  by 
M.  Z.  Oardette,  the  widow  of  the  said  Clark,  and  the  mother 
of  your  oratrix,  on  the  7th  day  of  May,  1886,  and  which  is 
hereunto  annexed,  marked  A.  B.  and  prayed  to  be  taken  as 
part  hereof;  and  the  mother  of  your  oratrix  did  thereafter, 
on  the  20th  June,  1844,  further  convey  to  her  all  her  interest 
in  said  estate,  as  appears  by  her  act,  a  copy  of  which  is  here- 
with exhibited,  marked  C. ;  the  whole  of  said  estate  having 
been  acquired  during  the  coverture  of  said  Clark  and  wife." 

The  exhibits  in  these  particulars  correspond  to  the  allega- 
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tions.    It  follows,  therefore,  that  the  complainant  olaims  one 
half  of  Daniel  Clark's  estate  by  a  conyeyance  from  her  mother. 

The  first  and  most  important  of  the  issues  presented  is  that 
of  the  legitimacy  of  the  complainant.  It  is  raised,  by  the 
following  pleadings: 

She  alleges  that  her  father,  Daniel  Clark,  was  married  to 
Zulime  nSe  Carridre,  in  the  city  of  Philadelphia,  in  the  year 
1802  or  1808 ;  and  that  she  is  the  legitimate,  and  the  only 
legitimate  ofibpring  of  that  marriage. 

The  defendants  deny  that  Daniel  Clark  was  married  to  said 
Zulime  at  the  time  and  place  alleged,  or  at  any  other  time  or 
place.  And  they  further  aver,  that  at  the  time  said  marrii^e 
is  alleged  to  have  taken  place,  the  said  Zulime  was  the  lawml 
wife  of  one  Jerome  Desgrange. 

If  the  mother  of  the  complainant  was  the  lawful  wife  of 
Jerome  Desgrange  at  the  time  said  Zulime  is  alleged  to  have 
intermarried  with  Daniel  Clark,  then  the  marriage  with  Clark 
is  merely  void  ;  and  it  is  immaterial  whether  it  did  or  did  not 
*^071  ^^^  *place.  And  the  first  question  we  propose  to 
-I  examine  is,  as  to  the  fact,  whether  said  Zulime  was 
Desgrange 's  lawful  wife  in  1802  or  1808. 

A  formal  record  of  the  marriage  between  Desgrange  and 
Marie  Julia  Carridre,  obtained  &om  the  cathedral  catholic 
church  at  New  Orleans,  is  beforid  us.  That  it  is  a  true  record 
of  said  marriage  is  not  controverted.  Marie  Julia  is  desig- 
nated Zulime,  by  a  soubriquet  or  nickname,  which  is  proved 
to  have  been  a  common  custom  in  Louisiana  at  that  time. 
The  marriage  was  solemnized  in  due  form  on  the  2d  day  of 
December,  1794.  This  is  admitted  on  part  of  the  complain- 
ant. The  parties  cohabited  together  as  man  and  wife  for 
seven  or  eight  years.  This  is  also  conceded  by  both  sides. 
To  rebut  and  overcome  the  established  fact  of  this  marriage, 
it  is  alleged  that  previous  to  Desgrange's  marriage  with 
Zulime  he  had  lawfully  married  another  woman,  who  was  liv- 
ing when  he  married  Zulime,  and  was  still  his  wife ;  and  that 
therefore,  the  second  marriage  was  void.  And  this  issue  we 
are  called  on  to  try. 

The  marriage  with  Desgrange  having  been  proved,  it  was 
established  as  primd  faeie  true,  that  Zulime  was  not  the  law 
ful  wife  of  Clark,  and  the  <mu»  of  proving  that  Desgrange  had 
a  former  wife  living  when  he  married  Zulime  was  imposed  on 
the  complainant ;  she  was  bound  to  prove  the  affirmative  &ct 
that  Desgrange  committed  bigamy.  To  establish  such  pre^ 
Tious  marriage  and  the  consequent  bigamv  by  marrying  a 
second  time,  much  evidence  was  introduced  and  relied  on  by 
the  complainant.  The  first  witness  whose  testimony  will  be 
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referred  to  was  Madame  Despau,  sister  of  Zulime.  Her  testi- 
mony has  been  taken  three  times ;  first  in  1839,  then  in  1845« 
and  again  in  1849. 

In  1889  she  says,  ^^  I  was  well  acquainted  with  the  late 
Daniel  Clark,  of  New  Orleans.    He  was  married  in  Phila- 
delphia in  1803,  by  a  catholic  priest.      I   was  present  at 
this   marriage.     One   child  was   born   of  that   marriage,  to 
wit :     Myra  Clark,  who  married  William  Wallace  Whitney. 
I    was   present   at    her    birth    and    knew    that    Mr.   Clark 
claimed  and  acknowledged   her  to  be   his   child.     She  was 
born  in  1806.     I  neither  Knew  nor  had  any  reason  to  believe, 
that  any  other  child,  besides  Myra,  was  born  of  that  marriage. 
The  circumstances  of  her  marriage  with  Daniel  Clark  were 
these :     Several  yeara  after  her  marriage  with  Desgrange,  she 
heard  he  had  a  living  wife ;  our  family  charged  him  with  the 
crime  of  bigamy  in  marrying  said  Zulime  ;  he  at  first  denied 
it,  but  afterwards  admitted  it,  and  fled  from  the  country. 
These   circumstances    became    public,  and  Mr.  Clark   made 
proposals  of  marriage  to  my  sister,  with  the  knowledge  of 
all  our  family.      It  was   considered  essential  first  to  obtain 
record-proof  *of  Desgrange  having  a  living  wife  at  the  r«f  no 
time  he  married  my  sister ;  to  obtain  which,  from  the  ^ 
records  of  the  catholic  church  in  New  York,  (where  Mr.  Des- 
grange's  prior  marriage  was  celebrated,)  we  sailed  for  that 
city.     On  our  arrival  there,  we  found  that  the  registry  of 
tnarriages  had  been  destroyed.     Mr.  Clark  arrived  after  us. 
We  heard  that  a  Mr.  Gardette,  then  living  in  Philadelphia, 
was  one  of  the  witnesses  to  Mr.  Desgrange's  prior  marriage. 
We  proceeded  to  that  city,  and  found  Mr.  Gardette.     He  an- 
swered, that  he  was  present  at  said  prior  marriage  of  Desgrange, 
and  that  he  afterwards  knew  Desgrange  and  his  wife  by  this 
marriage ;  that  his  wife  had  sailed  for  France.    Mr.  Clark  then 
said,  ^  I  ou  have  no  reason  longer  to  refuse  being  married  to 
me ;  it  will,  however,  be  necessary  to  keep  our  marriage  secret 
till  I  have  obtained  judicial  proof  of  the  nullity  of  your  and 
Desgrange*8  marriage.'     They,  the  said  Clark  and  the  said 
Zulime,   were  then  married.     Soon  afterwards,  our  sister, 
Madame  Caillavet,  wrote  to-  us  from  New  Orleans  that  Des- 
erange's  wife,  whom  he  had  married  prior  to  marrying  said 
Zulime,  had  arrived  at  New  Orleans.    We  hastened  our  return 
to  New  Orleans.    He  was  prosecuted  for  bigamy;   father 
Antoine,  of  the  catholic  church,  taking  part  in  the  proceedings 
against  Desgrange.    Mr.  Desgrange  was  condemned  for  bigamy 
in  marrying  the  said  Zulime,  and  was  cast  into  prison ;  from 
which  he  secretly  escaped  by  connivance,  and  was  taken  down 
the  Mississippi  River  by  Mr.  LeBreton  D'Orgenois,  where  he 
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got  into  a  vessel,  escaped  from  the  country,  and,  according  to 
the  best  of  my  knowledge  and  belief,  never  afterwards  returned 
to  Louisiana.  This  happened  in  1803,  not  a  great  while  before 
the  close  of  the  Spanish  government  in  Louisiana.  Mr.  Clark 
told  us  that  before  he  could  promulgate  his  marriage  with  my 
sister,  it  would  be  necessary  that  there  should  be  brought  by 
her  an  action  against  the  name  of  Desgrange.  The  anticipated 
change  of  government  created  delay ;  but  at  length,  in  1806, 
Mr.  James  Brown  and  Eligius  Fromentin,  as  the  counsel  of  my 
sister,  brought  suit  against  the  name  of  Desgrange,  in  the  city 
court,  I  think,  of  New  Orleans.  The  grounds  of  said  suit 
were,  that  Desgrange  had  imposed  himself  upon  her  at  a  time 
when  he  had  a  living  lawful  wife.  Judgment  in  said  suit  was 
rendered  against  said  Desgrange.  Mr.  Clark  still  continued  to 
defer  promulgating  his  marriage  with  my  sister,  which  very 
much  fretted  and  irritated  her  feelings.  Mr.  Clark  became  a 
member  of  the  United  States  Congress,  in  1806.  Whilst  he 
was  in  Congress  my  sister  heard  he  was  courting  Miss  C,  of 
Baltimore.  She  was  much  distressed,  though  she  could  not 
believe  the  report,  knowing  herself  to  be  his  wife.  Still,  his 
strange  conduct  in  deferring  to  promulgate  his  marriage  with 
*S0D1  ^^^  ^^^  ^alarmed  her.  She  and  I  sailed  for  Philadelphia 
J  to  get  proof  of  his  marriage  with  my  sister.  We  could 
find  no  record,  and  were  told  that  the  priest  who  married  her  and 
Mr.  Clark  had  gone  to  Ireland.  My  sister  then  sent  for  Daniel 
W.  Coxe ;  mentioned  to  him  the  rumor ;  he  answered  that  he 
knew  it  to  be  true  that  he  (Clark,)  was  engaged  to  her, 
(Miss  C.)  My  sister  replied  that  it  could  not  be  so.  He 
then  told  her  that  she  would  not  be  able  to  establish  her 
marriage  with  Clark  if  he  were  disposed  to  contest  it.  He 
advised  her  to  take  counsel,  and  said  he  would  send  one.  A 
Mr.  Smyth  came  and  told  my  sister  that  she  could  not  legally 
establish  her  marriage  with  Clark,  and  pretended  to  read  to  her 
a  letter  in  English,  (a  language  then  unknown  to  my  sister,) 
from  Mr.  Clark  to  Mr.  Coxe,  stating  he  was  about  to  marry 
Miss  C.  In  consequence  of  this  information,  my  sister  Zulime 
came  to  the  resolution  of  having  no  farther  connection  or 
intercourse  with  Mr.  Clark,  and  soon  afterwards  married  Mr. 
Gardette,  of  Philadelphia.  The  witness  further  states  that 
she  became  acquainted  with  Desgrange  in  1793.  He  was  a 
nobleman  by  birth,  and  married  Zulime  when  she  was  thirteen 
years  old.  Zulime  had  two  children  by  him,  a  boy  and  a  girl; 
the  boy  died,  the  girl  is  living,  (1839 ;)  her  name  is  Caroline, 
and  married  to  Dr.  Barnes.  Witness  was  present  at  the  birth 
of  these  children.  The  marriage  of  Zulime  was  a  private  one. 
Besides  the  witness,  Mr.  Dorsier,  of  New  Orleans,  and  an  Irish 
640 


DECEMBER  TERM,    1851.  509 

Gaines  «.  Relf  et  aL 


gentleman,  a  friend  of  Mr.  Clark,  from  New  York,  were  present 
at  the  marriage.    A  catholic  priest  performed  the  ceremony. 

In  regard  to  the  children,  born  of  the  marriage  of  Zulime 
and  Desgrange,  this  witness  further  states  in  another  deposi- 
tion, that  before  the  detection  of  Desgrange's  bigamy,  said 
Zulime  had  a  son,  who  died,  and  a  daughter  called  Caroline, 
which  bore  his  name.  Since  the  death  of  Mr.  Daniel  Clark, 
Mr.  Daniel  W.  Coxe  and  Mr.  Hulings,  of  Philadelphia,  gave 
her  the  name  of  Caroline  Clark,  and  took  her  to  Mr.  Clark's 
mother,  and  introduced  her  as  the  daughter  of  her  son.  She 
of  course  believed  their  story,  which  induced  her  in  her  will 
to  leave  a  portion  of  her  property  to  Caroline.  Caroline  was 
born  in  1801. 

I  never  heard  Mr.  Clark  acknowledge  his  having  any  natu- 
ral children  ;  but  have  only  heard  him  acknowledge  one  child, 
and  that  a  lawful  one,  to  wit,  said  Myra. 

Her  other  depositions  substantially  correspond  with  the 
foregoing  statement  so  far  as  they  bear  on  the  question  of 
Desgrange's  bigamy. 

The  next  most  important  witness  is  Madame  Caillavet, 
another  sister  of  Zulime.  She  was  also  three  times  examined. 
Her  first  deposition  was  taken  at  New  Orleans,  in  May,  1885, 
in  which  she  states :  That  sometime  after  the  marriage  of  her 
sister  *with  Mr.  Desgrange,  her  sister  discovered  that  r^e-fA 
Mr.  Desgrange  had  been  previously  married ;  that  in  ^ 
order  to  ascertain  this  fact  she  went  to  Philadelphia,  in  the 
absence  of  her  husband  who  was  in  France ;  that  whilst  at 
Philadelphia,  Desgrange  returned  from  France  to  New  Or- 
leans, and  at  the  same  time,  or  a  very  short  time  after,  his 
first  wife  made  her  appearance  in  New  Orleans.  Upon  this, 
witness  immediately  apprised  her  sister  of  this  fact  and  she 
returned  immediately  to  New  Orleans.  On  the  arrival  of  the 
said  first  wife  of  Desgrange,  she  complained  to  the  governor, 
who  caused  Desgrange  to  be  arrested ;  (it  was  under  the  Span- 
ish government ;)  after  some  time,  he  obtained  his  release  and 
left  the  country.  Before  his  departure,  he  confessed  that  he 
had  been  previously  married.  Witness  understood  afterwards 
from  her  sister  by  letters  which  she  received  from  her  secretly, 
that  she  was  married  with  Mr.  Daniel  Clark;  the  preliminaries 
of  the  contemplated  marriage  were  settled  by  the  husband  of 
witness,  at  his  house  in  the  year  1802  or  1808,  in  the  presenoe 
of  witness. 

In  the  next  deposition  she  states : 

^  I  have  already  stated  all  I  knew  about  Mr.  Clark's  maiv 
riage  with  Zulime,  and  of  her  marriage  with  Desgrange.  By 
this  marriage  she  had  two  children,  a  boy  and  a  girl ;  the  boy 
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18  dead,  the  girl  is  still  living ;  her  name  is  Caroline,  and  is 
married  to  Dr.  Barnes. 

The  second  and  third  depositions  of  Madame  Caillevet  oor- 
respond,  but  as  the  third  one  is  more  full,  it  is  given.  In  this 
one  she  states  as  follows : 

*'  I  did  reside  in  the  city  of  New  Orleans,  about  the  year 
1800,  and  for  many  years  previous ;  my  residence  continued 
there  until  I  went  to  France,  about  the  year  1807. 

^*  I  was  acquainted  with  Daniel  Clark,  late  of  the  city  of 
New  Orleans,  deceased;  my  acquaintance  with  him  com- 
menced about  the  year  seventeen  hundred  and  ninety-seven ; 
my  intimacy  with  him,  growing  out  of  his  marriage  with  my 
sister,  continued  during  my  residence  in  New  Orleans. 

^  I  was  not  present  at  the  marriage  of  Zulime  n^e  Carridre 
(who  is  my  sister,)  with  Mr.  Clark;  but  it  is  within  my 
knowledge,  both  from  information  derived  from  my  sisters  at 
the  time,  and  from  the  statements  of  Mr.  Clark,  made  to  me 
during  his  lifetime,  that  a  marriage  was  solemnized  between 
them.  It  is  to  my  personal  knowledge  that  Mr.  Clark,  about 
the  year  eighteen  hundred  and  two,  or  three,  made  proposals 
of  marriage  with  my  sister  Zulime,  with  the  knowledge  of  all 
our  family.  These  proposals  were  discussed,  and  the  prelimi- 
naries of  the  marriage  arranged  by  my  husband,  at  his  house, 
^cH-t-i  in  my  presence.  But  my  *sister,  having  been  pre- 
-I  viously  married  to  one  Jerome  Desgrange,  who  was 
found  to  have  had  a  lawful  wife  living,  at  the  time  of  his 
(Desgrange's)  marriage  with  her,  the  marriage  with  Mr. 
Clark  could  not  take  place  until  proofs  of  the  invalidity  of 
her  marriage  with  Desgrange  were  obtained.  To  procure  these 
proofs  from  public  records,  my  sisters  Zulime,  and  Madame 
Despau,  went  to  the  north  of  the  United  States,  where  Des- 
grange's  prior  marriage  was  said  to  have  taken  place.  While 
there,  my  sister  Zulime  wrote  to  me  that  she  and  Mr.  Clark 
were  married.  There  was  born  of  this  marriage,  one,  and  only 
one  child,  a  female,  named  Myra,  who  was  put  by  Mr.  Clark, 
while  an  infant,  under  the  charge  of  Mrs.  Samuel  B.  Davis,  in 
whose  family  she  was  brought  up  and  educated.  Having  suf- 
fered from  hired  nurses,  she  was  nursed,  through  kindness,  for 
some  time  after  her  birth,  by  Mrs.  Harriet  Harper,  wife  of  Wil- 
liam Harper,  the  nephew  of  Col.  Samuel  B.  Davis.  Mr.  Clark 
stated  to  me,  frequently,  that  Myra  was  his  lawful  and  only 
child.  This  child  is  the  same  person  who  was  married  to 
William  Wallace  Whitney ;  and  who  is  now,  the  wife  of  Gen- 
eral Edmund  P.  Gaines,  of  the  United  States  army.  I  have 
always  understood  that  the  marriage  between  my  sister  aud 
Mr.  Clark  was  a  private  one,  and  that  it  was  not  promulgated 
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by  Mr.  Clark,  in  his  lifetime,  unless  he  did  so  in  a  last  will, 
made  a  short  time  previous  to  his  death.  I  have  heard  that 
such  a  last  will  was  made,  but  it  was  believed  to  have  been 
suppressed  or  destroyed  after  his  death. 

*^  I  was  acquainted  with  Mr.  Jerome  Desgrange,  for  the  first 
time,  in  New  Orleans,  about  the  year  seventeen  hundred  and 
ninety-five.  He  passed  for  an  unmarried  man,  and  as  such 
imposed  himself  on  my  sister  Zulime.  Some  years  after  this 
marriage,  it  became  known  in  New  Orleans,  that  he  had  a 

Erior  lawful  wife  living.  My  sister  immediately  separated 
rom  him,  and  came  to  reside  with  her  family.  At  a  later 
period,  Mr.  Desgrange  was  prosecuted,  found  guilty  of  bigamy, 
in  having  married  my  sister  Zulime,  and  cast  into  prison.  He 
escaped  from  prison,  as  it  was  reported  at  the  time,  by  the 
Spanish  governor's  connivance.  I  understood  that  Mr. 
LeBreton  D'Orgenois  aided  him  to  escape  from  the  country. 
This  happened  some  time  before  the  transfer  of  the  govern- 
ment of  Louisiana  to  the  Americans.  The  flight  of  Desgrange 
from  New  Orleans  is  the  last  I  know  of  him.  I  did  not  myself 
know  the  first  wife  of  Desgrange,  but  it  is  within  my  knowl- 
edge that  she  came  to  New  Orleans,  and  while  there,  fully 
established  her  pretensions  as  his  lawful  wife." 

Another  deposition  of  this  witness  is  found  in  the  record, 
taken  October  16, 1849 ;  but  as  it  does  not  differ  from  the 
foregoing  depositions  on  the  question  of  bigamy,  it  is  not  fur- 
ther noticed. 

*Objections  were  made  on  the  argument,  that  the  [*512 
different  depositions  of  these  witnesses  are  contradic- 
tory in  several  respects :  but  we  have  not  found  them  to  be  so 
in  any  material  degree.  Madame  Despau's,  so  far  as  they 
relate  to  the  question  under  examination,  are  very  nearly 
literal  copies  of  each  other ;  and  Madame  Caillavet's  are  nearly 
similar  to  each  other. 

Joseph  D.  D.  Bellechasse,  in  his  deposition,  taken  in  1884, 
states: 

^^  I  think  it  my  duty  now  to  declare,  what  I  know  to  be  a 
fact,  that  said  Desgrange  was  condemned  for  bigamy  in  mar- 
rying Miss  Carridre  (subsequently  the  mother  of  Myra), 
several  years  prior  to  the  birth  of  said  Myra.  The  prosecu- 
tion and  condemnation  of  said  Desgrange  for  said  crime  of 
bigamy,  took  place  at  New  Orleans  towards  the  close  of  the 
Spanish  domination  in  Louisiana ;  his  first  and  lawful  wife, 
whom  he  had  married  previous  to  his  coming  to  Louisiana,  (as 
it  was  proved),  coming  to  New  Orleans  in  pursuit  of  him. 
When  said  Desgrange  practised  the  infamous  deception  of 
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marrying  Miss  Carriftre,  it  was  the  current  opinion  in  New 
Orleans,  that  he  was  a  bachelor,  or  a  single  man.'* 

Madame  Bengueril,  in  her  deposition  taken  in  1886,  makes 
the  following  statement : 

**Mr.  Jerome  Desgrange  married  the  said  Zulime,  which 
proved  on  his  part  bigamy,  for,  after  his  marriage  with  the 
said  Zulime,  the  lawful  wife  of  said  Desgrange,  whom  he  had 
married  previous  to  his  marrying  the  said  Zulime,  came  to 
New  Orleans,  and  he  was  thrown  into  prison,  from  which  he 
escaped,  and  fled  from  Louisiana ;  this  was  in  the  year  1802 
or  1808 ;  since  that  period  I  have  never  seen  the  said  Des- 
grange, and  do  not  believe  that  he  ever  returned  to  Louisiana. 

*'  The  said  lawful  wife  of  the  said  Desgrange  brought  with 
her  to  New  Orleans  proofs  of  her  marriage  with  the  said  Des- 
grange. The  exposure,  at  that  time,  of  the  said  Desgrange's 
bigamy  in  marrying  the  said  Zulime,  was  notoriously  known 
in  New  Orleans. 

^  My  husband  and  myself  were  very  intimate  with  the  said 
Desgrange,  and  when  we  reproached  him  for  his  baseness  in 
imposing  upon  the  said  Zulime,  he  endeavored  to  excuse  him- 
nelf  by  saying  that,  at  the  time  of  his  marrying  the  said 
Zulime,  he  had  abandoned  his  said  lawful  wife,  and  never 
intended  to  see  her  affain.'' 

This  is  the  material  evidence  on  which  the  complainant 
relies  to  prove  Desgrange's  bigamy,  when  he  married  Zulime 
nSe  Carri&re.  What  other  evidence  we  may  incidentally  refer 
to,  will  be  stated  by  the  reporter. 

To  meet  and  rebut  this  evidence,  the  defendants  introduce<l 

*5181  *^^^™  ^^^  records  of  the  cathedral  church  of  the  diocese, 

-I  to  which  the  city  of  New  Orleans  belonged  at  that 

Eeriod,  an  ecclesiastical  proceeding  against  Desgrange  for 
igamy ;  and  which  proceeding,  as  respondents  insist,  is  the 
same  to  which  complainant's  witnesses  refer.  The  following 
are  the  material  parts  of  that  proceeding: 

"  THE  TEAR  1802. 

"T.  M.  T. 
"No.  141. 

**  Criminal  proceedings  instituted  against  Geronimo  Dei^ 
grange  for  bigamy. 

^^  The  vicar-general  and  governor  of  the  bishopric,  judge. 

"Fran'co  Bermudez,  Notary.^* 

**Dbgb££.     In  the  city  of  New  Orleans,  the  4th  day  of 

September,  1802,  Thomas  Hasset,  caiioniciil  presbytary  of  thifl 
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holy  oathedral  church,  provisor,  yicar-general,  and  governor  of 
the  bishopric  of  this  province : 

^^  Says,  that  it  has  Heen  publicly  stated  in  this  city,  that 
Oeronimo  Desgrange,  who  was  married  in  the  year  1794,  to 
Maria  Julia  Garridre,  was  at  that  time  married,  and  is  so  even 
now,  before  the  church,  to  Barbara  Jeanbelle,  who  has  just 
arrived ;  and  also  that  the  said  Desgrange,  having  arrived 
from  France  a  few  months  since,  he  caused  another  woman  to 
come  here,  whose  name  will  be  obtained.  It  is  reported  in  all 
the  city,  publicly  and  notoriously,  that  the  said  Geronimo  Des- 
grange has  three  wives,  and  not  being  able  to  keep  secret 
such  an  act,  as  scandalous  as  it  is  opposed  to  the  precepts  of 
our  holy  mother  church,  his  excellency  has  ordered,  that  in 
order  to  proceed  in  the  investigation,  and  to  the  corresponding 
penalty,  testimony  be  produced  to  substantiate  his  oeing  a 
single  man,  which  the  said  Desgrange  presented,  in  order  to 
consummate  his  marriage  with  said  Carridre ;  that  all  persons 
shall  appear  who  can  give  any  information  in  this  matter,  and 
also  Desgrange,  with  Celestin  Lavergne  and  Antonio  Froman- 
tin,  interpreters;  they,  the  interpreters,  first  accepting  the 
nomination,  and  swearing  to  act  as  such  faithfully.  And 
also,  as  it  has  been  ascertained  that  the  said  Desgrange  ia 
about  to  leave  with  the  last  of  these  three  wives,  let  him  be 
placed  in  the  public  prison,  during  these  proceedings,  with 
the  aid  of  one  of  the  alcades ;  this  decree  serving  as  an  order, 
which  his  excellency  has  approved,  and  as  such  it  is  signed  by 
me,  notary. 

^'  Signed,  Thomas  Hassett.    Before  me, 

''  Fran'oo  Bermades.** 

^  New  Orleans,  in  the  same  day  it  was  passed  to  the  Capi- 
tular *House,  and  audience  hall  of  Don  Fran'co  Cai-  rmfiiA 
sergues,  alcade  of  this  city,  and  in  his  jurisdiction,  and  ■- 
I  notified  to  his  worship  the  preceding  decree,  and  of  which  I 
have  taken  note.  Signed,  Fran'co  Bermudes.' 
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'« New  Orleans,  4th  September,  1802. 
^  Let  the  request  of  the  governor  of  the  bishopric  be  com- 
plied  with.  Signed,  Fran'co  Caisergues.     Before  me, 

^'  Signed,  Fran'oo  Bermudez. 

^*  In  New  Orleans  on  the  same  day,  I,  the  notary,  notified 
Celestin  Lavergne  of  his  appointment  as  interpreter,  and  he 
said  that  he  accepted  it ;  and  swore  by  God  and  the  Croea, 
that  he  would  act  well  and  faithfully  in  the  premises,  and  he 
herewith  signs  his  name. 

^^  Signed,  C'tino  Lavergne.    Fran'oo  Bermudes. 
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*^  On  the  same  day  I  notified  Antonio  Fromantin  of  hi* 
appointment  as  interpreter,  who   accepted  of  it,  and  who 
sworQ  by  G-od  and  the  Cross,  that  he  would  act  well  and 
fidthfully  in  the  premises,  and  he  herewith  signs  his  name. 
*^  Signed,  Antonio  Fromantin.    Fran'oo  Bermudez.'' 

Next  comes  the  ohuroh  record  filed  as  evidence  in  the  cauM 
establishing  the  marriage  of  Desgrange  to  Maria  Julia  nS^ 
OarriAre,  which  need  not  be  farther  stated. 

The  material  parts  of  the  subsequent  proceeding,  are  the 
following : 

^OiTATiOH'.  In  New  Orleans,  on  the  same  day,  I,  the 
midersigned  notary,  inquired  at  sundry  places  for  the  resi- 
denoe  of  Dona  Barbara  Jeanbelle,  and  I  was  informed  she 
lived  in  Mr.  Bernard  Marigny's  house,  where  I  then  went,  and 
there  gave  notice  that,  on  Monday,  the  6th  instant,  at  seven 
o'elooK  in  the  morning,  she  must  present  herself  before  the 
tribunal,  as  per  order  of  bis  excellency. 

^  Signed,  Bermudez* 

'*  On  the  same  day,  I  notified  the  minister  of  justice,  Jose 
Ci^mpos,  of  the  preceding  decree.  Signed,  Bermudez.'' 


««  Testimoky.  Testimony  of  Dona  Barbara  Jeanbelle.  In 
the  city  of  New  Orleans,  on  the  6th  of  September,  1802, 
appeared  before  Mr.  Thomas  Hassett,  presbytary  canon  of 
this  holy  cathedral  church,  provisor,  vicar-general,  and  gov- 
ernor of  the  bishopric  of  this  province  and  the  Floridas,  Dona 
Barbara  Margarita  Jeanbelle  de  Orsy,  who  was  sworn  to  tell 
the  truth,  ana  the  following  questions  were  then  propounded 
to  her: 

*5151       *  ^^^'  ^^  ^^^  knows  Geronimo  Desgrange ;  how  long^ 
•^  i^nd  where  did  she  know  him  ? 

Answers :  That  she  has  known  him  for  sixteen  years,  and 
that  she  was  acquainted  with  him  in  New  York. 

2d«  Being  asked  whether  it  is  true  that  she  was  married  to 
the  aforesaid  Desgrange,  in  what  place,  in  what  church,  how 
long  ago,  in  what  parish,  by  what  clergyman,  and  who  were 
the  witnesses? 

Answers :  No,  although  it  was  her  intention  to  marry  the 
aforesaid  Desgrange ;  but  as  the  latter  was  going  away,  she 
changed  her  mind ;  nevertheless,  she  obtained  the  permission 
of  her  father  to  go  to  Philadelphia  for  that  purpose,  and  that 
while  there  Desgrange  begged  of  her  to  come  to  this  city  to 
consummate  the  marriage,  to  which  she  did  not  consent;  this 
took  place  about  eleven  years  and  a  half  ago. 
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Being  asked  whether  she  was  acquainted  with  Desgrange 
in  France,  after  the  period  above  stated^and  if  she  has  ever 
spoken  to  him  on  the  subject? 

Answers :  That  last  year  she  saw  him  in  Bordeaux,  and  that 
she  did  not  again  speak  to  him  of  the  marriage,  because  they 
were  both  of  them  married. 

Being  asked  that,  if  she  says  she  is  married,  with  whom  is 
she  married,  how  long  since,  in  what  place,  by  what  clergyman, 
and  who  were  the  witnesses  ? 

Answers :  That  she  is  married  to  Don  Juan  Santiago  Sou- 
meylliat,  about  ten  years  ago,  in  the  city  of  Philadelphia,  by 
a  catholic  priest,  and  that  Mr.  Bernardy  and  his  wife  were 
witnesses. 

Being  asked  if  she  has  any  document  to  prove  it? 

Answers :  That  she  has  no  document  to  prove  it. 

Being  asked  if  she  has  not  heard  it  said  that  Desgrange  is 
married  to  three  wives,  say  to  whom,  and  if  it  is  not  public 
and  notorious? 

Answers :  That  she  never  heard  any  thing  of  what  is  asked 
her  until  last  night,  when  she  was  told  that  it  was  said  she 
was  one  of  his  wives,  and  she  says  that  what  she  has  declared 
is  the  truth;  and  the  testimony  having  been  read  to  her,  which 
was  interpreted  by  Don  Celestino  Lavergne,  and  Don  Antonio 
Fro  man  tin,  she  declared  it  was  what  she  had  said,  and  she  now 
ratifies  it ;  that  she  is  thirty-four  years  old. 

*^  Signed,  B.  M.  Zambell  De  Orsi,  Hasset, 

"  C'tino  Lavergne,  Antonio  Fromentin. 

"  Before  me,  Fran'co  Bermudez." 


"TiBBTiMONY  OF  Mabia  Yllab.    In  the  city  of   New 
Orleans,  on  the  same  day,  month,  and  year,  appeared  before 
his  excellency,  *Maria  YUar,  who,  being  sworn  to  tell 
the  truth,  the  following  questions  were  propounded  [•SIG 
to  her : 

Being  asked  whether  she  is  married  or  not,  how  long  it  is 
since  she  arrived  in  this  city,  and  with  what  object : 

Answers :  That  she  is  the  widow  of  Juan  Dupor,  alias  Poul6, 

who  died  two  years  ago,  to  whom  she  was  married  about 

years ;  that  she  has  never  had  any  other  husband,  neither  before 
nor  since ;  that  she  arrived  here  two  days  ago,  and  that  her 
object  was  to  gain  a  livelihood,  having  been  informed  it  was  a 
good  country  for  seamstresses. 

Being  asked  if  she  knows  Geronimo  Desgrange,  how  long, 
and  if  she  was  invited  or  told  by  him  to  come  to  this  city,  and 
with  what  object : 

Answers:  That  she  knew  Oeronimo  Desgrange  in  France 
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about  eight  months  ago,  and  it  was  he  who  told  her  to  come  to 
this  city,  where  she  could  gain  a  better  livelihood  than  in  her 
own  country. 

Being  asked  whether  she  was  promised  marriage  to  the  said 
Geronimo  Desgrange,  or  if  she  has  entered  into  any  private 
contract  with  reference  to  matrimony,  or  any  other  contract 
with  him : 

Answers:  That  she  has  not  had  any  contract  of  the  kind 
with  the  said  Desgrange,  because  she  knew  before  her  depar- 
ture from  France,  that  he  was  married  in  Louisiana ;  and  that 
her  coming  here  was  only  with  the  object  that  she  has  already 
stated. 

Being  asked  [if]  she  had  promised  the  said  Desgrange  to 
accompany  him  in  the  voyage  he  is  going  to  make  to  France : 

Answers:  That  far  from  accompanying  Desgrange  during 
his  voyage,  she  thinks  of  remaining  in  the  house  of  Cornelius 
Ploy,  alias  Flamand,  to  whom  she  has  been  recommended  by 
the  said  Desgrange,  for  the  purpose  of  gaining  her  livelihood 
by  sewing,  as  the  said  Flamand  is  a  tailor  by  trade. 

Being  asked  if  she  has  heard  it  publicly  said  that  Desgrange 
has  been  married  to  two  women  before  or  since  her  arrival  in 
this  city. 

Answers :  That  before  her  arrival  she  had  heard  nothing  of 
the  matter ;  but  since  she  has  been  here  she  has  heard  it  said 
publicly  that  Desgrange  has  been  married  three  times;  she 
swears  that  what  she  has  said  is  the  truth,  and  that  she  is 
twenty-five  years  old ;  she  does  not  sign,  not  knowing  how 
to  write. 

^  Signed,  Hasset,  Antonio  Fromentin,  C'tino  Lavergne. 

**  Before  me.  Franco.  Bermudez." 

^  Testimony  of  Mabia  Julia  Carriers.  Then  appeared 
♦iil  71  ^^^^^®  *^^^  excellency  M  aiia  J  ulia  Carridre,  who,  through 
•J  the  interpreters,  was  duly  sworn  to  tell  the  truth,  and 
the  following  questions  were  propounded  to  her. 

Being  asked  whether  she  was  married  or  single : 

Answers :  That  she  is  married  to  Geronimo  Desgrange,  since 
the  4th  of  December,  1794. 

Being  asked  whether  she  heard,  before  or  since  her  mar- 
riage, that  her  said  husband  was  married  to  another  woman : 

Answera :  That  about  a  year  since  she  heard  it  stated,  in 
this  city,  that  her  husband  was  married  in  the  north,  and,  in 
consequence,  she  wished  to  ascertain  whether  it  was  true  or 
not,  and  she  left  this  city  for  Philadelphia  and  New  York, 
where  she  used  every  exertion  to  ascertain  the  truth  of  the 
report,  and  she  learned  only  that  be  had  courted  a  woman, 
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whose  father  not  consenting  to  the  match,  it  did  not  take 
place,  and  she  married  another  man  shortly  afterwards. 

Being  asked  whether  she  had  recently  heard  that  her  hus- 
band was  married  to  three  women,  if  she  believed  it,  or  does 
believe  it,  or  has  any  doubt  about  the  matter  which  renders 
her  unquiet  or  unhappy : 

Answers :  That  although  she  has  heard  so  in  public,  she  has 
not  believed  it,  and  the  report  has  caused  her  no  uneasiness, 
as  she  is  satisfied  that  it  is  not  true ;  she  also  swears  that  she 
is  twenty-two  years  old. 

Signed,  Marie  Zulime  Carridre  Desgrange,  Hasset,  his  mark, 
C*tino  Lavergne,  Antonio  Fromentin. 

Before  me.  Franco.  Bermudez." 

*'  TBSTXMOisnr  op  Gbbonimo  Desgrange.  In  the  city  of 
New  Orleans,  on  .the  7th  day  of  September,  1802,  Thomas 
Hasset,  presbyter  canon  of  this  holy  cathedral  church,  pro- 
visor  vicar-general,  and  governor  of  this  bishoprick  of  this 
province,  caused  to  come  before  him  and  in  presence  of  the 
interpreters,  Geronimo  Desgrange,  who  was  duly  sworn  to  tell 
the  truth,  replied  to  the  following  interrogatories : 

Being  asked  whether  he  knows  Barbara  Tanbel  de  Orsi, 
how  long,  and  in  what  place : 

Answers :  That  he  first  knew  her  in  New  York,  about  eleven 
years  ago,  and  afterwards  in  Philadelphia. 

Being  asked  that,  if  he  was  married  to  her,  to  state  in  what 
place,  before  what  clergyman,  how  long  ago,  and  who  were 
the  witnesses : 

Answers :  That  he  never  was  married  to  her,  although  he 
wished  to  do  so,  and  had  asked  the  consent  of  her  father,  but 
he  refused  it,  as  deponent  was  poor. 

*Being  asked  whether,  after  leaving  her  in  Philadel-  r«eiQ 
phia,  he  has  known  her  in  any  other  place,  and  with  I  ^  ^ 
what  intentions : 

Answers :  That  he  has  seen  the  said  Dona  Barbara  in  Bor- 
deaux by  mere  accident ;  for  deponent  being  sick,  Mr.  Sou 
meyllatt,  her  husband,  was  sent  for,  and  after  he  got  well  the 
said  Soumeyllatt  invited  him  to  dine  with  him  at  his  house, 
where  he  saw  her,  and  was  much  astonished ;  and  he  after- 
wards continued  visiting  the  house,  with  no  other  feeling  than 
that  of  friendship,  and  with  the  knowledge  of  her  husband. 

Being  asked  if  he  knows  Maria  YUar,  to  state  how  long  he 
has  known  her,  in  what  place,  and  with  what  motives : 

Answers :  That  in  the  month  of  December,  of  last  year,  he 
knew  her  when  she  was  in  a  boarding-housei  where  she  wa« 
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employed  as  a  servant,  in  Bordeaux,  where  the  respondent 
lived. 

Being  asked  if  he  made  any  arrangements  with  the  afore- 
said to  accompany  him  to  this  city,  to  state  what  that  arrange- 
ment was,  and  what  object  she  had  in  coming  here : 

Answers:  That  he  made  no  arrangement  nor  agreement 
with  the  aforesaid ;  and  the  reason  she  is  here  is,  that  having 
asked  him  whether  this  country  held  out  better  inducements 
than  Bordeaux,  in  order  to  gain  a  livelihood  by  sewing,  he 
advised  her  to  come,  as  it  would  prove  more  advantageous 
to  her. 

Being  asked  whether  his  intention  is  to  take  her  with  him 
on  the  voyage  he  intends  making,  and  if  he  has  asked  her  to 
do  so: 

Answers :  That  he  has  not  thought  of  it,  as  she  came  here 
to  gain  her  livelihood,  and  for  no  other  purpose. 

Being  asked  why  Maria  Julia  Carridre,  his  wife,  went  to  the 
north  last  year : 

Answers :  That  the  principal  reason  was,  that  a  report  had 
circulated  in  this  city  that  he  was  married  to  another  woman  ; 
she  wished  to  ascertain  whether  it  was  true,  and  she  went. 

Being  asked  if  he  has  ever  been  examined  by  any  ecclesias- 
tical judge  in  relation  to  this  affair: 

Answers :  No. 

Being  asked  whether  it  is  true,  that  in  order  to  satisfy  his 
wife  and  the  public,  he  offered  to  bring  with  him  or  to  procure 
documents  to  prove  his  innocence  in  this  matter,  and  that  it 
he  have  them,  to  show  them : 

Answers :  That  taking  it  for  granted  that  this  charge  would 
naturally  fall,  his  wife  being  satisfied  of  his  innocence,  and 
no  judge  having  required  the  showing  of  such  documents,  he 
has  used  no  exertions  to  obtain  them ;  and  that  he  is  forty-two 
years  old. 

Signed,  J.  Desgrange,  Hasset,  his  mark,  Antonio  Fromentin, 
C'tnio  Lavergne. 

Before  me,  Francisco  Bermudez." 

•619]  •"Dbobbb.  Not  beinff  able  to  prove  the  public 
report,  which  is  contained  in  the  original  decree  of 
these  proceedings,  and  having  no  more  proofs  for  the  present, 
let  all  proceedings  be  suspended,  with  power  to  prosecute  them 
hereafter,  if  necessary,  and  let  the  person  of  Geronimo  Des- 
grange be  set  at  liberty,  he  paying  the  costs. 
Signed,  Thomas  Hasset. 

Don  Thomas  Hasset,  presbyter  canon  of  this  holy  cathedral 
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church,  vicar-general  and  governor  of  thd  bi8h0pri6  (ft  tliii 
province  of  Louisiana  and  the  two  Floridas,  has  HtlyfCrTdd 
and  signed  the  preceding  decree,  in  Ndw  Orleand,  tfiia  7th 
September,  1802. 
Signed,  Francisco  Bermudez. 

tn  New  Orleans,  on  the  same  day,  notifi^  G^fotiittio  DM 

^'  g  decree,  aiid  visitdd  him  in  prison  fM 


that  purpose. 
Signed,  Bermude2. 


On  the  same  day,  notified  said  decree  to  Joseph  Pddhe^  the 

keeper  of  the  prison. 
Signed,  Bermudez.'' 

Bishop  Blanc  proves  that  thd  records  of  the  catholic  bishops 
ric  of  Louisiana  are  in  his  charge ;  that  he  searched  tot  the 
record  of  prosecution  against  Desgrange  for  bigfttajr,  and 
found  it ;  that  it  is  a  complete  record  of  the  whole  proce^^ 
ing ;  and  that,  Thomas  Hasset,  being  first  canon  of  the  dio* 
cese,  represented  the  bishop,  and  acted  as  vicar-general,  the 
see  being  vacant  at  that  time.  Isodore  A.  Quemper  also 
proves  that  he  is  the  official  keeper  of  the  records  of  the 
cathedral  church  of  St.  Louis,  at  New  Orleans,  and  the  paper 
is  an  exact  and  literal  copy  of  the  original. 

The  signatures  of  Lavergne  and  Fromentin,  who  took  the 
depositions,  and  that  of  Bermudez,  the  notary,  are  proved  by 
witnesses  who  had  seen  them  write;  and  the  signature  of 
Desgrange  and  Zulime  were  proved  by  experts,  on  contpafison 
of  hands  with  authentic  signatures  of  theirs.  Such  proof  le 
allowable  in  Louisiana,  according  to  the  civil  6ode  and  the 
code  of  practice;  and  this  mode  of  proof  hair  not  h^ett 
objected  to  in  this  case. 

Respondents  also  introduced  the  following  evidences 

On  the  26th  of  March,  1801,  Madame  Uailiavet,  Maditttie 
Lasabe,  and  Madame  Despan  joined  in  a  power  of  attorney^ 
authorizing  Jerome  Desgrange,  their  brotbei'  In  latr,  to  pro* 
ceed  *to  Bordeaux,  in  France,  and  there  recover  any  r^Mfy 
estate  or  property  belonging  to  them,  as  coheiresses  of  ^ 
their  father  and  mother. 

And,  at  the  same  time,  Desgrange  made  a  general  pcrteef  erf 
attorney  to  his  wife.  Donna  Maria  Zulime,  to  act  for  him  In 
all  his  affairs  in  his  absence.  She  acted  under  the  po#er,  and 
0old  several  slaves,  and  did  other  acts,  which  appear  in  not^ 
rial  records.    In  each  of  these  acts  she  styles  herself  *^tt€ 
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legitimate  wife    and    general    attorney  of   Don   (Jeronimo 
Desgrange." 

In  July,  1801,  Desgrange  wrote  to  Clark  the  following 
letter : 

''Bordeaux,  Jvly,  1801. 

«'My  dbab  Sir  and  Friend,  —  Although  uncertain 
whether  you  are  at  New  Orleans,  I  hasten  to  seize  the 
opportunity  of  the  sailing  of  the  Natohez  to  furnish  you 
with  some  news.  I  hope  my  letter  will  find  you  in  good 
health.  When  one  has  such  a  friend  as  you,  we  cannot  feel 
too  deep  an  interest  in  him. 

**  I  have  received  here  a  ^reat  deal  of  politeness  from  Mr. 
John  Bernard,  merchant,  a  friend  of  Mr.  Chew,  who  is  doing 
a  very  great  business  now.  He  spoke  a  ereat  deal  of  Mr. 
Chew  to  me,  and  his  politeness  to  him  while  at  Bordeaux. 
He  was  introduced  to  me  by  Mr.  Cox. 

''  There  has  been  many  arrivals  of  American  vessels  in  this 
port  since  I  was  here  last.  Colonial  goods  are  selling  very 
well.  I  think  if  your  friend  from  Philadelphia  were  to  make 
a  visit  here  he  could  make  a  profitable  speculation  on  his 
return  voyage. 

^'  Do  me  the  kindness,  my  dear  sir,  to  write  to  me.  It  will 
afford  me  much  pleasure  to  hear  from  you.  Several  American 
vessels  are  about  to  leave,  to  come  directly  here. 

'*•  Present  my  compliments  to  Mr.  Chew,  and  beg  him,  when- 
ever he  writes  to  Mr.  Bernard,  to  speak  of  me.  I  have  taken 
the  liberty  to  inclose  under  your  cover  a  package  for  my  wife, 
which  I  beg  you  to  remit  to  her.  Permit  me,  my  dear  friend 
to  reiterate  my  acceptance  of  the  kind  offer  you  made  me 
before  I  left,  and  should  my  wife  find  herself  embarrassed  in 
any  respect,  you  will  truly  oblige  me  by  aiding  her  with  your 
kind  advice.  I  expect  to  leave  in  a  few  days,  to  join  my 
family.  I  hope  to  return  to  Bordeaux  in  two  or  three  months, 
to  terminate  my  affairs  here,  and  to  make  preparations  to  meet 
you.     I  have  been  some  days  engaged  in  a  lawsuit,  for  the 

furpose  of  recovering  an  estate  belonging  to  my  wife's  family, 
shall  place  this  affair  in  Mr.  Chicou  St.  Brie's  care  during 
my  absence.  I  fear  that  I  shall  have  to  expend  a  great  deal 
*5211  ^  ^^  affair.  I  *have  charged  Mr.  Bernard  with  the 
-'  oare  of  other  business.  I  have  not  yet  heard  from  my 
wife,  which  renders  me  very  uneasy  as  to  going  to  Provence 
before  I  hear  from  her.  It  is  said  that  peace  will  be  declared 
by  the  end  of  the  year ;  but  I  have  my  fears  whether  we  shall 
enjoy  that  happiness.  Hoping  to  have  the  pleasure  of  hearing 
from  yoQ  soon, — ^  I  aaif  most  truly,  your  friend^ 

'*  Desgrangb. 
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^^  Write  me  to  the  care  of  Mr.  Jean  Bernard,  merchant,  at 
Chartron,  Bordeaux.'' 

The  respondents  introduced  the  deposition  of  Daniel  W. 
Coxe,  of  Philadelphia.  He  had  been  the  partner  in  trade  of 
Daniel  Clark,  in  their  New  Orleans  house,  from  the  time  Clark 
set  out  as  a  commission  and  shipping  merchant.  They  were 
nearly  of  the  same  age ;  both  proud,  intelligent,  and  ambitious 
of  success ;  equals  in  rank,  and  intimate  in  their  social  rela- 
tions, as  a  common  interest  and  constant  intercourse  could 
make  them.  This  abundantly  appears  by  their  correspon- 
dence, introduced  in  the  record  before  us.  Coxe  states  that, 
in  1802,  Madame  Desgrange  presented  herself  to  him  in  Phi- 
ladelphia, with  a  confidential  letter  of  introduction  to  him 
from  Daniel  Clark,  which  stated  that  the  bearer  was  pregnant, 
and  would  soon  be  delivered  of  a  child ;  and  that  he,  Ulark, 
was  the  father  of  it ;  and  the  letter  requested  Coxe  to  put  her 
under  the  care  of  a  respectable  physician,  and  to  furnish  her 
with  money  during  her  confinement  and  stay  in  Philadelphia. 
That  Coxe,  accordingly,  employed  the  late  Doctor  William 
Shippen  to  attend  her  at  her  accouchement.  That  he,  Coxe, 
procured  a  nurse  for  her ;  and  removed  the  child,  on  the  day 
of  its  birth,  to  the  residence  of  the  nurse ;  that  this  child  was 
Caroline  Barnes,  who,  before  her  marriage,  always  went  by 
the  name  of  Caroline  Clark.  The  first  nurse  was  Mrs.  Stevens ; 
afterwards,  the  child  was  placed,  at  Clark's  request,  with  Mr. 
and  Mrs.  James  Alexander,  of  Trenton,  New  Jersey,  and  con- 
tinued there  until  1814  or  1816.  After  this,  (her  father  being 
dead,)  she  was  placed  at  Mrs.  Baisley's  school  in  Philadelphia. 
She  remained  with  Mrs.  Baisley  several  years,  and  acted 
during  part  of  the  time  as  a  teacher,  and,  Coxe  thinks,  con- 
tinuea  there  until  she  was  married.  She  was  under  Coxe*s 
supervision  all  the  time,  from  her  birth  until  her  marriage ; 
and  was  supported  at  the  expense  of  Clark  until  his  death. 
She  was  at  all  times,  during  his  life,  recognized  by  Clark  as  his 
child,  and  caressed  as  such  when  he  was  at  Philadelphia. 

Coxe  further  states  that  Madame  Desgrange  left  Philadel- 
phia for  New  Orleans  as  soon  as  it  was  prudent  for  her  to 
travel,  *after  her  confinement ;  and  that  this  happened,  r«c9o 
he  thinks,  in  April  of  1802 :  he  says  in  another  deposi-  ■- 
tion  that  it  was  some  time  in  1802.  Coxe  was  three  times 
examined.  Dates  of  letters  from  Clark  to  Coxe,  and  other 
evidence,  show  that  the  child  was  born  as  late  as  July,  1802 : 
to  wit,  Clark  reached  Philadelphia  about  the  27th  July,  1802, 
as  from  his  letter  to  Coxe  appears ;  he  hurried  his  business  at 
Philadelphia  and  went  to  New  York,  where  he  wrote  to  Coxet 
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Aug.  18,  1802,  that  he  would  sail  for  Europe  on  the  next 
Tuesday ;  and  he  did  sail,  and  returned  early  in  1803  to  New 
Orleans,  and  was  not  at  Philadelphia  in  1808.  Madame 
Despau  and  Coxe  both  prove  that  Clark  was  on  his  way  to 
Europe,  when  Madame  Desgrange  and  Madame  Despau  met 
him.  Coze  deposes  that  the  child  had  been  lately  bom  when 
Clark  reached  Philadelphia,  and  when  he  went  to  New  York 
the  two  women  very  shortly  after  left  for  New  Orleans,— that 
is  to  say,  so  soon  as  Madame  DeMrrange  was  able  to  travel. 

A  record  of  a  suit  brought  by  Zulime  C.  Desgrange  againat 
her  husband,  Jerome  Desgrange,  in  November,  1805,  for  ali- 
mony, was  also  introduced  by  respondents.  It  will  be  farther 
noticed  hereafter. 

This  is  substantially  the  evidence  on  both  sides,  on  which 
the  question  depends,  whether  Desgranee  was,  or  was  not, 
guilty  of  bigamy  in  marrying  Maria  Jmia  nSe  Carriire,  in 
1794. 

Objections  are  taken  to  several  portions  of  this  evidence ; 
and  especially  as  respects  the  record  of  the  suit  against  Des- 
grange for  bigamy  in  the  ecclesiastical  court. 

Fii-st,  it  is  objected  that  the  record  is  not  duly  proved,  the 
signatures  of  the  witnesses  not  being  established  as  having 
been  signed  to  their  depositions. 

The  answer  to  this  objection  rests  on  well-settled  princi- 
ples. All  that  is  required  in  cases  of  this  kind,  is  to  produce 
a  aworn  copy  of  the  record,  the  witnesses  also  proving  that  it 
was  taken  at  the  proper  office,  and  produced  by  the  lawful 
keeper  of  the  records.  In  Phillips  on  Ev.  by  Cowen  (vol.  1, 
432,  vol.  2,  188,  184)  will  be  found  the  cases  in  support  of 
this  mode  of  proof. 

Here  the  official  keeper  of  the  records  and  the  bishop  of  the 
diocese  under  whose  charge  they  were,  produced  both  the 
original  and  the  copy ;  the  copy  was  filed  in  this  cause  by 
stipulation  of  the  parties;  and  each  of  the  witnesses  proved 
all  the  law  requires  to  mi^e  it  primd  facie  evidence. 

On  the  argument  at  the  bar,  and  especially  in  the  printed 
one  presented  to  us  as  coming  from  New  Orleans,  it  ia  earnestly 
insisted  that  the  origin  of  this  record  is  recent,  and  that  it  had 
been  fabricated  for  the  purposes  of  this  cause*  We  do  not 
perceive  any  ground  for  entertaining  such  an  apprehension. 
*fi231  *^^^'  oomplaia«nt*s  witnesses  refer  to  such  a  pro- 

^  ceeding.  2d.  The  record  of  it  was  searched  for  by  the 
complainant,  and  not  found ;  and  for  this  leason  its  substan- 
tial ooutents,  as  it  was  supposed,  were  proved  in  Patterson^s 
ease.  Sd.  The  signatures  of  the  officers  of  the  court  are 
proved  tis  being  genuine.  4tb.  Bishop  Blauc  depoeea  that  he 
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had  charge  of  the  records  of  the  bishopric,  among  which  he 
found  this  one. 

If  the  allegation  of  fraud  and  forgery  insisted  on  had  any 
foundation.  Bishop  Blanc  must  of  necessity  be  directly  involved 
in  that  charge ;  and,  furthermore,  of  swearing  to  that  which  he 
must  have  known  to  be  false.  This  assumption  is  not  only 
gratuitous,  but  the  witness  is  fully  supported  by  the  facts  above 
stated ;  and  the  further  fact,  that,  neither  in  his  cross-exami- 
nation, nor  by  any  other  evidence,  is  his  integrity  assailed  by 
the  complainant. 

The  next  objection  is,  that  the  record  decided  nothing,  there 
being  no  sentence  concluding  any  one ;  and  if  there  had  been 
such  sentence,  it  would  be  of  no  value,  as  it  was  a  proceeding 
against  Desgrange,  to  which  neither  Clark  nor  Zulime  was  a 
party,  and  therefore  the  record  was  incompetent  to  affect  the 
rights  of  those  claiming  under  them. 

The  competency  of  this  evidence  depends  on  other  con- 
siderations. 

For  the  purpose  of  establishing  the  bigamy  of  Desgrange, 
the  complainant  proved  by  her  witnesses  that  he  was  arrested 
on  a  charge  of  bigamy,  at  the  instance  of  his  first  wife ;  ^*  that 
the  said  lawful  wife  of  the  said  Desgrange  brought  with  her 
to  New  Orleans  proofs  of  her  marriage  with  said  Desgrange ;  '* 
that  the  first  wife  appeared  as  a  witness,  and  proved  the 
bigamy ;  that  Desgrange  had  confessed  it ;  that  he  was  con- 
victed on  his  trial ;  and  that  he  was  imprisoned,  and  in  execu- 
tion, under  sentence  of  the  court ;  that  this  occurred  in  1802 
or  1808 ;  that  Desgrange  escaped  from  prison  by  connivance 
of  the  public  officers,  or  some  of  them,  and  fled  the  country, 
and  never  returned. 

On  this  evidence,  standing  unopposed  and  uncontradicted, 
the  complainant  had  a  decree  in  her  favor  in  the  Circuit  Court 
at  New  Orleans,  establishing  the  bigamy  of  Desgrange ;  and  in 
this  court  in  the  case  of  Patterson  v.  Qaines^  decided  in  1848. 

For  the  purpose  of  letting  in  this  secondary  evidence,  the 
complainant  introduced  the  deposition  of  C.  W.  Dreschler, 
made  April  24,  1840,  which  is  as  follows : 

^^  That  at  the  request  of  General  Edmund  P.  Oaines,  I  have 
been  engaged  for  several  days,  assisted  by  a  gentleman  who 
understands  the  Spanish  and  French  languages  well,  in  making 
very  extensive  and  most  diligent  search  at  all  offices,  &c.,  in 
the  different  parts  of  the  city,  where  records  are  kept  and 
could  be  *looked  for,  for  the  purpose  of  obtaining  a  r«co4 
oopy  of  a  prosecution  against  one  Jerome  Desgrange,  ^ 
convicted  for  the  crime  of  bigamy,  in  the  year  1802  or  1808, 
when  Louisiana  was  under  the  Spanish  government,  and  Ca» 
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saacalvo,  the  governor,  by  whose  order  the  said  Desgrange 
was  arrested,  imprisoned,  &c.,  in  this  city ;  but  that  I  have 
not  been  able  to  find  the  Spanish  records  of  the  aforesaid 
criminal  proceedings,  because  almost  all  the  Spanish  docu- 
ments, up  to  the  20th  December,  1808,  when  Governor  Clai- 
borne issued  his  first  proclamation,  were  taken  away  by  the 
Spanish  authorities,  sent  to  Spain,  and  to  the  island  of  Cuba  ; 
and  the  few  papers  left  in  this  city  are  in  a  loose  or  bad  condi- 
tion ;  as  also,  because  many  books  and  papers  having  been 
destroyed  by  fire,  and  lost  by  removing  them  on  account  of 
fire,  during  two  occurrences  of  that  kind. 

**I  am  informed  that  Governor  Claiborne  made  several 
inefiBctual  applications  to  the  Spanish  government  to  return 
the  papers  taken  away,  to  New  Orleans ;  that  persons  have 
had  to  go  to  Havana  for  documents,  titles  to  land,  &c." 

On  this,  and  other  proof  that  no  record  of  the  proceeding 
could  be  found,  parol  evidence  of  what  occurred  on  the  trial 
against  Desgrange  was  let  in,  and  the  bigamy  found  on  the 
secondary  evidence  in  Patterson's  case. 

Here  the  same  proof  that  the  record  of  the  proceedings  was 
lost,  was  introduced;  and  what  took  place  on  that  trial  of 
Desgrange  was  again  proved  by  depositions,  which  were  filed 
in  the  Circuit  Court  before  the  record  of  Desgrange's  trial 
was  filed  by  the  respondents.  The  object  of  its  introduction 
by  the  respondents  was,  to  rebut,  contradict,  and  overthrow 
the  evidence  of  the  complainant's  witnesses,  by  showing, 

1st.  That  no  previous  wife  appeared  against  Desgrange  on 
his  prosecution. 

2d.  That  no  documents  of  a  former  marriage  were  produced 
against  him. 

8d.  That  his  wife  Zulime  did  not  then  chaise  him  with 
being  guilty  of  bigamy,  denied  all  belief  in  the  charge,  and 
gave  her  reasons  for  it ;  which  corresponded  with  the  state- 
ment made  by  the  supposed  first  wife,  Barbara  Jeanbelle,  and 
with  Desgrange's  own  statement  made  on  oath. 

4th.  That  Desgrange  was  not  convicted,  but  discharged  by 
order  of  the  court. 

6th.  That  he  did  not  flee  the  country,  nor  had  any  occasion 
to  do  so.     And, 

6th.  That  so  far  from  admitting  his  bigamy,  he  denied  it  on 
oath,  lawfully  administered ;  thus  solemnly  aeclaring  that  he 
never  had  been  married  previous  to  his  marriage  with  said 
Zulime.  Whereas,  complainant*8  witnesses  swear  he  made 
such  confessions. 

mfion']       *The  complainant's  principal  witnesses  are  Madame 
J  Despau    and    Madame   Caillavet.      Madame  Despau 
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swears  that  in  1802  or  in  1808,  Madame  Desgrange  and  her- 
self went  to  New  York  for  the  purpose  of  ascert-aining 
whether  Jerome  Desgrange  had  been  previously  marriea, 
where  Clark  overtook  them;  that  no  church  record  of  the 
marriage  could  be  found  in  the  Catholic  chapel  at  New  York ; 
but  hearing  that  Mr.  Gardette,  of  Philadelphia,  knew  some- 
thing of  the  matter,  they  went  there,  and  Gardette  informed 
them  that  he  was  present  at  the  first  marriage;  and  that 
Clark  and  Zulime  were  then  married.  And  that  soon  after- 
wards, they  received  a  letter  from  Mademe  Caillavet,  inform- 
ing them  that  Desgrange's  first  wife  had  come  to  New  Or- 
leans, and  they  immediately  returned  there ;  where  Desgrange 
was  prosecuted  by  his  first  wife,  convicted  and  imprisoned ; 
and  that  he  fled  the  country,  and  never  returned  to  it. 

Madame  Caillavet  says  Desgrange  and  Barbara  Jeanbelle 
came  together,  or  that  Jeanbelle  came  immediately  after  him ; 
and  that  she  immediately  wrote  to  her  sisters  to  return. 

It  appears  that  in  the  spring  of  1801,  Desgrange  went  to 
France,  to  recover  property  coming  by  succession  to  his  wife 
Zulime,  and  her  sisters,  from  their  parents,  and  lying  at 
Bordeaux,  or  in  that  neighborhood;  and  that  he  had  not 
returned  when  Zulime  and  Madame  Despau  left  New  Orleans 
for  New  York. 

The  ecclesiastical  record  states  that  he  had  been  at  home 
about  two  months  before  he  was  arrested ;  which  was  Septem- 
ber 4,  1802.  He  was  therefore  absent  from  his  wife  Zulime 
about  fifteen  months. 

Daniel  W.  Coxe  proves,  that  Madame  Desgrange  brought 
him  a  letter  of  introduction  from  Clark,  stating,  that  she  was 
then  far  gone  in  pregnancy,  and  requesting  Coxe*s  attention 
to  her  wants;  that  he  furnished  a  house  and  money,  and 
employed  a  nurse,  and  Dr.  Shippen  to  attend  her  accouche- 
ment ;  that  Clark's  letter  stated  the  child  was  his ;  and  we 
must  assume  that  the  mother  by  delivering  the  letter,  impli- 
edly admitted  the  fact.  She  was  delivered ;  and  Coxe  had 
the  child,  on  the  same  day,  put  with  Mrs.  Stevens  to  nurse. 
All  this  time,  Madame  Despau  was  with  Madame  Desgrange. 
Coxe  superintended  the  child's  nurture  and  education,  in  and 
near  to  Philadelphia,  until  Clark's  death  in  1818,  and  after- 
wards. This  was  Caroline,  who  when  grown  up  married  Dr. 
Barnes;  and  who  these  witnesses  swear  without  hesitation 
was  the  child  of  Desgrange;  and  who,  Madame  Despau 
swears,  was  born  in  1801.  Nor  does  either  witness  intimate 
that  she  was  born  in  Philadelphia ;  or  that  their  sister  went 
there  to  conceal  her  adultery,  and  hide  its  offspring. 
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*They  left  Philadelphia  for  New  Orleans,  as  soon 
Madame  Desgrange  was  able  to  travel;  and  reported  to 
the  deluded  husband  on  their  return,  that  they  had  been 
north,  seeking  proof  against  him  for  bigamy,  but  had  found 
none.  This  is  the  substance  of  what  Desgrange  himself 
stated  on  his  examination  in  the  oriminal  proceeding  as 
derived  from  others.  Zulime  swore  on  the  trial,  that  she  had 
heard  the  report  of  Desgrange  having  another  wife  about  a 
year  before;  that  is  about  the  first  of  September,  1801. 
Then,  Desgrange  was  in  France. 

It  is  true  beyond  question  that  these  witnesses  did  know 
that  their  sister  Desgrange  went  north  to  hide  her  adultery ; 
that  she  did  delude  her  absent  husband,  that  she  did  impose 
on  him  the  mendacious  tale  that  her  sole  business  north  was 
to  clear  up  doubts  that  disturbed  her  mind,  about  his  having 
another  wife.  These  facts  they  carefully  conceal  in  their 
depositions ;  and  on  the  contrary  swear  that  she  went  north 
to  get  evidence  of  her  husband's  bigamy  and  imposition  on  hen 

When  they  swore  positively  that  Caroline  was  the  child 
of  Desgrange,  they  did  know  that  he  had  been  in  France, 
and  his  wife  in  New  Orleans,  and  they  had  not  seen  each 
other  for  more  than  a  year  before  the  child  was  born ;  and 
Madame  Despau  could  not  be  ignorant  that  Clark  claimed  it 
as  his,  and  that  the  mother  admitted  the  fact  to  Coxe. 

These  witnesses  swear  that  Zulime  had  separated  from 
Desgrange  on  discovering  his  bigamy,  and  gone  to  her  own 
fEtmily.  That  this  occurred  before  the  family  an*angement 
was  made  that  Clark  should  marry  her,  and  before  Madame 
Desgrange  and  Madame  Despau  went  north  to  ascertain  the 
bigamy.  They  also  swear  that  Zulime  returned  to  New 
Orleans  about  the  time  Desgrange  was  arrested  and  impris- 
oned in  September,  1802,  and  was  then  the  wife  of  Clark. 
There  is  no  proof  in  this  record  tending  to  show  that  before 
Desgrange  went  to  France  he  was  suspected  of  bigamy,  nor 
that  his  wife  had  separated  from  him  ;  but  there  is  evidence 
to  the  contrary. 

When  Desgrange  went  to  France  in  the  spring  of  1801,  he 
appointed  his  wife  attorney  in  fact  by  notarial  act,  with  full 
power  to  transact  all  his  business  in  his  absence.  Under  this 
power  she  acted  and  sold  his  property,  paid  debts,  &c.,  and 
declared  herself  his  lawful  wife  in  every  transaction. 

Desgrange  went  to  France  with  a  full  power  to  transact 

business  for  his  wife  and  her  three  sisters,  in  which  the  latter 

style  him  their  brother-in-law.     This  was  his  sole  business  in 

France  so  far  as  this  record  shows ;  and  when  there,  he  wrote 

1  Clark,  in  July,  1801,  to  assist  his,  Desgrange's  wife ;  ex- 
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pressing  bis  sympathies,  forwarding  a  paol^age  for  her,  and 
regretting  that  he  had  not  heard  from  her.  He  also  expressed 
the  sincerest  gratitude  *for  Clark's  proffered  kindness  tacoj 
in  providing  for  and  aiding  Zulime  in  his  absence.  '- 
From  these  facts  it  is  clear,  as  we  think,  that  at  the  time 
Desgrange  left  for  Europe,  he  and  his  wife  were  on  terms  of 
intercourse  and  ordinary  affection,  and  certainly  not  sepa- 
rated ;  and  that  the  cause  of  their  separation  is  found  in  the 
connection  formed  by  Clark  and  Zulime  in  Desgrange's 
absence. 

In  support  of  the  consistency  of  these  witnesses,  stress  is 
laid  on  the  fact  that  so  strong  was  the  rumor  of  Desgrange's 
haying  two  other  wives  besides  Zulime,  that  he  was  arrested, 
imprisoned,  and  tried  on  the  rumor.  This  is  certainly  true ; 
the  record  of  his  prosecution  establishes  the  fact :  But  what 
circumstances  are  brought  forth  to  show  that  there  was  any 

Elausible  ground  for  such  rumor  and  such  prosecution? 
>esgrange  was  a  man  somewhat  advanced  in  life ;  he  kept  an 
humble  shop  for  selling  liquors  and  confectionery ;  this  seems 
to  have  been  his  sole  business.  His  wife  Zulime,  was  about 
twenty-two  years  old,  and  uncommonly  handsome.  He  seems 
to  have  been  a  lone  man  in  New  Orleans,  and  his  fiiends 
were  his  wife  and  her  relations.  In  the  face  of  these  facts  it 
is  assumed  that  he  brought  from  France  with  him  an  addi- 
tional wife,  and  that  another  followed  him ;  with  both  of 
whom,  and  his  third  wife,  Zulime,  he  was  confronted  before 
the  authorities  of  the  church. 

The  early  times,  and  the  unintelligent  condition  of  much  of 
the  population  of  New  Orleans  at  that  day,  must  account  for 
this  absurd  public  opinion,  and  the  proceedings  founded 
on  it. 

It  is  palpable  that  the  witnesses  Despau  and  Caillavet, 
swear  to  a  plausible  tale  of  fiction,  leaving  out  the  circum- 
stances of  gross  reality.  These  originated,  beyond  question, 
in  profligacy  of  a  highly  dangerous  and  criminal  character ; 
that  of  a  wife  having  committed  adultery,  and  been  delivered 
of  an  illegitimate  child,  in  the  absence  of  her  husband ;  not 
only  on  his  lawful  business,  but  on  hers,  and  at  her  instance. 

This  child,  with  the  knowledge  of  both  of  these  witnesses, 
and  certainly  with  the  aid  of  one  of  them,  if  not  both,  was 
concealed  in  a  foreign  country,  where  the  mother  went  and 
was  delivered ;  and  then  she  returned  home  to  New  Orleans 
and  presented  herself  to  society  as  an  innocent  and  injured 
woman,  and  public  inplignation  was  turned  on  her  husband  for 
a  supposed  crime  committed  against  her.     This  is  the  reality 
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these  witnesses  conceal;  roundly  swearing  that  thej  knew 
this  child  to  be  Desgrange's, 

They  also  swear  that  Clark  arranged  with  Zulime's  family 
before  he  went  to  Philadelphia,  and  had  the  assent  of  her 
family  to  marry  her;  they  having  previously  discovered 
Desgrange's  bigamy.  But,  acoordine  to  their  account,  so 
scrupulous  and  delicate  was  this  injured  woman,  that  she 
♦ii2fil  ^®^^*®^  *'^  marry  *Clark  until  she  went  to  New  York 
■J  and  there  ascertained  for  herself  the  fact  that  Dea- 

E*ange  had  another  wife :  that  Clark  soon  followed  Madame 
esgrange  and  Madame  Despau,  as  previously  ag^ed  on; 
and  even  then,  Madame  Despau  swears,  when  Grardette  had 
informed  them  that  he  was  present,  and  witnessed  Desgrange*8 
jBrst  marriage,  her  sister's  sense  of  propriety  and  delicacy  was 
so  great,  that  earnest  persuasions  had  to  be  used  by  Clark  to 
overcome  her  scruples.  We  cannot  shut  our  eyes  on  the 
truth,  and  accord  our  belief  to  this  fiction. 

We  have  thus  far  spoken  of  the  witnesses  Despau  and  Cail- 
lavet  in  connection,  because  they  acted  in  concert  with  their 
sister  Desgrange  and  Clark,  in  secreting  their  intercourse, 
and  in  hiding  the  child  that  came  of  that  intercourse ;  all  the 
secrets  involved  were  obviously  known  to  the  three  sisters, 
whose  confidential  relation  in  the  matter  could  hardly  have 
been  more  close,  as  appears  by  their  statements  throughout. 

Madame  Despau  is  further  discredited  by  Daniel  W.  Coxe's 
evidence.    She  swears  as  follows : 

^^Mr.  Clark  became  a  member  of  the  United  States 
Congress  in  eighteen  hundred  and  six.  While  he  was  in 
Congress,  my  sister  heard  that  he  was  courting  a  Miss  C,  of 
Baltimore.  She  was  distressed,  though  she  could  not  believe 
the  report,  knowing  herself  to  be  his  wife.  Still,  his  strange 
conduct  in  deferring  to  promulgate  his  marriage  with  her  had 
alarmed  her,  and  she  and  I  sailed  to  Philadelphia  to  get  the 
proof  of  his  marriage  with  my  sister.  We  could  find  no 
record  of  the  marriage,  and  were  told  that  the  priest  who 
married  her  and  Mr.  Clark  was  gone  to  Ireland.  My  sister 
then  sent  for  Mr.  Daniel  W.  Coxe,  and  mentioned  to  him  the 
rumor  above  stated.  He  answered  that  he  knew  it  to  be  true 
that  Mr.  Clark  was  engaged  to  the  lady  in  question.  My 
sister  replied  that  it  could  not  be  so.  He  then  told  her  that  she 
would  not  be  able  to  establish  her  marriage  with  Mr.  Clark, 
if  he  were  disposed  to  contest  it.  He  advised  her  to  take  the 
advice  of  legal  counsel,  and  said  he  would  send  one.  A  Mr. 
Smith  came,  and,  after  telling  my  sister  that  she  could  not 
legally  establish  her  marriage  with  Mr.  Clark,  pretended  to 
read  to  her  a  letter  in  English,  (a  language  then  unknown  to 
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my  sister,)  from  Mr.  Clark  to  Mr.  Coxe,  stating  that  he  was 
about  to  marry  Miss  C.    And  afterwards,  she  married  Mr. 
Qardette." 
The  following  is  Coxe's  account  of  the  interview : 
*^  I  also  think  it  proper  to  state,  that  in  the  year  1808,  after 
Madame  Desgrange  had  returned  to  Philadelphia  from  New 
Orleans,  and  when  lodging  in  Walnut  street,  she  sent  for  me, 
^,  and  during  a  private  interview  with  her,  at  Mrs.  Rowan^s, 

^  where  she  lodged,  she  stated  that  she  had  heard  Mr.  Clark 

^  was  going  to  oe  *married  to  Miss  C,  of  Baltimore,  r«eoo 

>  which,  she  said,  was  a  violation  of  his  promise  to  marry  ^ 

^:  her,  and  added  that  she  now  considered  herself  at  liberty  to 

^  connect  hei'self  in  marriage  with  another  person;  alluding, 

^>  doubtless,   to  Dr.   Oardette,   who,  at  the  moment  of  this 

*  disclosure,   entered  the  room,  when  after  a  few  words  of 

•  general  conversation  I  withdrew,  and  her  marriage  to  Mr. 
k  Grardette  was  announced  a  few  days  after." 

These  contradictory  statements  raise  a  question  of  integ^ty 
between  the  witnesses.  If  they  were  equally  entitled  to  credit, 
still  Coxe's  statement  has  several  advantages.  First:  Madame 
Desgrange  disavowed  in  the  strongest  terms  that  she  was  the 
wife  of  Clark  by  marrying  Gardette.  Secondly :  so  important 
a  communication  as  Madame  Despau  declares  her  sister  made 
to  Mr.  Coxe ;  so  ruinous  to  Clark's  matrimonial  prospects, 
and  so  deeply  disgraceful  to  him,  must  have  been  remembered 
by  Coxe  if  such  communication  had  been  made. 

Thirdly:  Madame  Despau  swears  that  she  and  her  sister 
Desgrange  went  to  Philadelphia  to  obtain  evidence  of  Clarke 
marriage  with  Zulime  ;  that  they  could  find  no  record  of  the 
marriage,  and  were  told  the  priest  who  performed  the  cere- 
mony had  gone  to  Ireland.  What  occasion  could  there  be  for 
further  proof?  Madame  Despau  swears  that  Clark  had  pro- 
posed, and  family  arrangements  had  been  made  with  him  at 
New  Orleans,  to  marry  Zulime;  that  these  proposals  were 
made  with  the  full  knowlege  of  all  Zulime^  family;  that 
Clark  followed  the  witness  and  Zulime  north  to  fulfil  the 
engi3Lgement ;  that  he  met  them,  and  the  marriage  took  place ; 
that  she,  Madame  Despau,  was  present ;  that  Mr.  Doaier,  a 
wealthy  planter  of  New  Orleans,  and  an  Irish  gentleman  of 
New  York,  were  also  present. 

Zulime's  family  consisted  of  three  sisters  and  their  hus- 
bands. Madame  Cavaillet  swears  that  Clark  conversed  with 
her  as  his  sister-in-law,  and  admitted  the  marriage  openly  to 
her.  Than  this,  no  further  proof  of  it  could  be  required,  if 
true. 

The  next  evidence  bearing  on  the  question  of  Desgnuige's 
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bigamy  is  the  record  of  a  suit,  brought  by  Madame  De^^range 
against  her  husband  in  1805,  for  alimony,  already  referred  to; 
and  the  deposition  of  Zulime  found  in  the  record  of  the  eccle- 
siastical proceeding,  taken  in  connection  with  the  first  named 
-record.  In  her  deposition  Zulime  spoke  of  Desgrange  in  lan- 
guage admitting  of  no  doubt  that  she  then  recognized  him  as 
her  husband ;  and  that  no  evidence  of  his  bigamy  existed  so 
far  as  she  knew  or  believed. 

The  deposition  is  objected  to  as  not  being  evidence  against 
the  complainant.  We  have  already  declared  that  what  ap- 
peared of  record  in  the  proceeding  against  Desgrange,  was 
competent  to  rebut  evidence  introduced  by  the  complainant 
*/i^01  ^°^i"?  ^  *show  what  occurred  on  the  prosecution  ; 
^  this  being  in  effect  and  fact  proof  of  what  the  record 
contained.  The  deposition  is  now  relied  on  as  evidence  in 
itself,  tending  to  show  that  Desgrange  was  Zulime's  lawful 
husband,  according  to  her  own  confessions  and  showing  at  the 
time  she  deposed. 

The  competency  of  this  deposition,  taken  as  a  confession,  is 
objected  to,  on  the  ground  that  her  signature  to  it  was  not 
legally  proved,  as  this  was  done  by  comparison  of  hands, 
according  to  the  statute  law  of  Liouisiana.  The  steps  taken 
in  the  Circuit  Court  are  conclusive  of  the  objection. 

On  the  16th  of  January,  1850,  the  complainant*s  counsel 

fave  notice  to  those  of  the  respondents,  that  on  Monday,  the 
1st,  a  motion  would  be  made  to  suppress  certain  pieces  of 
evidence  ;  and  among  them  the  exhibit,  obtained  at  the  cathe- 
dral church  of  St.  Louis,  known  as  the  ^^Ecclesiastical 
Record."  The  cause  came  on  for  hearing  January  22d,  and 
was  heai'd  on  that  and  the  seventeen  succeeding  days ;  but  no 
motion  to  suppress  evidence  was  made ;  ana  if  there  had 
been,  this  exhibit  could  have  been  proved  at  the  hearing,  by 
Zulime  herself,  if  no  one  else  had  been  found  to  do  so ;  as 
the  record  shows  that  complainant's  counsel  admitted  that 
Znlime  was  within  the  jurisdiction  of  the  court,  on  the  day 
the  trial  commenced.  No  objection  having  been  made  on  the 
bearing  below  to  this  deposition,  none  can  be  raised  here. 
To  what  extent  it  can  be  used,  will  appear  from  the  following 
facts. 

By  an  amendment  to  her  bill,  July  2d,  1844,  the  complain- 
ant states : 

**  Tour  oratrix  alleges  that  she  is  entitled  to  the  one  moiety 
of  the  estate,  of  which  the  said  Daniel  Clark  died  possessed* 
by  reason  of  a  conveyance  thereof,  made  to  her  by  M.  Z. 
(rardette,  the  widow  of  the  said  Clark,  and  the  mother  of 
your  oratrix,  on  the  7th  day  of  May,  1886,  and  which  is  hore- 
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unto  annexed,  marked  A.  B.,  and  prayed  to  be  taken  as  part 
hereof ;  and  the  mother  of  your  oratrix  did  thereafter,  on  the 
20th  June,  1844,  further  convey  to  her  all  her  interest  in  said 
estate,  as  appears  by  her  act,  a  copy  of  which  is  herewith 
exhibited,  marked  C. ;  the  whole  of  said  estate  having  been 
acquired  during  the  coverture  of  said  Clark  and  wife. 

The  evidence  corresponds  with  this  allegation,  and  on  it  the 
complainant  asks  to  have  a  decree  for  one  half  of  the  estate 
of  Daniel  Clark,  as  derived  from  her  mother.  Madame  Des- 
pau  and  Madame  Caillavet  depose,  that  Clark  married  Zulime 
shortly  before  her  return  to  New  Orleans,  from  Philadelphia, 
and  before  the  trial  of  Desgrange  took  place,  and  when  she 
must  have  been  the  wife  of  Clark,  if  ever  she  was.  If  Zulime 
was  now  before  the  court  claiming  her  marital  interest  in 
Clark's  estate,  her  declarations  *made  during  the  rmcoi 
alleged  coverture  tending  to  show  that  she  was  not  the  ^ 
wife  of  Clark,  but  of  Desgrange,  would  be  admissible  against 
her,  and  if  so,  they  are  also  admissible  against  any  one  who 
asserts  the  same  title  derived  from  her,  after  these  declara- 
tions were  made.  Such  a  case  is  an  established  exception  to 
the  rule  of  evidence,  excluding  declarations  of  third  persons 
not  parties  to  the  record.  A  declaration  emanating  from  the 
claimant  of  any  right  or  estate,  which  afterwards  comes  to 
the  parties  on  the  record  by  descent  or  purchase,  affecting 
adversely  the  estate  acquired,  may  be  given  in  evidence 
against  the  party  to  the  record  who  claims  the  estate.  The 
authorities  are  numerous  to  this  effect,  and  will  be  found  in 
1  Phillips  on  Ev.,  801,  and  in  the  notes  by  Cowen,  265.  And 
the  same  rule  applies  to  the  record  of  the  suit  for  alimony. 
That  record  would  be  evidence  against  the  complainant's 
mother  if  she  were  a  party  to  this  suit ;  and  it  is  equally  evi- 
dence against  the  complainant  as  purchaser  or  donee  from  her 
mother ;  it  shows  the  acts  and  conduct  of  the  mother,  on  the 
question  bearing  on  Desgrange's  bigamy. 

In  the  suit  of  1805,  the  petitioner  alleges  that  the  County 
Court  of  Orleans  has  jurisdiction  on  application  of  wives 
against  their  husbands,  to  grant  alimony  on  the  husband 
deserting  his  wife  for  one  vear,  and  in  cases  of  cruel  treat- 
ment ;  and  the  petitioner  declares  that  her  husband,  Jerome 
Desgrange,  had  cruelly  treated  her ;  and  likewise,  that  she  had 
been  deserted  by  him  from  the  2d  day  of  September,  1802, 
until  that  time ;  that  he  had  returned  to  New  Orleans,  from 
France,  in  the  previous  month  of  October,  and  was  then  in 
the  city ;  and  she  prays,  ^^  that  said  Jerome  Desgrange,  your 

Eetitioner's  husband,  be  condemned  to  pay  her  a  sum  of  five 
ondred  doUars  per  annum,"  &o.    Desgrange  was  served  with 

568 


581  SUPREME   COURT. 

Gaines  v.  Relf  et  al. 

notice  December  6,  1805,  and  final  judgment  entered  against 
him,  as  prayed  for  by  his  wife,  December  24,  1805. 

We  are  called  on  here  to  try  an  issue  on  facts,  as  a  jury 
would  be  bound  to  do,  and  find  on  them  the  issue  between 
Clark's  devisee  and  executors,  and  the  purchasers  claiming 
under  them,  on  the  one  side ;  and  the  complainant  claiming 
under  her  mother  on  the  other,  whether  that  mother  was  the 
lawful  widow  of  Daniel  Clark  when  she  conveyed  to  the  com- 
plainant. 

This  alleged  widow  swore  before  the  authorities  of  the 
church  in  September,  1802,  that  she  was  the  wife  of  Des- 
grange,  and  there  spoke  of  him  as  her  lawful  husband ;  noth- 
ing to  the  contrary  was  then  pretended.  The  presence  before 
which  she  deposed,  and  the  solemn  manner  in  which  it  was 
done,  give  additional  weight,  in  our  judgment,  to  what  she  so 
deliberately  declared  on  that  occasion. 

*5321  *^^  1805,  she  again  alleged  in  a  legal  proceeding, 
^  deeply  affecting  her  and  Desgrange,  that  she  was  his 
lawful  wife,  and  that  he  was  her  husband.  The  court  sanc- 
tioned her  statement  by  founding  its  judgment  on  it ;  and  as 
a  wife,  she  recovered  the  amount  claimed  as  alimony. 

With  the  full  knowledge  this  woman  had  of  all  the  circum- 
stances connected  with  the  charge  of  bigamy  against  Des- 
grange, our  judgment  is  convinced  that  she  stated  what  was 
true,  and  that  she  was  Desgrange's  lawful  wife  at  the  time  it 
is  alleged  she  married  Clark. 

The  claim,  therefore,  of  the  complainant,  derived  from  her 
mother,  must  be  rejected,  as  it  stands  condemned  by  the  state- 
ments and  acts  of  that  mother  herself. 

The  complicated  and  curious  circumstances  that  surrounded 
this  charge  of  bigamy  against  Desgrange  in  the  Patterson  case, 
and  which  were  then  so  difficult  to  deal  with,  are  easily  enough 
understood  now.  A  clew  is  furnished  to  unravel  the  mystery, 
why  it  was  that  an  humble  shopkeeper  should  be  of  sufficient 
consequence  to  excite  public  indignation,  be  the  object  of 
general  and  gross  reproach,  and  for  his  name  afterwards  to 
appear  in  the  columns  of  the  only  newspaper  then  published 
in  New  Orleans,  an  extract  from  which  the  complainant  has 
given  in  evidence.  There  an  account  was  given  of  Des- 
grange's  alleged  crime  of  bigamy,  and  the  enormity  of  his 
conduct  in  marrying  Zulime  nSe  Carriere,  whose  artless  inno- 
cence he  so  basely  imposed  upon.  The  mystery  is  explained 
by  the  fact  now  presented,  that  in  Desgrange's  absence  to 
France,  his  wife  formed  a  connection  with  Clark,  and  the  child 
Caroline  came  of  that  illicit  connection.  On  Desgrange's 
return  home,  Madame  Caillavet  notified  her  sisters  to  return  in 
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haste,  aftDesgrange's  firat  wife  was  at  New  Orleans.  Mes- 
dames  Despau  and  Desgrange  forthwith  returned,  and  at  this 
time  it  was  that  Desgrange  was  so  fiercely  assailed  by  public 
opinion,  and  very  soon  after  arrested  on  general  rumor  and 
tried  for  bigamy.  The  reports,  to  which  these  witnesses 
swear,  obviously  originated  with,  and  were  relied  on  by 
Madame  Desgrange,  her  sisters  and  friends,  to  harass  and 
drive  Desgrange  from  the  country,  so  that  bis  wife  might 
indulge  herself  in  the  society  of  Clark,  unincumbered  and 
unannoyed  by  the  presence  of  an  humble  and  deserted  hus^ 
band.  And  this  was  in  fact  accomplished,  for  Desgrange  did 
leave  the  country  soon  after  he  was  tried  for  bigamy,  and 
Clark  did  set  up  Desgrange's  wife  in  a  handsome  establish- 
I  ment,  where  their  intercourse  was  unrestrained. 

In  1805,  when  Desgrange  again  came  to  New  Orleans,  his 
wife   immediately  sued   him   for   aiimonv  as  above  stated; 
],  speedily  got  judgment  against  him  for  five  hundred  dollars 

t  per  *annum  ;   on  the  same  day,  issued  execution,  and  r«coo 

f  again  drove  him  away.  ^ 

f  Bellechasse  and  Madame  Benguerel  swear  that  Desgrange 

married  Zulime,  and  that  he  was  afterwards  condemned  for 
f  the  crime  of  bigamy;   his  first  and  lawful  wife  coming  in 

^  pursuit  of  him  to  Louisiana,  and  appearing  against  him,  and 

I  producing  the  documents  of  her  marriage.     That  this  hap- 

ii  pened  in   1802  or   1803,  and  that  Desgrange   fled.     Their 

statements  are  substantially  the  same  in  this  respect, 
r  They  are  so  obviously  founded  on  common  report,  as  to  be 

,  of  no   value   in   themselves;  certainly  no  decree   could  be 

founded  on  them.     But  when  contrasted  with  the  record  of 
j  Desgrange's  prosecution,  they  turn  out  to  be  entirely  contrary 

to  the  truth  ;  as  no  first  wife  appeared  against  Desgrange ;  no 
j  documents  of  a  former  marriage  were  produced ;  and  no  con- 

viction took  place ;  nor  did  he  fiee  from  the  country.     These 
aged  personet  swore  as  to  what  common  rumor  and  public 
;  clamor  were  forty  years  before,  and  nothing  more. 

I  Madame  Benguerel  also  swears,  that  she  and  her  husband 

I  were  intimate  with  Desgrange,  and  when  they  repi'oached  him 

for  his  baseness  in  marrying  Zulime,  he  endeavored  to  excuse 
himself  by  saying  ^Hhat,  at  the  time  of  his  marrying  said 
Zulime,  he  had  abandoned  his  said  lawful  wife,  and  never 
intended  to  see  her  again.'*  As  already  stated,  this  must  have 
happened  after  Desgrange  returned  from  France,  for  there  ia 
no  evidence  that  before  he  went  there  any  such  report  existed. 
Zulime  proved,  on  the  prosecution  for  bigamy,  that  she  had 
first  heard  -jbhe  report  about  a  year  before  she  was  examined. 
Wo  deem  it  extremely  improbable,  that  a  man  should  openlj 
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confess  to  the  friends  of  Zulirae,  who  reproached  him  with 
having  committed  a  foul  and  high  crime,  that  he  was  guilty; 
and  this,  too,  on  the  eve  of  his  apprehension  and  examination. 
on  which  he  was  compelled  to  give  evidence  against  himself, 
when  he  swore  that  there  was  no  truth  whatever  in  the  charge, 
and  in  which  he  was  supported  by  this  supposed  first  wife, 
who  was  then  examined,  and  also  by  Zulime  herself. 

On  the  admissibility  of  Desgran^'s  confession,  that  he  com- 
mitted bigamy  when  he  married  Zulime,  the  question  arises 
whether  this  confession  (if  made)  could  be  given  in  evidence 
against  the  defendants.  They  do  not  claim  under  Desgrange ; 
he  was  not  interested  in  this  controversy  when  it  originated, 
and  was  competent  to  give  evidence  in  this  cause  at  any  time, 
if  living,  to  prove,  or  disprove,  that  a  previous  marriage  took 
place,  and  was  in  full  force,  when  he  married  Zulime.  Phil- 
lips, in  his  Treatise  on  Evidence,  (vol.  3,  287,  Cowen*s  ed.) 
lays  down  the  rule  with  accuracy,  and  cites  the  authorities  in 
#c<M  1  its  *support ;  which  rule  is,  that  *'  either  of  the  married 
J  parties,  provided  they  are  not  interested  in  the  suit, 
will  be  competent  to  prove  the  marriage ;  and  either  of  them 
will  also  be  competent  to  disprove  the  supposed  marriage ;  and 
they  may  give  evidence  as  to  the  fact  whether  their  child  was 
born  before  or  after  marriage." 

If  Desgrange  could  overthrow  his  marriage  with  Zulime  by 
confessions,  at  one  time,  so  he  could  at  any  other  time ;  and 
on  this  assumption,  his  confession  of  a  previous  marriage  could 
have  been  admitted  at  any  time  before  the  trial,  or  at  the  trial, 
when  he  stood  by,  and  might  be  examined  as  a  witness. 

The  great  basis  of  human  society  throughout  the  civilized 
world  is  founded  on  marriages  and  legitimate  offspring ;  and 
to  hold  that  either  of  the  parties  could,  by  a  mere  declaration, 
establish  the  fact  that  a  marriage  was  void,  would  be  an 
alarming  doctrine. 

This  admission  was  not  one  tending  to  establish  pedigree, 
yhere  hearsay  of  parents  and  others  is  admissible ;  it  went  to 
the  specific  fact  of  bigamy ;  and,  according  to  the  language  of 
the  Supreme  Court  of  Louisiana,  in  Harmar  v.  MsL^AmA^ 
(16  La.,  28,)  '*  in  such  serious  matters,  the  law  requires  more 
than  the  simple  confession  of  one  of  the  parties  to  dissolve 
forever  the  bonds  of  matrimony  between  them."  That  was* a 
ease  seeking  a  divorce  on  a  written  confession  of  the  husband, 
who  had  married  a  second  wife ;  but  the  principle  declared  in 
that  case,  and  the  one  governing  the  present,  is  the  same.  It 
upholds  a  great  policy,  on  which  society  is  founded. 

The  letter  of  Desgrange  to  Clark,  of  July,  1801,  from  Bor- 
deaux, is  objected  to,  as  incompetent.     We  think  it  is  com- 
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peteiit  to  prove  the  state  of  feeling,  affection,  and  sympathj 
of  Desgrange  towards  his  wife,  when  he  wrote  the  letter ;  andi 
also,  the  date  is  evidence  to  prove  where  the  writer  was,  and 
the  time  when  he  wrote.  There  is  no  ground  to  suppose  that' 
the  letter  was  written  collusively.  It  appears  to  have  been 
ingenuous,  and  honestly  intended.  The  doctrine,  why  such  a 
letter  is  admitted,  is  laid  down  accurately  in  1  Phillips's  Ev. 
by  Cowen,  189, 190. 

In  addition  to  the  foregoing  evidence  to  prove  the  bigamy' 
of  Desgrange,  a  certificate  in  the  Latin  language  was  intro- 
duced, on  part  of  the  complainant,  purporting  to  be  that  of 
William  V.  O'Brien,  dated  September  11, 1806,  declaring  that> 
he  had,  (July  6,  1790,)  as  pastor  of  St.  Peter's  church,  in  the 
city  of  New  York,  married,  in  that  church.  Jacobus  Desgrange, 
to  Barbara  M.  Orsi. 

It  is  proved  that  this  priest  had  charge  of  St.  Peter's  church 
in  1790,  and  in  1806 ;  that  the  certificate  was  in  his  handwrit- 
ing, *and  in  due  and  ordinary  form ;  that  the  priest  died  r«coe 
about  1814,  then  still  being  in  charge  of  the  same  church ;  ^ 
Itnd  that  no  record  of  the  marriage  was  found  in  the  records 
of  the  church  in  1849,  when  the  Witnesses  deposed  to  the 
handwriting  of  the  priest.  It  is  also  proved  that  this  certifi- 
cate was  found  among  the  papers  of  Gardette,  who  married 
the  complainant's  motner  in  1808 ;  that  the  paper  was  found 
after  the  suit  against  Patterson  was  decided,  and  delivered  to 
the  complainant  by  her  mother. 

The  true  name  of  Desgrange  is  not  in  the  certificate.  It 
was  Oeronimo,  not  Jacobus.     Nor  was  the  woman's  name 

S'ven  so  as  to  correspond  with  that  of  the  alleged  first  wife  of 
esgrange.  Her  name  was  Barbara  Jeanbelle.  De  Orsi  is 
an  affix,  describing  a  place  to  which  the  party  belongs,  or  has 
belonged.  The  woman's  name  is  given  as  Barbara  M.  Orsi,. 
and  we  suppose  no  catholic  priest  tnus  describes  a  person  he 
has  married,  in  his  marriage  register.  No  identity  of  person 
is  proved.  No  cohabitation  as  man  and  wife,  between  Des- 
grange and  Barbara  Jeanbelle,  is  proved. 

But  waiving  all  these  objections,  and  still  we  think  this 
certificate  mere  hearsay  evidence,  and  that  of  a  very  danger- 
ous character,  and  this  for  several  reasons.  It  was  given  siz-> 
teen  years  after  the  marriage  purports  to  have  taken  place, 
and  might  just  as  well  have  been  given,  had  the  priest  been 
alive,  forty  years  after  the  marriage,  and  on  the  eve  of  tfie- 
trial. 

In  England,  by  the  statute  law,  copies  from  parish  registers- 
are  received  to  prove  marriages ;  but  the  paper  produced  most 
be  a  sworn  copy  of  the  parish  register,  and  not  a  oertificat«^4>f^' 
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the  officiating  clergyman ;  nor  will  a  copy  of  a  foreign  register 
be  received  in  evidence,  on  proof  that  it  is  a  true  copy. 

If  it  were  allowable  in  this  country  to  give  such  certificate 
in  evidence,  where  every  clergyman  of  all  denominations  can 

Eerform  the  ceremony  of  marriage,  and  where  it  is  performed 
y  justices  of  the  peace  in  many  of  the  states,  it  would  open 
a  door  to  frauds  that  could  not  be  guarded  against. 

And  then  again,  certificates  of  marriage  might  be  produeed 
hy  those  coming  to  this  country  from  Europe ;  for  no  reason 
exists  why  a  priest  in  any  part  of  the  world  should  not  have 
accorded  to  his  certificate  all  the  oredence  that  ought  to  be 
given  to  the  one  here  produced,  as  Louisiana  and  New  York 
were  foreign  to  each  other  in  1790. 

The  respondents  introduced  the  copy  of  a  mutilated  record, 
to  which  objection  was  made  on  behalf  of  complainant,  but 
which  comes  up  in  this  record,  and  is  now  relied  on,  for  the 
oomplainant,  to  prove  the  bigamy  of  Desgrange.  It  purports 
to  be  a  suit  of  Zulime  Carridre  against  Jerome  Desgrange, 
•/Jflfil  commenced  in  1806,  *in  the  former  County  Court  of 
^  Orleans.  A  curator  was  appointed  for  Desgrange,  who 
was  absent;  and  the  curator,  Ellery,  was  summoned  to  answer 
the  petition ;  but  no  petition  is  produced.  Ellery  demurred^ 
and  stated^  as  cause  of  demurrer,  that  the  County  Court  had 
no  jurisdiction  of  eases  of  divorce,  nor  the  court  power  to  pro- 
ndunee  therein ;  and  that  the  damages,  prayed  for  in  said 
petition,  cannot  be  inquired  into  or  assessed  until  after  judg- 
ment of  the  court  touching  the  validity  of  the  marriage  shall 
be  first  declared ;  and  he  therefore  demurred.  The  demurrer 
was  joined.     Afterwards  the  curator  filed  the  general  issue. 

All  We  find  further,  is  a  copy  of  the  docket  entries  which 
the  clerk  was  bound  to  keep  by  the  act  of  April  10,  1805, 

11,  for  the  inspection  of  the  public.  The  docket  entry  is  as 
bellows:  ^^ Petition  filed  June  24,  1806.  Debt  or  damages, 
•100.  Plea  filed  July  1.  1806.  Answer  filed  July  24,  1806. 
Set  for  trial  24th  July.'*  The  witnesses  are  stated  and  the  costs 
given  ;  and  then  follows :  ^^  Judgment  for  plaintiff,  damages 
WOO,  July  24,  1806." 

This  proceeding  is  relied  on  as  in  itself  establishing  the  fitct, 
that  the  marriage  between  Jerome  Desgrange  and  Marie  Julia 
nSe  Carridre,  was  thereby  declared  null. 

To  ffive  the  record  this  effect,  it  must  appear  that  the  plain- 
tiff did  set  out  in  her  petition  the  faet  that  said  marriage  was 
null  by  reason  of  the  bigamy  of  Desgrange,  and  that  she 
prayed  to  have  its  nullity  adjudged  by  a  judicial  decree,  and 
that  suek  decree  was  made  on  the  issue.  Nothing  of  the  kind 
a^ipe  us  here.  We  have  no  evidence  what  the  cause  of  actioii 
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wfts,  nor  can  any  inference  be  drawn  fi*om  the  memoranda 
made  by  the  clerk  that  the  suit  was  to  establish  the  bigamy. 
All  that  appears  from  these  memoranda  is,  that  debt  or  dam- 
ages to  the  amount  of  9100  was  claimed  by  the  plaintiff,  and 
that  9100  in  damages  was  recovered.  Nor  does  the  demurrer 
contradict  this  assumption.  This  mutilated  record,  therefore^ 
proves  nothing  in  this  cause. 

In  regard  to  this  record,  the  answer  of  Beverly  Chew  and 
Richard  Relf  avers,  "that  on  or  about  the  24th  of  June,  1806, 
the  aforesaid  Zulime  nSe  Carridre,  wife  of  the  said  Jerome 
Desgrange,  did  present  another  petition  to  the  competent 
judicial  tribunal  of  the  city  of  New  Orleans,  therein  represent- 
ing herself  as  the  lawful  wife  of,  and  having  intermarried  with 
the  said  Jerome  Desgrange,  and  praying  for  a  divorce  and  a 
dissolution  of  the  bonds  of  matrimony  existing  between  her 
and  the  said  Jerome  Desgrange,  and  which  was  subsequently 
deereed :  to  wit,  subsequent  to  the  birth  of  said  Myra."  If 
it  was  true,  that  as  lawful  wife,  Zulime  nSe  Carri^re  sued^ 
and  did  admit  by  this  proceeding  that  she  was  the  lawful  wife 
of  Desgrange  ;  yet  it  could  *only  affieot  the  interest  the  r^^o^r 
complainant  sets  up  under  her  mother.  But  as  the  *- 
reeord  does  not  show  what  the  cause  of  action  was,  it  is  of  no 
value  for  either  side. 

On  the  20th  January,  1849^  Oaines  and  wife  filed  their  sup* 
plemental  bill  against  all  of  the  defendants,  and  among  other 
matters  set  forth  the  decree  made  in  their  behalf  by  this  court, 
in  the  case  of  O.  Patterson  v.  Gaines  and  wife^  at  December 
term,  1847 ;  and  complainants  set  up  that  decree  as  having 
adjudged  and  decided  against  all  the  defendants  to  this  suit, 
that  Myra  Clark  Oaines  was  the  legitimate  child  and  forced 
heirem  of  Daniel  Clark,  and  that  she  was  legally  and  equita* 
bly  entitled  to  receive  of  Relf  and  Chew,  and  all  personi 
holdine  under  them,  all  and  singular  the  estates  and  property 
claimed  by  the  original  bill;  and  that  although  neither  c^ 
them  were  nominal  parties  to  said  decree^  yet  each  of  them  is 
bound  and  concluded  thereby ;  they  and  each  of  them  holding 
the  same  relation  to  your  oratrix  as  the  said  Charles  Patterson 
did^  and  they  and  each  of  them  having  joined  in  the  interroga- 
tories propounded  to  the  witnesses  upon  whose  testimony  said 
deetide  wae  rendered,  and  propounded  cross-interrogatories  to 
said  witnesses. 

The  defendants  admit  that  such  a  decree  was  rendered,  but 
deny  that  it  is  conclusive  on  them,  or  that  it  ought  to  affect 
their  right ;  and  that  if  the  decree  could  do  so,  yet  it  ought 
not  to  have  this  effect  in  the  present  instance,  because  they 
aver  and  set  forth  and  plead  the  same  as  a  matter  of  defeaoe  { 
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that  said  decree  was  brought  about,  and  procured  by  imposi- 
tion, combination,  and  fraud,  between  said  complainants  and 
Charles  Patterson,  and  that  therefore  it  should  not  be 
regarded  in  a  court  of  justice  for  any  purpose  whatever; 
that  said  decree  was  designed  as  no  honest  exposition  of 
the  merits  of  the  case ;  but  was  brought  about,  allowed  and 
consented  to,  for  the  purpose  of  pleading  the  same  as  res 
judicata  upon  points  in  litigation  not  honestly  contested. 

Charles  ratterson  was  called  on  by  respondents  to  give  evi- 
dence on  their  behalf,  to  establish  the  fact  that  his  suit  with 
Oaines  and  wife  was  not  honestly  defended  by  him ;  and  he 
was  required  by  interrogatories  to  depose  whether  he  had  lost 
anything  by  the  decree  against  him.  He  answered  that  he 
caused  the  proofs  from  the  court  of  probate  in  New  Orleans 
to  be  given  in  evidence  in  the  cause ;  that  this  was  done  by 
consent  of  General  and  Mrs.  Gaines,  who  told  him  to  get  all 
the  evidence  possible,  the  stronger  the  better ;  that  it  would 
be  more  glorious  to  have  it  as  strong  as  possible. 

He  furthermore  deposed  that  General  Gaines  and  his  wife 
gave  him  a  writing  under  their  hands  that  they  would  not 
*/>^81  ^^^^  ^^^  property  from  him,  and  that  they  would  make 
-'  his  title  *good.  He  also  stated  that  General  and  Mrs 
Gaines  were  to  pay  the  costs  if  the  suit  was  decided  against 
him,  Patterson  ;  that  he  paid  most  of  them,  and  that  General 
and  Mra.  Gaines  refunded  the  money  to  him ;  that  he  also 
paid  the  counsel  who  appeared  for  him  at  Washington,  but 
the  money  was  refunded  by  General  and  Mrs.  Gaines. 

He  further  stated  that  he  was  particularly  requested  by 
General  and  Mi*s.  Gaines  to  use  his  best  exertions,  with  the 
aid  of  the  best  counsel  he  could  employ  to  make  every  defence 
in  his  power  to  the  suit,  and  of  which  it  i^as  susceptible,  and 
that  he  did  so. 

The  suit  was  for  Patterson's  residence  in  New  Orleans,  and 
he  admits  that  he  has  never  been  disturbed  in  his  possession, 
by  the  decree  against  him,  nor  does  he  expect  that  he  ever 
will  be. 

That  this  proceeding  on  the  part  of  Patterson  and  General 
and  Mrs.  Gaines  was  amicable,  and  that  no  earnest  litigation 
was  had  is  too  manifest  for  controversy.  They  agreed  to  go 
to  trial  at  once  on  the  depositions  found  in  the  probate  court ; 
and  as  Patterson  was  to  lose  nothing  by  the  event,  he  was  of 
course  indifiFerent  as  to. what  evidence  might  be  introduced  on 
the  hearing. 

It  also  appears  by  his  evidence  that  when  a  decree  was 
obtained  in  the  Circuit  Court  against  him,  his  name  was  used 
to  carry  up  an  appeal  to  this  court ;  but  it  was  in  fact  brought 
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ap  by  General  and  Mrs.  Gaines.  Patterson  employed  counsel 
here,  who  of  course  had  to  take  the  record  as  they  found  it, 
and  make  the  best  of  it  they  could ;  and  it  is  conceded  on  all 
hands  they  did  so  ;  and  made  the  best  exertions  for  Patterson 
they  could  do  on  the  record  brought  up  by  him,  as  they  sup- 
posed. Nevertheless,  an  affirmance  of  the  decree  was  had  in 
this  court.  It  could  hardly  be  otherwise  in  a  case  managed 
as  this  was ;  the  object  of  the  complainants  below  being  to 
obtain  a  favorable  opinion  and  decree,  on  the  law  and  facts  of 
a  case  made  up  at  their  own  discretion. 

But  the  cause  before  us  presents  an  aspect  altogether 
different ;  the  proceeding  against  Desgrange  before  the  vicar- 
general,  introduced  here  by  the  respondents,  from  the  archives 
of  the  cathedral  church  of  St.  Louis,  at  New  Orleans,  is  in  our 
opinion  sufficient  in  itself  to  produce  a  different  decree  from 
that  given  in  Patterson's  case. 

That  record ;  the  power  of  attorney  from  Desgrange  to  his 
wife ;  and  the  one  from  his  wife  and  her  sisters  to  him,  to 
pursue  and  recover  their  property  in  France ;  his  letter  to 
Clark  of  July,  1801 ;  the  proof  of  his  absence  from  his  wife 
for  more  than  a  year,  before  Caroline  was  born  ;  the  record  of 
the  suit  for  alimony,  *prosecuted  in  1806,  by  his  wife  r«coQ 
against  Desgrange,  together  with  Daniel  W.  Coxe*s  ^ 
evidence,  as  it  now  stands,  fortified  as  it  is,  by  letters  showing 
dates,  consistency,  and  accuracy,  are  all  new ;  and  make  up  a 
defence  altogether  conclusive. 

The  following  is  the  result  of  our  conclusions: 

1st.  That  the  complainant's  two  principal  witnesses,  Madame 
Despau  and  Madame  Caillavet,  are  not  worthy  of  credit. 

2d.  That  the  depositions  of  Bellechasse  and  Madame  Ben- 
guerel  obviously  state  hearsay  and  rumor,  and  are  worth 
nothing,  in  so  far  as  mere  hearsay  and  rumor  is  detailed  by 
them. 

8d.  That  the  naked  confession  of  Desgrange,  that  he  had 
been  guilty  of  bigamy,  made  to  Madame  Benguerel  and  her 
husband,  is  incompetent  evidence,  and  inadmissible  as  against 
these  respondents;  even  admitting  that  such  confession  had 
been  made,  as  stated  by  the  witness. 

4th.  That  the  certificate  of  William  V.  O'Brien  is  inadmis- 
sible, and  must  be  disregarded. 

6th.  That  the  record  of  the  suit  of  Zulime  Carridre  against 
Jerome  Desgrange,  prosecuted  in  1806  in  the  County  Court 
of  Orleans,  proves  nothing,  and  is  incompetent. 

6th.  That  the  decree  of  this  court  in  Charles  Patterson's 
case  does  not  affect  these  defendants  for  two  reasons:  1st. 
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Because  thej  were  no  parties  to  it;  and  2d.  Becai/se  it  was 
no  earnest  controversj ;  and 

7th.  That  the  record  of  Desgrange's  prosecution  for  bigamy 
orerthrows  the  feeble,  and  the  discredited  evidence,  intro- 
duced by  complainant  to  prove  the  bigamy  of  Desgrange,  by 
marrying  Marie  Julia  nSe  Carridre  in  1794 ;  and  establishes 
the  &ct  that  Desgrange  was  her  lawful  husband,  in  1802  or 
1808,  when  complainant  alleges  Daniel  Clark  married  her 
mother ;  and  that  therefore,  complainant  is  not  the  lawful  heir 
of  Daniel  Clark,  and  can  inherit  nothing  from  him :  and  con- 
sequently that  the  complainant  can  take  no  interest  under  her 
mother,  by  the  conveyance  set  forth  in  the  amended  bill,  she 
not  being  the  widow  of  Daniel  Clark. 

The  question  decided,  concludes  this  controversy ;  nor  shall 
we  go  further  into  it. 

The  harshness  of  judicial  duty  requires  that  we  should  deal 
with  witnesses  and  evidences,  and  with  men's  rights,  as  we 
find  them  ;  and  it  is  done  so  here.  But  we  sincerely  regret 
that  it  could  not  be  satisfactorily  done,  without  making  expo- 
sures that  would  most  willingly  have  been  avoided. 

It  is  ordered  that  the  decree  of  the  Circuit  Court  be  affirmed, 
and  the  bill  dismissed. 

No.  160  of  Myra  Clark  Gaines  v.  F,  Z).  de  la  Oroix^  Richard 
Relf  and  Beverly  Chew  ;  and  No.  151  of  the  same  complainant 

♦'S401  *^'  ^'  ^'  ^^^'^^^'^  «^'  '^^  ^wor,  Rdf^  Chew  et  aZ.,  depend 
•'  on  the  same  facts  as  the  foregoing  case.     In  these  also 
the  decrees  below  will  be  affirmed,  and  the  bills  dismissed. 

Mr.  Justice  WAYNE  and  Mr.  Justice  DANIEL  dissented. 

Mr.  Justice  WAYNE  delivered  the  following  diBsenting 
oinnion. 

I  dissent  from  the  judgment  just  given,  and  will  give  my 
reasons  for  doing  so  as  briefly  as  I  can.  But  it  will  necessarily 
occupy  some  time. 

I  believe  that  the  case  of  the  complainant  has  been  proved 
beyond  a  reasonable  doubt,  as  the  law  requires  it  to  be  done ; 
I  say  as  the  law  requires  it  to  be  done,  without  meaning  to 
imply  any  doubt  of  the  fact,  but  that  the  fact  has  been  proved 
according  to  those  rules  which  experience  has  shown  to  be 
necessary  and  sufficient,  to  guard  conjugal  and  other  domestic 
relations  from  capricious  and  unregulated  judgments.  Those 
rules  are  to  be  found  in  adjudicated  cases  of  our  own  and  of 
the  English  courts,  and  in  the  conclusions  of  the  civil  and 
canon  law  applicable  to  cases  of  this  kind. 

1  think  it  has  been  proved,  that  Myra  Clark  Oaines  is  the 
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only  child  of  her  fathe^,  Daniel  Clark,  by  his  marriage  with 
her  mother,  Zulime  Carri&re.  That  when  the  marriage  took 
place,  the  parties  were  willing  to  contract,  able  to  contract, 
and  that  they  did  contract  marriage  in  Pennsylyania  according 
to  the  laws  of  that  state,  in  the  year  eighteen  hundred  and 
two.  I  also  think  that  there  was  nothing  then  or  now  in  the 
laws  of  Louisiana  which  lessens  in  any  way  the  validity  of 
that  marriage.  The  proofs  of  these  declarations  shall  here- 
after be  pointed  out,  with  the  law  in  support  of  them. 

My  first  object  is  to  state  the  evidence  relied  upon  by  the 
parties  to  this  suit,  and  in  what  way  it  should  have  been 
examined  and  appreciated  by  this  court,  before  its  judgment 
was  given.  In  other  words,  I  mean  to  say,  that  a  judgment 
has  been  given  against  the  complainant  upon  testimony  intro- 
duced into  the  record  of  the  case  against  the  protest  of  her 
counsel,  which  is  altogether  inadmissible  under  the  rules  for 
the  admission  of  testimony  in  courts  of  justice,  and  which 
have  hitherto  been  observed  and  enjoined  by  this  court  in  its 
judgments.  And  further,  that  admissions  and  averments  in 
the  answer  of  the  defendants  in  respect  to  certain  portions  of 
testimony  offered  by  them,  have  been  overlooked,  by  which 
the  complainant  has  been  deprived  of  proofs,  which  time  out 
of  mind  in  chancery  have  been  considered  conclusive  of  the 
fact  afSrmed  in  an  answer,  whether  or  not  the  same  makes 
against  a  defendant  or  for  a  complainant. 

•Secondly,  I  will  show  that  all  of  the  testimony  of  a  r«c4-i 
documentary  kind  introduced  by  the  defendants,  except  I- 
one  of  them,  ought  not  to  have  been  received  by  this  court  as 
evidence,  on  account  of  some  of  them  not  being  properly 
authenticated  as  records  of  a  judicial  character,  and  because 
others  being  re$  inter  cUios  acta,  aliis  nee  prodeat  nee  noeeL 
And  that  such  documents  or  papers  for  the  causes  just  stated 
have  always  been  rejected  by  the  courts  of  common  law  and 
by  courts  of  chancery,  and  further  that  they  would  not  have 
been  received  in  the  courts  of  Louisiana  if  this  case  had  been 
in  one  of  its  tribunals. 

The  defendants  deny  the  marriage  between  the  complain- 
ant's father  and  mother ;  and  if  there  was  a  marriage,  they 
contest  its  validity  on  account  of  her  mother  having  then 
another  husband  alive.  It  is  admitted  that  a  marriage  had 
been  solemnized  between  her  and  Jerome  Desgrange,  but  the 
complainant  shows  by  competent  testimony  sufficient  to  estab- 
lish the  fact  that  Deserange  was  a  married  man,  with  a  wife 
alive  when  he  married  her  mother.  That  such  being  the  fact, 
their  marriage  was  void  ab  initio^  and  that  she  was  at  liberty 
to  marry  with  another  as  if  no  such  connection  had  ever  existed 
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between  Desgrange  and  herself.  In  other  words^  that  such  a 
connection,  though  entered  into  accbrding  to  the  forms  of 
marriage,  makes  no  impediment  by  the  civil,  the  canon,  or 
common  law,  in  the  way  of  a  second  marriage  by  the  party 
imposed  apon.  The  defendants  rejoin,  saying,  even  though 
the  marriage  with  Desgrange  was  void  on  account  of  his 
bigamy,  that  she  could  not  contract  marriage  again,  before  she 
had  obtained  a  sentence  of  nullity  of  her  marriage  with  Des- 
grange. It  is  also  urged  by  the  defendants,  if  there  was  a 
marriage  between  the  father  and  mother  of  the  complainant, 
that  it  was  void  on  account  of  what  the  canon  law  terms  its 
clandestinitt/.  That  according  to  that  law,  as  it  then  prevailed 
in  Louisiana,  the  issue  of  such  a  marriage  was  illegitimate,  and 
that  it  has  no  civil  effect  to  give  rights  of  property  or  inheri- 
tance to  the  issue  of  such  a  marriage.  To  this  the  complainant 
replies  that  the  marriage  of  her  father  and  mother  was  solem- 
nized in  the  state  of  Pennsylvania  according  to  the  law  of  that 
state.  That  the  lex  loci  contractus  gives  to  the  issue  the  status 
of  legitimacy  for  all  purposes  in  Louisiana  and  elsewhere, 
whether  the  issue  was  born  there  or  out  of  its  jurisdiction , 
and  further,  that  marriages  which  have  been  clandestinely 
solemnized,  that  is,  by  not  observing  the  solemnities  of  the 
church,  though  they  are  condemned  by  the  canon  law,  as  it 
existed  in  Louisiana,  are  not  made  void-~cap.  quod  nobea.  tit, 
que  filii  sunt  legis.  To  the  objection  that  there  had  not  been 
a  sentence  of  the  nullity  of  the  marriage  with  Desgrange,  the 
complainant  answers,  that  when  a  marriage  by  the  canon  law 

*^421  ^^^  *^^  ^^  ^^^'^  ^^^  ^"  Louisiana,  is  ipBofacto^  null  and 
J  void,  that  no  declaratory  sentence  of  nullity  is  abso- 
lutely necessary,  though  it  may  be  expedient  to  have  one,  to 
reinstate  the  parties  in  their  original  unconnected  condition. 
That  this  is  especially  so,  when  one  of  the  parties  at  the  time 
of  marriage  had  been  previously  married  and  that  marriage 
had  not  been  dissolved  by  death  or  by  operation  of  law.  That 
a  sentence  of  nullity  is  only  absolutely  necessary  to  restore  the 
ability  of  persons  to  maiTy,  when  it  is  sought  to  have  a  marriage 
declared  de  fa4Sto  void  on  account  of  non-compliance  with  the 
law  directing  the  mode  for  solemnizing  marriage,  or  when  one 
of  the  parties  seeks  a  dissolution  on  account  of  fear, — such  as 
the  fear  of  death  or  imprisonment  having  been  used  to  compel 
a  party  to  marry, — or  where  the  marriage  is  voidable  for  incest 
or  impotence,  or  if  the  woman  is  nimi%  arcLa^  for  which  an 
ecclesiastical  court  will  pronounce  it  null  and  void  in  the  life- 
time of  the  parties,  which  when  done  restores  the  parties, 
except  in  the  third  case  mentioned,  to  their  former  ability  to 
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eontract  espousals  and  marriage  with  others  as  if  they  had  not 
been  in  that  connection  with  each  other. 

The  defendants,  to  maintain  their  denial  of  the  marriage 
between  the  father  and  mother  of  the  complainant,  attempt 
to  discredit  her  witnesses  who  were  examined  to  prove  it.  For 
that  purpose  they  examined  persons  as  to  the  character  of  the 
witnesses.  They  attempt  to  show  contradictions  in  the  testi- 
mony of  two  of  them  taken  at  different  times,  and  allege  con- 
cealment of  facts  which  it  is  said  they  were  bound  to  disclose 
in  their  examination ;  and  they  were  also  permitted  to  put  in 
evidence  certain  papers  relating  to  the  marriage  with  Des- 
grange,  and  its  continuance  auer  the  alleged  marriage  of 
Zulime  with  Clark.  Those  papers  are,  1st,  One  termed  an 
ecclesiastical  prosecution  of  Desgrange  for  bigamy  in  1802; 
2d,  The  proceedings  of  a  court  in  Louisiana  in  1805  at  the 
instance  of  Zulime  against  Desgrange  for  alimony;  8d« 
Another  for  a  like  purpose  at  the  instance  of  Mr.  Davis,  to 
whose  care  the  complainant  was  confided  by  her  father  in  her 
infancy,  in  which  she  is  called  a  natural  child  of  her  father ; 
4th,  An  imperfect  record  of  a  suit  brought  by  the  complainant's 
mother  in  1806  in  her  maiden  name  against  the  name  of  Des- 
grange, for  a  divorce  or  a  sentence  of  nullity  of  their  marriage, 
in  which  there  was  a  judgment  against  him,  or  in  her  favor. 

The  last  record  stands  in  this  suit  upon  a  different  footing 
from  the  ecclesiastical  proceedings,  inasmuch  as  it  is  properly 
authenticated  to  make  it  evidence  as  a  judicial  record,  and  the 
other  is  not  so.  Also,  because  the  defendants  introduce  it  and 
declare  it  in  their  answers  to  be  a  petition  by  the  complainant's 
*mother,  Zulime  nie  Carridre,  wife  of  the  said  Des-  r«e4o 

Sttnge,  to  a  competent  judicial  tribunal  in  New  ^ 
rleans,  therein  representing  herself  as  the  wife  of  Des- 
grange, and  praying  for  a  divorce  and  dissolution  of  the 
bonds  of  matrimony  existing  between  her  and  Desgrange, 
which  was  subsequently  decreed,  after  the  birth  of  the  com- 
plainant. And  they  further  aver  in  their  answers,  that,  hav- 
ing obtained  a  divorce  and  having  resumed  her  maiden  name, 
she  afterwards,  in  1808,  intermarried  with  one  James  Ghir- 
dette.  The  defendants  also  rely  upon  the  conduct  of  Clark 
and  Zulime,  before  and  after  it  is  said  they  were  married,  to 
disprove  their  marriage  and  to  establish  that  they  were  illicitly 
connected,  before  and  until  after  the  birth  of  the  complainant. 
She  resists  this  by  proofs  which  will  hereafter  be  more  par- 
ticularly noticed,  and  further  urges  that  the  defendants  having 
alleged  in  their  answers  a  divorce  between  Desgrange  and  her 
mother  by  a  competent  tribunal,  they  cannot  now  be  permit- 
ted to  disclaim  it,  for,  though  the  petition  in  that  case  has  not 
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been  retarned  with  the  rest  of  the  record,  on  aceount  of  its 
loss,  that  its  object  and  purpose  are  made  out  both  by  exter- 
nal and  internal  proofs  in  what  remains,  as  the  law  requires 
the  loss  of  the  whole  or  of  a  part  of  a  judicial  record  to  be 
supplied,  and  in  that  way  it  is  shown  to  have  been  a  petition 
for  a  sentence  of  nullity  of  her  marriage  with  Desgrange  on 
account  of  its  original  invalidity. 

Having  stated  the  positions  taken  by  the  parties  in  respect 
to  the  marriage  between  Clark  and  Zulime,  between  her  and 
Desgrange,  and  her  subsequent  connection  with  Grardette 
without  a  divorce  from  Clark,  when  he  had  abandoned  her, 
and  the  legal  points  raised  and  replied  to  by  both  parties,  I 
will  now  proceed  to  state  the  kind  of  testimony  upon  which 
they  respectively  rely,  the  use  which  has  been  made  of  it, 
indicating  at  the  same  time  what  I  believe  to  be  the  law  upon 
each  point  of  the  complainant's  case,  and  also  upon  all  of 
those  made  by  the  defendants. 

Ist.  As  to  the  marriage  between  the  father  and  mother  of 
Mrs.  Gaines :  It  is  proved  by  one  witness,  Madame  Despau, 
her  aunt,  who  was  present  at  the  marriage  when  it  took  plaoe 
in  Philadelphia.  By  another  witness,  Madame  Caillavet,  also 
her  aunt,  who  swears  that  Clark  made  proposals  of  marriage 
for  Zulime  to  her  family,  after  her  withdrawal  from  Des- 
grange, which  was  caused  by  her  having  heard  that  he  was 
the  husband  of  another  woman  then  alive.  She  also  swears 
that  Clark,  after  his  marriage  with  Zulime,  admitted  it  to  her, 
and  that  so  did  Zulime.  They  also  rely  upon  Clark's  acknowl- 
edgment of  his  marriage  to  three  other  witnesses,  Mrs.  Harper, 
Bellechasse,  and  Boismntaine,  to  each  of  whom  he  repeatedly 
*5441  ^^  ^^^^  Myra  *wa8  his  legitimate  child,  also  upon  his 
-I  treatment  of  her  and  declarations  concerning  her,  from 
her  birth  to  within  two  hours  of  his  death,  when  he  declared 
that  Myra  was  his  legitimate  child.  One  of  these  witnesses, 
Mrs.  Harper,  is  the  lady  who  suckled  Myra  with  her  own 
child ;  not  as  a  hireling  for  that  office,  but  as  the  friend  of 
Clark.  To  this  witness  he  made  at  difiFerent  times  frequent 
declarations  of  the  child's  legitimacy,  and  of  his  marriage 
with  her  mother ;  and  to  another  of  the  witnesses,  Boisfon* 
taine,  Clark  said  that  he  would  have  avowed  the  marriage* 
but  for  her  subsequent  connection  with  Oardette.  In  proof 
also  of  the  marriage  and  of  the  child's  legitimacy,  they  rely 
upon  the  facts  that  Clark  made  large  provisions  of  fortune 
for  her  in  trust  to  others,  to  whom  he  declared  her  to  be  his 
legitimate  child  when  the  trusts  were  made,  and  that  a  short 
time  before  his  death,  he  made  a  will  in  her  favor  as  his  uni- 
versal  legatee,  in  which  she  was  declared  to  be  his  lawful 
69^ 


DECEMBER  TERM,   1851.  «44 


Gftinefl  v.  Belf  et  aL 


child,  about  which  will  he  spoke  with  anxiety  and  penitential 
affection  within  an  hour  before  his  death,  as  having  by  that 
act  repaired  the  wrong  he  had  done  her. 

The  witness,  Madame  Despau,  says  she  was  at  the  marriage 
of  Zulime  and  Mr.  Clark,  in  1803  or  1802,  that  it  took  place 
in  Philadelphia,  and  the  ceremony  was  performed  by  a  Catho- 
lic priest,  in  the  presence  of  other  witnesses  as  well  as  her- 
self. She  states  that  she  was  present  when  her  sister  gave 
birth  to  Mre.  Gaines,  that  Clark  claimed  and  acknowledged 
her  to  be  his  child,  that  she  was  bom  in  1806.  That  the  cir- 
cumstances of  her  marriage  with  Daniel  Clark  were  these: 
Several  years  after  her  marriage  with  Desgp-anee  she  heard  he 
had  a  living  wife.  Our  family  chained  him  with  the  crime  of 
bigamy  in  mariTing  Zulime.  He  at  first  denied,  but  afterwards 
admitted  it  and  fled  from  the  country.  These  circumstances 
became  public,  and  Mr.  Clark  made  proposals  of  marriage  to 
my  sister,  with  the  knowledge  of  all  of  our  family.  It  was  con- 
sidered essential,  first,  to  obtain  record  proof  that  Desgrange 
had  a  living  wife  at  the  time  he  married  my  sister,  to  obtain 
which  from  the  Catholic  church  in  New  York,  where  Mr.  Des- 
grange's  prior  marriage  was  celebrated,  we  sailed  for  that  city. 
On  our  arrival  there  we  found  that  the  registry  of  marriages 
had  been  destroyed.  Mr.  Clark  arrived  after  us.  We  heard 
that  a  Mr.  Gardette,  then  living  in  Philadelphia,  was  one  of 
the  witnesses  of  Mr.  Desgrange's  prior  marriage.  We  pio» 
ceeded  to  that  city  and  found  Mr.  Gardette.  He  answered 
that  he  had  been  present  at  the  prior  marriage  of  Desgrange, 
and  he  afterwards  knew  Desgrange  and  his  wife  by  that  marr 
ri^e.  That  this  wife  had  sailed  for  France.  Mr.  Clark  then 
said,  ^^You  have  reason  no  longer  to  refuse  being  married 
to  me.  It  will  be  necessary,  however,  to  keep  our  mar« 
riage  ^secret  till  I  have  obtained  judicial  proof  of  the  r*^c 
nullity  of  your  marriage  with  Desgrange."  "They  *- 
were  then  married.  Soon  afterward  our  sister,  Madame  Cail^ 
lavet,  wrote  to  us  from  New  Orleans,  that  Desgrange's  wife 
whom  he  had  married  prior  to  marrying  Zulime  had  amved  at 
New  Orleans.  We  hastened  our  return  to  New  Orleans.  He 
was  prosecuted  for  bigamy.  Father  Antoine,  of  the  Catholic 
church  in  New  Orleans,  taking  part  in  the  proceedings  against 
Desgrange.  Mr.  Desgrange  was  condemned  for  bigamy  in 
marrying  Zulime,  and  was  cast  into  prison,  from  which  he 
secretly  escaped  by  connivance,  and  was  taken  down  the  Mie- 
sissippi  river  by  Mr.  Le  Breton  D'Orgenois,  where  he  got  to 
a  vessel,  and,  acoording  to  the  best  of  my  knowledge  and 
belief,  never  afterwards  returned  to  Louisiana.  This  hap* 
petied  in  1808,  not  a  great  while  before  the  close  of  the  Span- 
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ish  government  in  Louisiana.  Mr.  Clark  told  ns  that  before 
he  eoald  promulgate  his  marriage  with  my  sister,  it  would  be 
necessary  that  there  should  he  brought  by  her  an  action 
against  the  name  of  Desgrange.  The  anticipated  change  of 
fforernment  created  delay,  but  at  length,  in  1806,  Messrs. 
James  Brown  and  Elizaer  Fromentin,  as  the  counsel  of  my 
sister,  brought  suit  against  the  name  of  Desg^nge  in  the  city 
oonrt,  I  think,  of  New  Orleans.  The  grounds  of  said  suit 
were,  that  said  Desgiaiige  had  imposed  himself  in  marriage 
upon  her  at  a  time  when  he  had  a  living  lawful  wife.  Judg- 
ment in  said  suit  was  rendered  against  Desgrange.  Mr.  Clark 
still  continued  to  defer  promulgating  his  marriage  with  my 
dster,  which  very  much  fretted  and  irritated  her  feelings. 
Mr.  Clark  became  a  member  of  the  United  States  Congress  in 
1806.  While  he  was  in  Congress  my  sister  heard  that  he  was 
oourting  Miss  Caton,  of  Baltimore.  She  was  distressed, 
though  she  could  not  believe  the  report,  knowing  herself  to 
be  his  wife ;  still  his  strange  conduct  in  deferring  to  promul- 
gate his  marriage  with  her  had  alarmed  her.  She  and  I  sailed 
for  Philadelphia  to  get  the  proof  of  his  marriage  with  my 
sister.  We  could  find  no  record,  and  were  told  that  the  priest 
who  married  her  and  Mr.  Clark  was  gone  to  Ireland.  My 
sister  then  sent  for  Mr.  Daniel  W.  Coxe,  mentioned  to  him 
the  rumor;  he  answered  that  he  heard  it  to  be  true  that 
Clark  was  engaged  to  her.  My  sister  replied  it  could  not  be 
so.  He  then  told  her  that  she  would  not  be  able  to  establish 
her  marriage  with  Mr.  Clark,  if  he  was  disposed  to  contest  it. 
He  advised  her  to  take  counsel,  and  said  he  would  send  one ; 
a  Mr.  Smythe  came  and  told  my  sister  that  she  could  not 
legally  establish  her  marriage  with  Mr.  Clark,  and  pretended 
to  read  to  her  a  letter  in  English  (a  language  then  unknown 
to  my  sister),  from  Mr.  Clark,  to  Mr.  Coxe,  stating  that  he 
was  about  to  marry  Miss  Caton.  In  consequence  of  this  in- 
*fi461  ^*o^^A^io^9  °^7  sister  Zulime  came  to  the  conclusion  *of 
^  having  no  further  communication  or  intercourse  with 
Mr.  Clark,  and  soon  after  married  Mr.  Oardette,  of  Phila- 
delphia." 

The  testimony  of  this  witness  has  been  given  in  her  own 
words,  in  her  answers  to  questions  put  on  both  sides.  The 
cross-interrogatories  were  filed  by  distinguished  counsel, 
having  before  them  at  the  time  the  direct  interrogatories  to 
be  put  to  the  witness.  It  often  happens,  in  the  investigation 
of  causes,  that  the  capacity  of  the  advocate  has  an  influence 
upon  our  conclusions  in  respect  to  testimony.  It  is  right, 
abOf  in  this  remarkable  suit,  that  those  who  have  been  profea- 
■ionally  connected  with  it,  for  or  against  the  complainant, 
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should  be  mentioned.  Tn  this  instance  it  will  show  that  the 
oause  was  conducted  by  lawyers  of  ability  and  experience, 
and  that  they  made  a  searching  scrutiny  into  the  veracity  of 
the  witness,  by  all  those  ingenious  and  pressing  inquiries 
which  the  rules  of  evidence  permit  to  be  asked,  and  which  the 
case  itself  and  the  testimony  of  the  witness  suggested.  The 
cross-interrogatories  answered  by  Madame  Despau  were  filed 
by  L.  C.  Duncan,  J.  J.  Mercier,  Z.  M.  Shepard,  John  Slidell, 
Julien  Seghers,  P.  A.  Zost,  H.  Liockett,  and  Isaac  T.  Preston, 
Esquires. 

It  is  worthy  of  notice,  too,  that  the  testimony  of  Madame 
Despau  was  taken  three  times,  at  long  intervals.  It  is  ad- 
mitted that  she  does  not  contradict  herself  in  anything  she 
said  in  her  first  examination,  and  that  she  did  not  afterward 
testify  to  more  or  less  than  she  did  at  first.  It  was  urged, 
however,  against  her  credit,  that  the  subsequent  examinations 
were  so  frequently  in  the  language  of  the  nrst,  that  she  must 
have  had  copies  of  the  latter  and  merely  repeated  them,  from 
which  it  might  be  inferred  that  she  had  been  tampered  with. 
But  it  was  not  intimated  by  whom,  as  a  better  discretion,  in 
the  absence  of  all  proof  of  it,  restrained  counsel  from  giving 
personality  to  the  insinuation,  either  as  to  the  counsel  of  the 
complainant  or  herself.  I  have  carefully  compared  the  depo- 
sitions in  connection  with  the  interrogatories,  and  cross* 
interrogatories  put  to  the  witness,  without  having  been  able 
to  find  such  an  identity  in  her  answers,  as  might  not  very  well 
have  occurred  from  the  sameness  of  the  interrogatories,  in 
each  instance  to  a  witness  who  is  asked  for  a  narrative  of  the 
same  facts.  Besides,  her  testimony  was  not  orally  given  in 
court.  It  was  taken  by  commission  each  time,  long  enough 
before  the  trial  in  the  court  below,  for  the  considerate  exami- 
nation of  counsel,  who  could  have  obviated  what  is  now  com- 
plained of,  by  a  motion  to  the  court  for  an  oral  examination 
of  the  witness  in  court,  which  the  judges  would  have  granted 
if  they  had  seen  in  the  depositions  any  foundation  for  the 
charge ;  or  from  anything  in  them,  the  slightest  indication  that 
the  witness  had  been  corrupted,  or  that  the  commissioners, 
•in  taking  her  testimony,  had  done  so  irregularly,  by  r^cAf 
permitting  her  to  use  a  copy  of  her  first  deposition.  ^  ' 
But  the  conclusive  answer  to  the  objection  is,  that  the  witness 
is  sustained  by  other  witnesses  in  all  respects,  except  as  to 
the  fact  of  the  marriage,  of  which  she  was  a  witness,  and  of 
which  they  were  not,  but  which  they  swear  was  admitted  to 
them  by  Mr.  Clark.  The  next  objection  to  the  credit  of  the 
witness,  and  that  most  relied  upon  by  the  court  for  discredit* 
ing  her  testimony,  and  also  that  of  her  sister,  Madame  Cailla 
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vet,  is,  that  neither  of  them,  in  giving  the  account  of  the  pur 

J>ose  for  which  Madame  Despau  and^ulime  left  New  Orleans 
or  New  York,  in  1801,  tell  that  Zulime  was  then  enciente  by 
Clark,  and  went  there  to  be  confined.  There  is  no  doubt  that 
Zulime  gave  birth,  in  Philadelphia,  during  that  absence  from 
New  Orleans,  to  the  child  known  in  the  record  maidenly  as 
Caroline  Clark,  and  afterwards  as  Mrs.  Barnes.  But  as  to 
the  time  of  the  birth  of  that  child,  there  is  nothing  in  the 
record  conflicting  with  any  probability  against  the  declaration 
of  Madame  Despau,  that  it  took  place  in  1801,  notwithstand- 
ing the  uncertain  statement  made  by  Mr.  Coxe,  of  her  birth 
having  been  in  1802,  which  last  date  has  been  used  to  show 
that  Caroline  was  the  child  of  Mr.  Clark,  and  could  not  have 
been  the  child  of  Desgrange,  on  account  of  the  latter 's  absence 
in  France. 

Before,  however,  a  witness  (as  Madame  Despau),  will  be 
discredited  by  an  omission  to  state  a  fact  of  the  kind  men- 
tioned, it  is  necessary  to  took  at  the  interrogatories  put  to  her 
by  counsel  on  both  sides  of  a  cause,  to  determine  if  they  called 
for  such  an  answer  either  directly  or  indirectly  and  that  it 
had  been  purposely  withheld.  Or  that  the  fact  was  in  issue 
between  the  parties,  and  that  a  question  to  elicit  it  had  been 
reluctantly  answered  by  the  witness.  I  have  more  than  care- 
fully examined  the  interrogatories,  which  both  Madame  Despau 
and  Madame  Caillavet  were  asked  to  answer,  without  finding 
in  any  one  of  them  any  thing  relating  to  the  point,  that  Zulime 
left  New  Orleans  to  be  confined  at  the  north.  And  if  there 
had  been  such  a  question,  it  would  have  been  suppressed  by 
the  court  on  account  of  its  irrelevancy  to  the  issues  between 
the  parties  as  they  are  made  by  the  bill  and  answers  of  the 
defendants.  The  fact  of  Zulime's  confinement  in  Philadelphia 
is  not  in  any  way  alluded  to  in  either  the  bill  or  the  answers, 
and  though  disclosed  in  the  testimony  of  Mr.  Coxe  in  the  way 
it  is,  it  cannot  be  used  to  discredit  the  witness,  or  to  bear  upon 
the  subsequent  marriage  between  Clark  and  Zulime,  which  is 
the  point  at  issue,  or  have  any  other  effect,  if  it  should  have 
any  at  all,  than  to  show  that  Clark,  according  to  the  religious 
faith  in  which  he  was  born,  and  according  to  the  new  laws  of 
*5481  L^"^^^^^^^  encouraged  *by  the  canon  law,  and  £re- 
-^  quently  done  under  like  circumstances,  had  determined 
to  legitimate  the  child  Caroline,  per  stibsequens  matrimonium, 
believing  her  to  be  his  child.  But  there  is  nothing  in  the 
evidence  of  either  of  the  aunts  of  the  complainants,  showing 
that  either  had  wilfully  suppressed  Zulime*s  confinement,  to 
the  injury  of  the  defendants  or  with  an  intention  to  conceal 
It ;  or  that  they  knew  Caroline  was  the  child  of  Clark,  and 
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not  the  child  of  Desgrange.     Indeed  if  the  then  law  of  Loui- 
siana is  to  be  decisive  of  the  paternity  of  a  child  born  during 
the  marriage  of  parties,  Caroline  would  be  considered  the 
child  of  Desgrange,  for  as  the  time  of  her  birth  is  not  estab- 
lished,  (notwithstanding  what  is  said  to  the  contrary),  on 
account  of  the  differences  between  witnesses  in  respect  to  it, 
and  the  absence  of  Deserange  in  its  beginning  being  equally 
uncertain  according  to  the  proofs  in  the  case,  no  inference  can 
be  drawn  of  such  a  time  of  absence,  as  precludes  the  possi- 
bility of  access  between  husband  and  wife.     Besides,  as  there 
is  no  proof  in  this  case,  when  Desgrange  sailed  for  France 
upon  his  mission  to  settle  the  Carri^re  estate,  the  first  heard 
from  him  there  being  as  late  as  the — July,  1801 ;  in  his  letter 
to  Mr.  Clark,  even  allowing  Mr.  Coxe's  conjecture  to  be  cer- 
tain, that  Caroline  was  born  in  the  spring  of  1802,  and  not  in 
1801,  as  the  other  witnesses  say  she  was,  she  would  by  the 
law  of  Louisiana  at  that  time,  be  adjudged  to  be  the  child  of 
Desgrange,  as  that  declares  a  child  born  in  ten  months  in 
wedlock  to  be  legitimate.     L.  4,  tit.  33,  p.  4 ;  and  there  could 
be  no  legal  foundation  to  exclude  her  from  that  paternity,  on 
account  of  the  absence  of  Desgrange.     In  this  point  of  view, 
the  witnesses  cannot  be'  charged  with  the  suppression  of  the 
fact  of  the  confinement  of  Zulime  in  Philadelphia,  and  that 
was  done  to  conceal  from  Desgrange  that  she  had  conceived 
and  borne  a  child  in  his  absence.     They  could  neither  have 
known  the  fact  if  it  was  so,  nor  had  they  any  right  to  assert 
it  contrary  to  the  conclusion  which  is  made  by  the  law  in  such 
a  case.    They  therefore  are  not  liable  to  be  discredited  in  that 
way,  by  connecting  it  with  the  ecclesiastical  paper  which  the 
defendants  offered  as  evidence  in  the  case,  of  which  I  shall 
speak  hereafter  both  as  to  its  inadmissibility  as  testimony,  and 
its  worthlessness  to  establish  the  validity  of  marriage  between 
Desgrange  and  Zulime.    In  an  inquiry  to  deprive  a  child  born 
in  wedlock  of  its  legitimacy,  on  account  of  the  non-access  of 
the  husband,  the   law   requires   certainty  as  to  the  time  of 
absence,  and  without  it,  a  child's  filiation  and  its  inheritance 
cannot  be  taken  from  it,  by  any  comparison  of  witnesses  or 
inferences  from  evidence.    In  such  a  case  there  must  be  dates, 
not  as  to  a  day  or  a  month,  but  that  time  enough  has  passed 
from  the  absence  of  the  husband  and  birth  of  a  child,  to  make 
it  certain  that  he  *could  not  have  been  the  father  of  it.  r^^a 
I  will  here  in  this  connection  give  the  testimony  of  Mr.  ■- 
Coxe,  as  that  is  principally  relied   upon   to   establish   that 
Madame  Despau  had  wilfully  suppressed  the  fact  of  her  sister's 
oonfinement  in  Philadelphia,  and  that  upon  that  account  she 
should  be  discredited.     The  14th  interrogatory,  rec.  605,  put 

681 


549  SUPREME  COURT. 


Gkdnes  v.  Relf  et  al. 


to  Mr.  Coxe,  is :  Did  Daniel  Clark  ever  speak  to  you  or  write  to 
you  about  his  relationship  with  Madame  Desgrange,  the  reputed 
mother  of  the  complainant  Myra.    If  any,  state  what  that  con- 
versation was,  the  circumstances  connected  with  it  and  all 
about  it.     The  answer  will  be  found  on  the  615th  page  of  the 
record.     "  Daniel  Clark  did  both  write  and  speak  to  me  about 
his  relationship  or  connection  with  Madame  Desgrange,  the 
reputed  mother  of  the  complainant  Myra.     In  the  early  part 
of  the  year  1802,  Madame  Desgrange  presented  herself  to  me, 
with  a  letter  from  Daniel  Clark,  introducing  her  to  me  and 
informing  me  in  confidence,  that  the  bearer  of  that  letter, 
Madame  Desgrange,  was  pregnant  with  a  child  by  him,  and 
requesting  me  as  his  friend,  to  make  suitable  provision  for 
her,  and  to  place  her  under  the  care  of  ^  suitable  physician  ; 
requesting  me  at  the  same  time  to  furnish  her  with  whatever 
money  she  might  want  and  stand  in  need  of,  during  her  stay 
in  Philadelphia.     As  the  friend  of  Clark,  I  undertook  to 
attend  to  his  request  and  did  attend  to  it.    I  employed  the 
late  William  Shippen,  M.  D.,  to  attend  to  her  during  her  con- 
finement, and  procured  for  her  a  nurse.     Soon  after  the  birth 
of  the  child,  it  was  taken  to  the  residence  of  its  nurse.     That 
child  was  called  Caroline  Clark,  and  at  the  request  of  Mr. 
Clark,  the  child  was  left  under  my  general  charge  and  exclu- 
sive care  until  the  year  1811.    After  that  period  she  was  not 
80  exclusively  under  my  charge,  but  I  had  a  general  charge  of 
her,  which  continued  up  to  the  period  of  her  marriage  with 
Dr.  Barnes,  formerly  of  this  city.    She  is  now  dead,  as  is  also 
Dr.  Shippen,  before  spoken  of.     Daniel  Clark  arrived  in  this 
city  within  a  very  short  time  after  the  birth  of  Caroline,  which 
was,  I  believe,  in  April,  1802,  when  I  received  from  him  the 
expression  of  his  wishes  in  reference  to  the  child.     He  left 
here   shortly  afterwards,   as  before  stated   by  me.     During 
Daniel  Clark*s  subsequent  visits  to  Philadelphia,  he  always 
▼isited  that  child,  acknowledged  and  caressed  it  as  his  own, 
and  continued  to  give  nie  the  expression  of  his  wishes  in 
reference  to  her.     On  the  occasion  of   Mr.  Clark's  visit  to 
Philadelphia,  immediately  after  the  birth  of  Caroline,  in  con- 
versation with  me  in  reference  to  Madame  Desgrange,  he 
confirmed  what  he  stated  in  his  letter  of  introduction,  stating 
to  me  that  he  was  the  father  of  this  illegitimate  child,  Caroline, 
and  that  he  wished  me  to  take  care  of  her,  and  to  let  the  woman 
have  what  money  she  stood  in  need  of  until  she  returned  to 
•6601  ^®^  Orleans."     In  Mr.  *0oxe'8  answers  to  subsequent 
-^  interrogatories,  he  substantially  repeats  parts  of  the 
foregoing  without  addition  or  any  thing  material  besides.     In 
his  answers  to  the  20th,  21st,  and  22d  interrogatories,  he 
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moites  the  marriage  of  Zulime  nSe  Carriire  with  Dr.  Gardette, 
in  August,  1808,  she  having  arrived,  from  New  Orleans,  fn 
Philadelphia,  in  the  autumn  of  1807.  In  his  answer  to  the 
27th  interrogatory,  he  says :  *'  I  also  think  it  proper  to  state, 
that  in  the  year  1808,  after  Madame  Desgrange  had  returned 
to  Philadelphia  from  New  Orleans,  and  when  lodging  in 
Walnut  street,  she  sent  for  me,  and  during  a  private  interview 
with  her,  at  Mrs.  Rowan's,  where  she  lodged,  she  stated  that 
she  had  heard  Mr.  Clark  was  going  to  be  married  to  Miss 
Caton,  of  Baltimore,  which  she  said  was  in  violation  of  his 

Eromise  to  marry  her,  and  added  that  she  now  considered 
erself  at  liberty  to  connect  herself  in  marriage  with  another 
person,  alluding  doubtless  to  Dr.  Oardette,  who  at  the  moment 
of  the  disclosure,  entered  the  room,  when  after  a  few  words  of 
general  conversation  I  withdrew,  and  her  marriage  to  Mr. 
Gardette  was  announced  in  a  few  days  after.*'  Now,  let  it  be 
remembered  that  the  point  under  discussion  is  not  whether 
Caroline  is  the  child  of  Clark  or  Desgrange,  but  whether 
Madame  Despau  committed  perjury  in  saying  that  she  was  one 
of  the  children  of  Desgrange,  and  that  she  purposely  and 
corruptly  concealed  and  withheld  the  fact  of  Zulime's  con- 
finement with  Caroline  in  Philadelphia,  from  her  apprehension 
of  its  influence  upon  the  interest  of  the  complainant  whose 
witness  she  was.  Nor  is  it  at  all  a  dispute  or  doubt  of  Mr. 
Coxe's  veracity.  It  is  merely  a  question,  and  a  very  important 
one  too,  of  evidence,  and  the  legal  use  which  can  be  judicially 
made  of  it,  altogether  unconnected  with  the  immorality  of  the 
persons  disclosed  in  the  record,  with  whom  the  complainant  is 
unfortunately  associated  only  as  to  the  legitimacy  of  her  birth, 
and  of  whom  personally  she  knew  nothing  in  her  bringing  up, 
nor  any  thing  since,  beside  those  voluntary  communications  to 
her  after  her  marriage,  concerning  her  birth  and  paternity,  made 
to  enable  her  to  receive  her  just  rights  in  her  lather's  estate. 

By  what  principle,  then,  is  it,  I  ask,  or  by  what  cases  for 
authority  to  do  so,  is  it,  that  the  unsworn  declarations  of  Clark, 
now  repeated  by  Mr.  Coxe,  have  been  used  to  discredit  Madame 
Despau's  sworn  evidence  concerning  a  transaction  in  which 
Coxe  discloses  Clark  to  have  been  the  criminal  transgressor, 
and  Madame  Despau  at  most,  only  as  the  attendant  of  a  frail 
sister  to  aid  her  in  her  travail,  and  to  shelter  her  and  her 
family  from  disgrace.  There  are  those  whom  the  weak,  the 
unfortunate,  and  the  wicked  have  natural  claims  upon,  not 
disallowed  by  the  law,  and  the  discharge  of  which,  without  a 
violation  of  law,  it  does  not  even  reproach.  This  is  putting 
the  narrative  of  Mr.  *Coxe  in  the  strongest  light  against  r^eci 
Madame  Despau,  upon  a  presumption  only,  however,  ■- 
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that  she  knew  Caroline  to  be  the  child  of  Clark,  and  that  she 
was  not  the  child  of  Desgrange.  I  say  knew, — ^apart  from  that 
intuitive  perception,  which  is  not  evidence,  which  women  have 
in  other  matters,  and  especially  concerning  such  as  we  are 
speaking  of,  bringing  them  to  a  conclusion  with  the  quickness 
of  instinct,  and  which  are  only  uncertainly  reached  by  men, 
after  a  comparison  of  facts  with  the  instincts  of  their  own 
nature,  without  that  of  women  to  aid  them.  The  distin- 
guished Sherlock  says,  without  any  satirical  intention  or 
meaning  to  say  that  women  are  inferior  to  men,  *^  Whilst  she 
trusts  her  instinct  she  is  scarcely  ever  deceived,  and  she  is 
generally  lost  when  she  begins  to  reason.''  And  I  need  not 
tell  my  brethren,  as  evidence  rests  upon  our  faith  in  human 
testimony,  as  sanctioned  by  experience,  that  the  conclusion  of 
the  great  divine,  is  that  of  the  law,  and  that  the  testimony  of 
women  is  weighed  with  caution  and  allowances  for  them 
differently  from  that  of  men,  but  never  with  the  slightest 
suspicion  that  they  are  not  as  truthful.  Here  then  we  have 
from  Mr.  Coxe,  Clark's  confession  of  an  offence,  subjecting 
him  to  stripes  and  the  galleys,  used  to  discredit  a  sworn 
witness  guiltless  of  any  offence  against  the  law  in  relation  to 
other  facts,  subsequently  occurring  as  related  by  her,  and  who 
as  to  the  fact  related  by  Mr.  Coxe  may  have  been  as  much  the 
victim  of  Clark's  contrivance,  as  Zulime  had  been  of  his 
seduction.  I  make  no  theory,  except  in  the  sense  of  a  theory 
resting  upon  facts ;  but  may  it  not  be  probable,  enough  to 
relieve  this  witness  from  the  imputation  of  having  wilfully 
concealed  the  fact  of  Zulime's  confinement,  and  her  knowledge 
that  Caroline  was  the  child  of  Clark,  that  Clark  in  the  absence 
of  Desgrange  in  France,  arranged  matters  for  her  confinement 
in  Philadelphia,  with  the  purpose  also  of  having  inquiries  made 
concerning  the  validity  of  her  marriage  with  Desgrange,  or 
only  pretendingly  so,  without  communicating  to  the  witness 
that  he  was  the  father  of  her  sister's  child,  conceived,  and  to  be 
born  in  Desgrange's  absence,  with  the  view  of  protecting  both 
herself  and  its  mother  from  disgrace,  and  both  of  them  from 
prosecutions  for  their  offence  upon  the  return  of  the  deluded 
husband.  Concealment  of  its  birth  by  the  child  having  been 
left  in  Philadelphia,  was  obviously  the  motive  of  Clark  and 
Zulime.  When  that  was  determined  upon  after  the  birth  of 
Caroline,  her  filiation  might  have  been  obvious  enough  to  the 
witness,  but  as  there  is  no  proof  that  it  had  been  previously 
communicated  to  her  by  Clark  or  Zulime,  it  does  not  conflict 
at  all  with  her  declaration  that  the  object  of  her  going  to  the 
north  with  her  sister  was  to  procure  proofs  of  the  previous 
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marriage  of  Desgrange.  And  if  it  be  as  it  is  said  by  those 
who  ^discredit  her  that  Caroline  was  not  born  until  r^eeo 
June,  1802,  there  had  been  at  the  time  of  her  departure  '- 
from  New  Orleans  no  such  development  of  Zulime's  pregnancy 
as  necessarily  to  disclose  it  to  her  or  any  one  else.  It  is  in 
proof  in  the  record,  that  the  witness  and  Zulime  left  New 
Orleans  in  1801,  that  Clark  followed  them  and  was  in  Phila- 
delphia before  the  expiration  of  that  year  and  for  three  months 
of  1802,  or  until  some  time  in  April.  It  is  not  unreasonable 
then,  when  the  credit  of  a  witness  depends  upon  the  supposed 
concealment  of  a  single  fact,  that  under  such  circumstances 
her  ignorance  of  it  should  be  implied  until  nature  pregnantly 
disclosed  it.  Further  from  Mr.  Coxe's  narratiye  it  does  not 
appear  that  Madame  Despau  was  ever  present  at  his  interviews 
with  her  sister,  or  that  he  ever  had  an  interview  with  her. 
And  it  does  appear  that  when  Zulime  delivered  to  him  the 
letter  of  which  he  speaks  that  Madame  Despau  was  not  present. 
It  cannot,  then,  be  assumed,  as  it  has  been,  without  further 
testimony  to  bring  the  knowledge  of  it  home  to  her,  that  she 
knew  anything  about  that  letter,  or  that  Mr.  Clark  had 
said  he  was  the  father  of  Caroline,  or  of  any  of  those  arrange- 
ments made  by  Mr.  Coxe  for  Zulime*s  confinement.  Her 
purpose,  then,  for  accompanying  her  sister  to  the  north,  as  it 
is  told  by  herself,  ought  to  have  been  relied  upon,  because  it 
is  unaffected  by  any  statement  made  by  Mr.  Coxe,  of  Clark's 
declarations  to  him.  Madame  Despau  says  she  was  at  the 
birth  of  Caroline,  and  that  it  took  place  in  1801.  This  is  all 
that  she  does  say,  which  can  connect  her  in  any  way  with  her 
sister's  confinement  with  that  child.  Mr.  Coxe  is  the  only 
witness  who  says  that  the  child  was  bom  in  1802,  shortly  after 
Mr.  Clark's  departure  from  Philadelphia.  This  is  said  with 
the  qualification,  to  the  best  of  his  belief.  Such  an  immaterial 
difference  between  two  aged  persons  concerning  a  fact  which 
took  place  more  than  forty  years  before  they  were  testifying, 
cannot  be  used  to  discredit  either,  especially  when  both  are 
before  the  court,  in  legal  position  equally  entitled  to  credit. 
I  will  speak  of  the  equality  hereafter.  Upon  the  testimony 
of  Mr.  Coxe,  I  make  here  a  remark  to  show  how  little  reliance 
can  be  put  in  his  memory  as  to  the  time  when  Zulime  presented 
to  him  the  letter  of  which  he  speaks,  or  the  time  of  Caroline's 
birth,  or  as  to  Clark's  visits  to  I^hiladelphia,  except  that  imme- 
diately preceding  his  departure  for  Europe.  In  his  first  ex- 
amination, he  did  not  state,  I  suppose  he  did  not  remember 
what  he  did  state  in  his  second,  subsequently  disclosed  by  his 
correspondence  with  Clark,  that  the  latter  had  been  in  Phila< 
delphia  from  late  in  1801  to  the  last  of  April,  1802,  all  of  which 
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time  Zulime  was  there,  that  it  was  in  April  that  Clark  returned 
to  New  Orleans  and  afterwards  revisited  Philadelphia  in  July, 
«^£.^-|  1802,  Znlime  being  *still  there,  on  his  way  to  Europe. 
-I  When  he  speaks,  too,  of  the  time  of  Caroline's  birth, 
he  does  not  do  so  with  certainty,  but  only  as  he  believes. 
There  is  then  no  cause  for  using  any  part  of  his  testimony  to 
discredit  Madame  Despau. 

The  next  objection  to  Madame  Despau's  credit  is  made  on 
account  of  her  alleged  want  of  character.  It  is  said  she  was 
unchaste,  and  the  defendants  were  allowed  to  put  in  proof  a 

Eaper  or  record  of  a  separation  between  herself  and  her  hus- 
and  upon  his  prosecution  for  a  divorce  upon  which  a  judg- 
ment was  given  in  his  favor,  which  cut  her  ojff  on  account  of 
his  charges  of  her  infidelity,  from  any  interest  in  the  property 
which  he  had,  to  a  part  of  which  she  would  otherwise  have 
been  entitled.  I  confess  my  inability  to  see,  even  supposing 
it  to  have  been  altogether  regular,  as  an  adjudication  in  a 
competent  tribunal,  which  it  is  not,  how  this  paper  was  re- 
ceived as  evidence  in  this  case,  either  against  the  witness  or 
against  the  complainant.  I  have  expressed  myself  too  mod- 
erately with  respect  to  the  character  of  this  paper,  but  in 
vindicating  what  I  believe  to  be  the  rule  of  evidence,  I  am 
anxious  not  to  offend  any  one,  and  to  keep  myself  within  the 
strictest  limits  of  judicial  forbearance.  I  will  not  say  one 
word  by  way  of  inference  concerning  it,  but  will  appeal  to  the 
paper  itself  for  the  correctness  of  what  I  shall  say.  It  cannot 
be  used  as  evidence  in  this  suit  because  it  is  res  inter  alios 
acta.  It  does  not  in  any  way  affect  the  truthfulness  of  Mad- 
ame Despau,  and  cannot  be  used  to  affect  her  character, 
except  so  far  as  every  wife  may  be  degraded  in  the  public 
estimation,  when  she  is  charged  by  her  husband,  truly  or  not, 
with  infidelity  to  her  marriage  vow.  This  paper  itself  dis- 
closes in  terms,  and  not  inferentially,  every  fact  which  I  am 
about  to  state.  It  seems  that  Madame  Despau  and  her  hus- 
band lived  unhappily  and  had  agreed  to  a  divorce.  Whilst 
the  proceedings  for  it  were  pending,  for  the  distribution  of 
property,  but  after  a  decree  had  been  made,  her  husband 
advertised  the  property  for  sale.  She,  by  an  application  to 
the  court,  enjoined  the  sale,  claiming  that  community  in  it  to 
which  she  was  entitled  by  the  laws  of  Louisiana.  The  hus- 
band's answer  asks  the  court  to  permit  the  property  to  be  sold 
and  that  he  may  be  allowed  to  give  bond  to  deposit  the  pro- 
ceeds with  a  responsible  person.  The  court  allowed  him  to 
do  so.  In  a  year  after  this,  the  husband  filed  a  petition  in 
which  Madame  Despau  is  charged  with  having  left  Louiriana 
for  ^  some  place  in  North  America,"  without  the  consent  of 
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her  husband,  and  that  she  is  living  in  adultery.  Supple* 
mental  afBdavits  were  filed,  declaring  that  Madame  Despau 
had  left  the  territory,  and  an  affidavit  in  which  it  is  said  ^^  her 
conduct  had  not  been  regular,  and  that  her  husband  had 
reason  to  complain  of  her."  In  what  respect  is  not  stated. 
*Upon  these  ex  parte  affidavits,  made  without  the  ser-  r^efj 
vice  of  any  process  upon  Madame  Despau,  or  any  ap-  ■- 
pearance  by  her  or  for  her  by  any  person,  to  the  last  petition 
of  her  husband,  the  court  decreed  that  she  had  forfeited  her 
community  in  the  property,  divorcing  them  a  mensd  et  thoro. 
The  grounds  of  the  decree  were  not  stated.  It  certainly  could 
not  have  been  for  proved  adultery,  there  being  no  such  evi- 
dence either  general  or  particular  against  her.  It  does  not 
become  me  to  utter  a  word  of  reproach  against  the  judge  by 
whom  that  decree  was  given,  but  I  may  say  the  decree  itself 
and  the  use  of  it  in  this  case,  show,  whatever  care  may  be 
taken  to  prevent  irregularities  in  the  trials  of  causes,  that  they 
sometimes  occur  to  the  great  injuiy  of  parties,  and  to  a  want 
of  confidence  in  the  uniform  correctness  of  judicial  action. 

But  besides  this  paper,  the  defendants  called  witnesses  to 
impeach  the  character  of  Madame  Despau.  I  regret  too,  that 
there  was  in  this  particular  a  disregard  of  all  those  rules  in 
respect  to  the  impeachment  of  the  credit  or  character  of  a 
witness.  I  do  not  remember  a  more  marked  departure  from 
them.  Before  being  more  particular  in  this  matter,  I  will 
state  my  judicial  convictions  of  the  manner  of  impeaching  the 
character  of  a  witness  for  veracity  or  for  want  of  moral  char- 
acter, annexing  judicial  decisions,  that  it  may  be  seen  how  far 
my  views  are  sustained  by  authorities,  and  how  much  they 
were  violated  in  this  instance. 

I  understand  that  the  credit  of  a  witness  may  be  impeached, 
1st.  By  the  results  of  a  cross-examination.  2a,  By  witnesses 
called  to  disprove  such  of  the  facts  stated  by  the  witness 
whether  in  his  direct  or  cross  examination,  as  are  material  to 
the  issue.  8d,  By  evidence  reflecting  upon  the  character  of 
the  witness  for  veracity.  Under  this  the  evidence  must  be 
confined  to  general  reputation,  and  particular  facts  will  not  be 
permitted,  for  the  law  presumes  every  one  to  be  capable  of 
supporting  the  one,  and  that  it  is  not  likely  that  a  witness, 
without  notice,  will  be  prepared  to  answer  the  other.  Bull., 
N.  P.,  296,  297 ;  Rex  v.  Lookwood,  18  How.  St.  Tr.,  210,  Sir 
Thomas  Trevor,  Att.  Gen.  argu. ;  Rex  v.  Layer^  16  How.  St. 
Tr.,  285,  per  Pratt,  C.  J. ;  Rex  v.  Lookwood^  13  How.  St.  Tr., 
211,  per  Lord  Holt,  who  says  the  miscliief  of  raising  collateral 
issues  would  itself  be  a  sufficient  reason  for  the  adoption  of 
this  rule.     The  regular  mode  of  examining  into  the  character 
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of  the  person  in  question,  is  to  ask  the  witness  whether  he 
knows  his  general  reputation  among  his  neighbors — ^what  that 
reputation  is,  and  whether  from  such  knowledge  he  would 
believe  him  upon  his  oath.  Hex  v.  Watson^  82  How.  St.  Tr., 
496,  496;  Bex  v.  Delamotte,  21  How.  St.  Tr.,  811,  per  BuUer, 
♦^*;ai  ^' »  ^^^^0^  V.  ffartfdnky  4  Esp.,  103,  104,  *per  Lord 
^^J  EUenborough ;  The  People  v.  Mather,  4  Wend.  (N.  Y.), 
257,  258;  The  State  v.  Boswell,  2  Dall.,  209,  211.  Anon.  1 
Hill  (S.  C.),  258.  These  cases  are  cited  from  Taylor  on  Evi- 
dence, &c.,  &c.  I  do  not  think  that  the  inquiry  into  the 
general  character  of  a  witness  is  restricted  to  his  reputation 
for  veracity,  but  that  it  may  be  made  in  general  terms,  involv- 
ing entire  moral  character.  On  the  other  hand,  notwithstand- 
ing the  bad  character  of  the  witness  in  other  respects,  the 
witness  deposing  to  that  may  be  asked  if  the  former  has  not 
preserved  his  reputation  for  truth.  Rex  v.  Lookwood,  13  How. 
St.  Tr.,  211;  CarpenUr  v.  Wall,  H  Ad.  &  E.,  803;  Lord 
Stafford's  case,  7  How.  St.  Tr.,  1459,  1478 ;  Sharp  v.  Scoging, 
Holt,  N.  P.  2,  541,  Gibbs,  C.  J. ;  1  Hill  (S.  C),  251,  258, 
259 ;  State  v.  Boswell,  3  Dev.  (N.  C.)  L.,  209,  210 ;  ffume  v. 
Seotty  8  A.  E.  Marsh.  (Ky.),  261,  262.  But  when  it  is  at- 
tempted to  impeach  a  witness  on  account  of  a  want  of  moral 
character,  it  cannot  be  done  by  the  impeaching  witness 
^^  merely  stating  what  he  has  heard  others  say,  for  those  others 
may  be  but  few.  He  must  be  able  to  state  what  is  generally 
said  of  the  person,  by  those  among  whom  he  dwells  or  with 
whom  he  is  chiefly  conversant,  for  it  is  this  only  which  con- 
stitutes his  general  character."  The  impeaching  witness,  too, 
should  be  n'om  the  neighborhood  of  the  individual  whose 
character  is  in  question.  Boynton  v.  Kellogg,  8  Mass.,  192, 
Parsons,  C.  J. ;  Wike  v.  Lightiier,  11  Serg.  &  R.  (Pa.),  198, 
200 ;  Kimmd  v.  Kimmel,  8  Id.,  337,  338 ;  Douglas  v.  Toucey, 
2  Wend.  (N.  Y.),  352 ;  Mawson  v.  Mart^nk,  4  Esp.,  103,  Lord 
EUenborough. 

It  is  scarcely  necessary  for  me  to  say  that  when  the  general 
reputation  of  a  witness  has  been  impeached,  that  his  credit 
may  be  established  by  cross-examining  the  witnesses  who 
have  spoken  against  him,  as  to  their  means  of  knowledge  and 
the  c;rounds  of  their  opinion,  or  as  to  their  own  character  and 
conduct,  or  by  calling  other  witnesses  to  support  the  charac- 
ter of  the  first  witness,  or  to  attack  in  their  turn  the  general 
reputation  of  the  impeaching  witnesses.  4  Esp.,  103,  104 ;  2 
Phil,  Ev.,  433.  But  no  further  witnesses  can  be  called  to 
attack  the  character  of  the  last.  In  other  words,  a  discredit- 
ing witness  may  himself  be  discredited  by  other  witnesses, 
but  there  the  recrimination  must  end.  Lord  Stafford's  trials 
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T  How,  St.  Tr.,  1484.      In  this  instance   the  character  of 
Madame  Despau  was  most  signally  supported.     I  only  now 
mention  that  another  mode  of  impeaching  a  witness  is  by 
proof  that  other  statements  were  made  out  of  court  contrary 
to  what  has  been  testified  in  court.     No  such  attempt  was 
made  in  respect  to  Madame  Despau's  statements.     It  will  be 
seen  directly  that  my  particular  statement  of  the  rules  for 
discrediting  a  witness  is  appropriate  to  the  case.     I  now  pro- 
ceed to  state  what  was  said   by  those  who  were  called  to 
impeach  *the  character  of  Madame  Despau.     Carraby  r«ref> 
says  nothing  good  was  said  of  her;  another  witness,  ^ 
that  her  reputation  was  on  the  same  footing  as  that  of  Mad- 
ame  Desgrange.     Two   others,   the  daughters  of  Gardette, 
place  her  on  a  footing  with  her  sister  Zulime ;  Courcelle  says 
the  same,  and  all  say  reports  were  unfavorable  to  Zulime.    I 
have  given  the  testimony  of  all  of  them  who  were  introduced 
to  impeach  the  character  of  Madame  Despau.    There  was  no 
attempt  to  impeach  her  credit  except  by  assailing  her  for  a 
want  of  character  forty  years  before.     Thirty-two  witnesses 
were  called  to  support  it.     They  knew  her  all  of  that  time,  sev- 
eral of  them  in  her  three  different  residences — ^to  the  hour  when 
they  deposed.     All  of  them  swear  to  her  exemplary  life  and 
conduct  in  every  place  she  had  resided,  and  no  one  of  them 
had  found  any  thing  with  which  to  reproach  her  character  or 
veracity.     There  is,  perhaps,  not  another  instance  in  our  law 
cases,  of  a  witness  whose  character  has  been  so  triumphantly 
lifted  above  every  iniputiition  of  offence,  and  especially  above 
the   slanders  of  her  husband,  too   readily  received  by  the 
public,  when  he  contrived,  in  her  absence,  judicially  to  rob 
her  of  her  portion  of  his  estate,  and  that,  too,  more  than  a 
year  after  they  had  been  divorced  a  meiud  et  thoro^  which 
released  her  in  every  other  particular  as  well  as  to  residence, 
from  all  marital  control.     There  has  then  been  a  signal  failure 
in  the  attempt  to  discredit  this  witness  on  account  of  a  want 
of  character  or  veracity.     The  marked  difference  between  the 
witnesses  upon  that  point,  is  that  the  few  who  impeach  do 
not  swear  positively  as  to  what  was  generally  said  of  her  by 
those  where  she  dwelt,  and  those  who  were  called  to  sustain 
her  general  reputation  do  so,  every  one  of  them,  without  any 
qualification.     Nay,   more,  they   swear   that  in  forty  years* 
knowledge  of  her,  that  they  had  not  heard  her  reproached  by 
any,  and  that  her  life  had  been  exemplary,  particularly  in  the 
care  she  had  taken  of  those  children  whom  her  husband  had 
falsely  said  she  had  abandoned.     Under  such  circumstances 
the  defendants  were  precluded  from  insinuating,  much  less 
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from  insisting  upon  her  want  of  character,  and  the  weight  of 
testimony  excludes  a  different  judicial  conclusion. 

In  the  different  examinations  of  this  witness,  thete  wert 
long  intervals  between  them,  without  any  variation  in  any 
particular  but  one.  That  is,  that  in  her  last  examination  she 
stated  that  there  were  circumstances  which  made  her  think 
the  marriage  between  Clark  and  Zulime  had  taken  place  in 
1802  ;  and  that  she  had  previously  said  it  took  place  in  1808. 
Such  a  difference  might  have  been  decisive  against  her  vera- 
city, had  it  been  connected  with  anything  else  in  her  tes- 
timony which  made  it  probable  that  it  was  an  alteration  with 
^ct^n-i  An  untruthful  intention.  *It  was  not  pretended  that 
-I  such  was  the  case,  but  for  the  purpose  of  raising  a  sus- 
picion against  her,  it  was  intimated  that  she  had  learned  from 
an  interested  source  that  the  defendants  could  or  had  proved 
that  Clark  had  not  been  in  Philadelphia  in  1808.  Before 
such  an  insinuation  can  be  regarded  by  the  court  as  entitled 
to  its  notice,  it  must  be  shown  that  it  has  some  foundation. 
It  has  been  already  said  that  her  evidence  did  not  furnish  it. 
It  is  disclaimed  that  the  complainant's  counsel  furnished  the 
information,  and  was  only  so  feebly  suggested  that  it  might 
have  been  done  by  the  complainant,  that  both  the  ethics  of 
professional  practice  and  the  law  discountenance  such  an 
attempt  to  prejudice  a  court  or  jury  against  a  party  in  a  cause 
upon  its  trial.  But  the  difference  in  the  depositions  of  the 
witness  may  be  satisfactorily  accounted  for.  She  is  speaking 
of  the  time  of  an  occurrence  which  took  place  more  than 
forty  years  before,  in  connection  with  its  locality,  the  pres- 
ence of  the  parties  there,  their  return  to  New  Orleans  after  it, 
the  cause  of  their  return  in  connection  with  transactions,  the 
larger  portion  of  which  she  relates  correctly,  which  the 
de^ndants  have  proved  happened  in  1802.  In  respect  to 
Clark's  being  in  Philadelphia,  and  of  his  having  followed  the 
departure  of  herself  and  Zulime  from  New  Orleans  in  1801, 
she  is  confirmed  by  the  proofs  furnished  by  the  defendants, 
which  show  that  he  was  in  Philadelphia  when  they  were  there 
for  several  months  beginning  in  1801  and  extending  to  April, 
1802,  and  also  again  in  July,  1802,  until  he  sailed  for  Europe 
in  August  of  that  year.  In  all  of  this  the  testimony  of  Mr, 
Coxe  concurs  and  that  witness  also  speaks  uncertainly  as  to 
time  in  several  particulars,  relating  to  Clark  and  Zulime,  with 
the  reserve  and  caution  of  old  age  concerning  events  happen- 
ing in  the  middle  time  of  life  when  it  is  engrossed  in  the  cares 
and  perplexities  of  business. 

Hitherto  my  object  has  been  to  show  that  Madame  Despaa 
oannot  be  discredited  by  anything  contradictory  in  her  evi- 
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dence,  or  by  anything  offered  exterior  from  it,  or  by  any  con- 
tradiction of  her  by  any  other  witness.  It  is  admitted  by  all 
of  my  brethren  that  there  is  no  contradiction  of  herself  in  all 
of  her  examinations.  No  witness  disproves  any  fact  stated  by 
her,  her  character  for  veracity  rose  above  the  attempt  to  assail 
her  general  reputation.  It  is  not  shown  that  she  ever  made 
statements  out  of  court  contrary  to  her  testimony  at  the  trial, 
and  it  is  shown  that  the  scandals  against  her,  as  they  are 
reported  by  the  witnesses  of  the  defendant,  are  made  more  than 
improbable,  by  an  exemplary  life  sustained  there,  and  carried 
by  her  through  forty  years  into  a  respected  old  age.  I  think 
that  her  testimony,  corroborated  as  it  is,  in  its  most  material 
particular,  by  four  other  witnesses,  who  are  not  impeached  at 
all  by  circumstances  in  the  *case,  or  by  any  attempt  to  r«ecQ 
discredit  them,  and  two  of  whom  the  defendant's  wit-  '- 
nesses  declare  were  men  of  standing  and  high  character,  prove 
the  marriage  between  the  complainant's  mother  and  father  as 
fully  as  such  a  transaction  can  be  ascertained  by  proofs,  and 
in  the  way  which  has  always  hitherto  been  adjudicated  by 
courts,  to  be  sufficient  to  establish  marriage  in  cases  of  this 
kind.  The  corroborating  evidence  are  the  statements  of 
Madame  Caillavet,  that  Clark  made  proposals  of  marriage  for 
Zulime  to  her  family,  after  her  voluntary  withdrawal  from 
Desgrange,  upon  her  hearing  that  he  had  then  a  previous  wife 
alive.  That  Clark  acknowledged  to  her  the  marriage  after- 
wards, and  that  Zulime  did  the  same.  The  oath  of  Mrs. 
Harper,  who  nursed  the  complainant  as  the  friend  of  her 
father,  that  Clark  repeatedly  acknowledged  to  her  that  Myra 
was  his  lawful  child.  The  will  which  he  made  in  her  favor  a 
short  time  before  his  death,  which  Mrs.  Harper  saw  and  read, 
in  which  he  made  Myra  his  universal  legatee,  terming  her  in 
it  his  lawful  child.  The  proof  by  several  witnesses  that  such 
a  will  was  made  by  him,  which  no  one  can  doubt  whose  mind 
is  open  to  the  proper  bearing  of  testimony  in  ascertaining 
truth.  His  solicitude  about  that  will  and  the  object  of  it, 
when  conscious  that  he  was  within  the  grasp  of  death  without 
a  hope  of  a  reprieve,  in  that  last  moment  of  life  here,  when 
that  which  presses  most  upon  the  parting  spirit,  is  revealed  in 
its  naked  truth ;  Clark  then  said,  that  Myra  was  his  legiti- 
mate child,  that  he  had  made  her  the  successor  of  his  whole 
estate.  With  dying  words  pointed  out  where  the  will  would 
be  found,  and  directed  with  all  the  earnestness  of  his  condi- 
tion, that  it  might  be  delivered  as  soon  as  he  died,  to  him  who 
had  promised  to  be  her  tutor  and  guardian,  to  whose  hands 
she  was  confided  to  be  brought  up  in  the  rank  and  condition 
f>f  her  legitimate  paternity,  as  the  dearest  and  last  object  of 
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her  father's  affection.  Mrs.  Smyth  says  that  CSlark  alwmya 
spoke  of  Myra  to  her  as  his  legitimate  daughter,  before  he 
made  the  will  of  1818,  then  so  describing  her  in  the  will,  and 
afterwards  in  their  conversation  about  her.  This  witness,  in 
her  answer  to  the  tenth  cross-interrogatory,  gives  the  cause  of 
the  final  separation  between  Clark  and  Zulime.  It  is,  that 
when  Mr.  Clark  was  absent  in  Washington,  individuals  had, 
or  supposed  they  had,  a  great  interest  in  dissolving  his  con- 
nection with  the  mother  of  his  child,  commenced  a  plan  of 
breaking  it  up,  by  writing  to  Mr.  Clark  imputations  against 
her,  and  by  filling  her  mind  with  unfavorable  impressions 
against  him,  till  at  length  his  mind  was  so  poisoned,  that  when 
he  arrived  in  New  Orleans  she  and  he  had  a  severe  quarrel, 
and  separated.  She  immediately  after  this  left  New  Orleans. 
Madame  Caillavet  swears  that  she  was  not  present  at  the 
*^^91  ™^^^^S^  ^^  Clark  and  Zulime,  *but  says,  *'  I  do  know 
^  that  Clark  made  proposals  of  marriage  for  my  sister, 
and  subsequently  Zulime  wrote  to  me  that  she  and  Clark  were 
married.  Mr.  Clark's  proposals  of  marriage  were  made  after 
it  became  known  that  her  marriage  with  Mr.  Desgrange  was 
void,  from  the  fact  of  his  having  then  and  at  the  time  of  his 
marrying  her  a  living  wife.  These  proposals  were  deferred 
being  accepted,  till  the  record  proof  of  Desgranse's  previous 
marriaee  could  be  obtained,  and  Zulime  and  Madfame  Despau 
sailed  for  the  north  of  the  United  States,  to  obtain  the  record 
proof.  Mr.  Clark  acknowledged  her  to  me  as  his  lawful 
child."  Pierre  Baron  Boisfontaine,  after  reciting  with  much 
minuteness,  circumstances  connected  with  the  will  of  1813, 
says,  Clark  spoke  to  him  of  Myra  as  his  legitimate  child,  and 
in  speaking  to  him  of  her  mother,  he  says,  ^'  he  spoke  of  her 
with  great  respect,  and  frequently  told  me  after  her  marriage 
with  Gardette,  that  he  would  have  made  his  marriage  with 
her  public,  if  that  barrier  had  not  been  made,  and  frequently 
lamented  to  me  that  this  barrier  had  been  made,  but  that  she 
was  blameless."  Col.  Bellechasse  also  says,  that  Clark  repeat- 
edlv  acknowledged  to  him  that  Myra  was  his  legitimate  child, 
and  styled  her  in  his  will  of  1818,  his  legitimate  daughter. 
This  witness  also  gives  a  very  full  account  of  the  will  of  1818. 
I  have  cited  only  so  much  of  the  testimony  of  these  witnesses, 
as  is  confirmatory  of  the  testimony  of  Madame  Despau,  in 
respect  to  the  marriage  of  Clark  with  her  sister,  and  of 
Clark's  acknowledgment  to  others  of  his  marriage  with 
Zulime,  and  of  their  child's  legitimacy. 

And  now  it  may  well  be  asked,  upon  what  rule  of  evidence 
it  is  that  the  testimony  of  Mr.  Coxe,  standing  as  he  does  in 
this  case  in  the  same  legal  relation  as  a  witness  with  Madame 
592 


DECEMBER  TERM,    1851.  5&9 

€kUne8  «.  Belf  et  aL 

Despau,  can  be  used  to  discredit  both  her  and  her  sister 
Madame  Caillavet.     There  is  no  contradiction  by  him  of  any 
fact  stated  by  them  or  either  of  them.     No  conflict  between 
them  in  any  one  point,  unless  it  be  the  differences  between 
himself  and  Madame  Despau,  as  to  the  time  of  the  birth  of 
Caroline,  and  the  time  of  Mr.  Clark's  being  in  Philadelphia  in 
the  last  of  1801,  until  April,  1802,  in  which  Madame  Despau 
is  confirmed  by  Mr.  Clark's  correspondence  with  Mr.  Coxe^ 
furnished  by  the  latter  for  the  defence  in  this  case.     Indeed, 
the  witnesses,  though  speaking  of  the  same  persons,  are  testi- 
fying to  different  transactions  in  their  history — Mr.  Coxe  to  a 
connection  between  Mr.  Clark  and  Zulime,  founded  upon  Mr. 
Clark's  declarations  of  it  to  him,  and  Zulime's  acknowledg- 
ment by  her  delivery  to  him  of  Mr.  Clark's  letter,  his  assist- 
ance  to  her  in  consequence  of  it,  his  preparations  for  her 
delivery  and  the  birth  of  Caroline,  and  Clark's  subsequent 
recognition  of  that  child  as  his ;  and  Madame  Despau,  of  a 
fact  of  marriage  happening  afterwards,  Madame  *Des-  r«e^A 
pau  being  present  at  it ;  and  Madame  Caillavet  stating  ^ 
that  before  it  took  place  Mr.  Clark  had  made  proposals  of 
marriage  to  all  of  her  family  for  Zulime,  after  her  separation 
from  Desgrange.     Certainly  Mr.  Coxe's  opinions  concerning 
the  marriage,  and  his  recital  of  Mr.  Clark's  courtships  of 
another  lady,  years  after  it,  when  his  relation  to  society  had 
become  changed,  and  there  had  been  added  to  the  notoriety 
of  his   commercial  enterprise  something  of  political  oons^ 
quence,  ought  not  to  be  permitted  to  preponderate  against 
witnesses  who  swear  to  the  fact  of  marriage,  Clark's  subse- 
quent acknowledgment  of  it  when   time  and  trouble  had 
obscured  his  fancied  greatness,  and  his  repeated  declarations 
to  disinterested  witnesses  that  Myra  was  his  lawful  child. 
But  we  shall  see  how  this  testimony  of  Mr.  Coxe  has  been 
associated  with  a  paper  in  this  case,  to  give  to  it  a  bearing 
upon  the  evidence  oi  Madame  Despau  and  Madame  Caillavet, 
without  which  they  would  not  have  been  assailed,  and  with 
which  it  is  according  to  the  rules  of  evidence  worthless. 

Having  concluded  in  my  own  mind  that  the  evidence  estab- 
lishes the  marriage  between  the  father  and  mother  of  Mrs. 
Gaines  and  that  she  is  the  child  of  their  union,  I  proceed  to 
the  next  most  interesting  point  in  the  cause. 

It  is  that  neither  their  marriage  nor  her  birth  will  be  availa- 
ble to  establish  the  claim  of  Mrs.  Gaines,  because  at  the  time 
when  Clark  married  her  mother  she  had  then  another  husband 
alive.  That  marriage  being  admitted,  and  that  Desgrange 
was  alive  when  the  marriage  with  Clark  was  solemnized,  the 
objection  will  be  sufficient,  unless  it  can  be  removed.     Upon 
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the  part  of  .Mrs.  Gaines,  it  is  said,  and  I  think  is  proved  as 
the  law  requires  it  to  be  done,  that  her  mother's  marriage  with 
Desgrange  is  as  void  on  account  of  his  having  been  a  married 
man  when  he  married  her,  as  if  there  never  had  been  such  a 
relation  between  them. 

The  attitude  of  the  parties  in  the  cause  is  then  this,  that 
each  charges  a  bigamy  in  support  of  their  respective  rights — 
with  this  difference,  that  the  defendants  do  so  for  the  twofold 
purpose  of  establishing  the  fact  upon  the  mother  of  Mrs. 
Gaines,  and  from  the  nature  of  the  testimony  upon  which 
they  rely,  to  show  that  it  also  disproves  the  marriage  between 
her  and  Clark.  I  will  examine  both,  and  fearing  that  I  may 
omit  something,  I  will  state  the  proofs  upon  which  each  party 
relies,  after  having  stated  the  kind  of  proof  which  the  law 
permits  to  be  given  in  a  civil  suit,  where  bigamy  is  the  point 
to  be  determined. 

A  charge  of  bigamy  in  a  criminal  prosecution  cannot  be 
proved  by  any  reputation  of  marriage ;  there  must  be  proof 
of  actual  marriage  before  the  accused  can  be  convicted.     But 
in  a  civil  suit  the  confession  of  the  bigamist  will  be  sufficient 
*^fi11  ^^^"  *made  under  circumstances  from  which  no  ob- 
-'  jection   to  it  as  a  confession  can   be   implied.     The 
proofs  relied  upon  by  Mrs.  Gaines  to  establish  the  bigamy 
of  Desgrange  when  he  married  her  mother,  are  his  confessions 
of  it  to  witnesses  contemporary  with  the  fact  of  their  separa- 
tion, more  than  a  year  before  he  was  prosecuted  for  bigamy, 
when  it  does  not  appear  by  any  proof  in  the  cause  that  he 
was  menaced   with  a  prosecution.     To  such   confession   is 
added  his  flight  from  New  Orleans  during  the  pendency  of 
an  inquiry  against  him  for  bigamy  and  an  adjudication  after- 
wards upon  his  return  to  New  Orleans,  by  a  competent  tri- 
bunal, in  an  inquiry  into  the  validity  of  that  marriage,  at  the 
suit  of  Zulime  in  her  maiden  name,  in  which  judgment  was 
given  in  her  favor,  and  against  him.     In  respect  to  the  mar- 
riage of  her  father  and  mother,  the  complainant  relies  upon 
the  proof  of  it  by  Madame  Despau,  who  was  present  when  it 
took  place,  upon  the  declaration  of  Madame  Caillavet  as  to 
Clark  8  previous  proposals  of  marriage  to  her  family  for  her, 
their  and  her  acceptance  of  them  conditionally  upon  proof 
being  obtained   of  Desgrange's  previous   marriage;  Clark's 
admission  of  that  marriage  to  several  witnesses,  as  I  have 
already  shown,  her  fathers  conduct  towards  her  from  her 
birth  to  his  death,  his  frequent  acknowledgment  of  her  legiti- 
macy, the  provisions  of  fortune  which  he  made  for  her  at 
different  times,  and  the  will  which  he  made  in  her  behalf^ 
declaring  her  to  be  his  legitimate  child,  and  making  her 
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such  his  universal  legatee.  On  the  other  hand,  the  defen- 
dants rely  upon  the  validity  of  Desgrange's  marriage  to 
Zulime,  upon  the  secrecy  of  her  intercourse  with  Clark,  or 
of  their  alleged  marriage ;  upon  their  not  having  lived  in  open 
cohabitation  as  man  and  wife ;  upon  Clark's  subsequent  court- 
ship of  other  females  with  offers  of  marriage ;  upon  Zulime's 
maiiiage  with  Gardette  in  1808,  without  any  attempt  to  prove 
her  marriage  with  Clark,  or  any  application  by  her  to  dissolve 
it  by  legal  means  or  to  enforce  it  with  the  proofs  which  she 
had  of  it,  when  she  discovered  his  infidelity  to  her.  They 
also  rely  upon  certain  papers  to  be  found  in  the  record. 

The  first  of  thera  is  what  they  term  an  ecclesiastical  record 
of  a  prosecution  of  Desgrange  for  bigamy,  and  a  declaration 
in  it  imputed  to  the  complainant's  mother.  The  second  paper 
is  her  suit  against  Desgrange  for  alimony  as  late  as  the  year 
1805.  The  third  is  a  suit  brought  by  her  guardian,  Mr.  Davis, 
in  her  infancy,  against  the  executors  of  her  father  for  aliment, 
and  the  fourth  is  a  record  of  a  court,  properly  authenticated, 
of  a  suit  brought  by  Zulime  in  her  maiden  name  against  the 
name  of  Desgrange.  This  last  was  introduced  by  the  defen- 
dants to  show,  as  late  as  1806,  that  the  marriage  with  Des- 
grange had  not  been  legally  dissolved.  And  until  it  was,  it  is 
urged  that  there  was  *such  an  impediment  in  the  way  r»c^o 
of  her  marriage  with  Clark  as  to  make  that  marriage  *- 
null  and  void,  the  offspring  of  it  illegitimate,  especially  so  for 
the  purposes  of  inheritance,  even  admitting  that  her  filiation 
as  the  child  of  Clark  had  been  established. 

It  has  been  said  that  the  invalidity  of  a  marriage  in  a  civil 
suit,  on  account  of  those  causes  which  make  it  void  ab  initio^ 
particularly  in  the  case  of  one  void  on  account  of  the  bigamy 
of  one  of  the  parties,  may  be  proved  by  the  admission  of  the  fact 
by  that  party.  It  so  happens  in  this  case  that  Desgrange's 
admission  of  his  bigamy,  excluding  his  admission  of  it  to 
Zulime's  family  for  the  present,  is  proved  by  a  witness  whose 
testimony  has  not  been  assailed  and  cannot  be.  Madame 
Benguerel  has  no  connection  with  the  family  of  the  com- 
plainant, and  her  standing  and  character  are  such  that  the 
defendants  could  not  impeach  her  credit  on  account  of  the 
want  of  either.  She  was  subjected,  too,  to  their  cross-interro- 
gation, and  it  brought  out  neither  difference  or  contradiction 
of  herself,  nor  any  thing  in  the  way  in  which  she  gave  her 
testimony  to  subject  her  to  any  suspicion  of  friendship  to  the 
complainant  or  of  any  want  of  memory  or  uncertainty  of  her 
narrative.  Madame  Benguerel  says,  ^^  My  husband  and  myself 
were  very  intimate  with  Desgrange,  and  when  we  reproached 
him  for  his  baseness  in  imposing  upon  Zulime,  he  endeavored 
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to  excuse  himself  by  saying  that  at  the  time  he  married  her, 
he  had  abandoned  his  lawful  wife  and  never  intended  to  see 
her  again."  In  her  answer  to  a  cross-interrogatory  put  upon 
this  point,  she  answers,  I  am  not  related  to  the  defendants  nor 
with  either  of  them,  nor  with  the  mother  of  Myra,  nor  am  I 
at  all  interested  in  this  suit.  It  was  in  New  Orleans  where  I 
obtained  my  information.  It  will  be  seen  by  my  answers  how 
I  know  the  facts — I  was  well  acquainted  with  Desgrange,  and  I 
knew  the  lawful  wife  of  Desgrange  whom  he  had  married 
before  imposing  himself  in  marriage  upon  Zulime.  Now  let 
this  evidence  be  taken  in  connection  with  the  arrival  of  Barbara 
D'Orci  in  New  Orleans  from  France,  contemporary  with  the 
return  of  Desgrange  and  at  his  instance,  and  the  antecedent 
connection  between  them  as  that  is  represented  by  both,  and 
that  there  is  in  the  record  a  certificate  of  a  marriage  between 
one  Jacobus  Desgrange  and  one  Barbara  nSe  D'Orci,  in  every 
other  particular  corresponding  with  the  relation  which  these 
persons  had  been  in,  to  each  other  in  the  year  1790,  excepting 
in  this  that  Desgrange  was  afterwards  known  as  Jerome  and 
not  as  Jacobus,  and  it  will  be  admitted  that  the  facts  just 
recited,  with  Madame  Benguerers  evidence,  are  sufficient  to 
establish  the  bigamy  of  Desgrange  when  he  married  the  com- 
plainant's mother.  Against  this  confession,  what  is  urged? 
Nothing  but  the  misapplication  of  the  case  of  ffarman  v. 
i,jr/»Qi  McClelland^  16  La.^  26,  *in  which  it  was  rightly  ruled 
*  -■  that  in  an  application  for  a  divorce,  it  would  not  be 
granted  upon  the  confession  of  a  husband  and  wife  of  adultery. 
The  proof  in  the  case  also  shows  that  Desgrange  disappeared 
from  New  Orleans  in  1802,  on  account  of  the  current  charge 
that  he  was  a  bigamist  and  whilst  a  prosecution  of  him  was 
pending  for  that  offence.  There  is  also  proof  that  he  did  not 
return  to  New  Orleans  until  1805,  when  Louisiana  having 
become  a  portion  of  the  United  States,  he  could  do  so  without 
liability  to  a  renewal  of  an  ecclesiastical  criminal  prosecution 
for  bigamy  or  to  the  punishment  inflicted  by  the  provincial 
law  for  that  offence. 

But  sufficient  as  such  proof  is  to  establish  bigamy  in  a  civil 
suit,  the  complainant  adds  it  to  record  evidence  of  the  fact  of 
Desgrange  having  been  a  married  man  when  he  imposed  him 
self  upon  her  mother  in  marriage.  The  record  and  judgment 
of  a  court,  of  competent  jurisdiction,  was  introduced  by  the 
defendants  as  a  part  of  their  proofs  to  show  that  there  was  a 
legal  impediment  in  the  way  of  Clark's  marriage  with  Zulime 
when  it  occurred,  and  that  continued  up  to  1806,  when  they 
alleged  that  they  were  divorced.  It  was  used  for  that  purpose 
and  much  relied  upon,  and  it  was  not  until  it  was  shown  tiiut 
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the  judgment  in  that  case  had  relation  baok  to  the  marriag<) 
making  it  absolutely  void  ab  initio^  that  it  was  urged  that  the 
record  was  of  no  account  because  a  part  of  it  was  wanting. 
Here  it  is  necessary  to  be  particular.  I  cite  from  their  answers 
their  averments  concerning  that  record.  Upon  page  58  of  the 
record  the  defendants  introduce  it  in  the  following  terms, 
"  That  afterwards,  on  or  about  the  24th  of  June,  1806,  Zulinie 
nSe  Carriire,  wife  of  the  said  Desgrange,  did  present  another 
petition  to  the  competent  judicial  tribunal  of  the  city  of  New 
Orleans,  therein  representing  herself  as  the  wife  and  of  having 
intermarried  with  Jerome  Desgrange,  and  praying  for  a  divorce 
and  a  dissolution  of  the  bond  of  matrimony  existing  between 
her  and  the  said  Jerome  Desgrange,  and  which  was  subse- 
quently decreed,  subsequent  to  the  birth  of  the  complainant, 
Myra ;  and  for  further  answer,  say  that  in  the  city  of  Phila- 
delphia, on  or  about  the  2d  day  of  August,  1808,  Mrs.  Des- 
Sunge  having  obtained  a  divorce  from  her  husband,  Jerome 
esgrange,  and  having  resumed  her  maiden  name,  did  enter 
into  a  contract  of  matrimony  with  and  did  intermarry  with 
James  Gardette.'*  The  preceding  extract  shows  that  the 
defendants  not  only  use  it  to  establish  the  fact  of  a  divorce, 
but  for  the  purpose  of  sustaining  the  rightfulness  of  Zulime's 
marriage  with  Gardette.  Now  if  the  record,  imperfect  though 
it  may  be,  shows  that  the  divorce  could  only  have  been  de- 
creed on  account  of  the  legal  invalidity  of  the  marriage  with 
Desgrange,  at  the  time  of  its  occurrence,  then  unless  it  can 
be  shown  that  the  law  interposed  an  impediment  *to  r«eg4 
marriage  in  the  way  of  the  party  imposed  upon,  until  ^ 
a  sentence  of  nullity  had  been  obtained,  Zulime's  marriage 
with  Clark  was  a  good  and  valid  marriage,  though  for  marry- 
ing without  such  a  sentence,  she  may  have  subjected  herself 
to  the  discipline  of  the  church.  It  will  be  seen,  before  this 
opinion  is  closed,  what  the  law  is  upon  that  point. 

The  deficiency  in  the  record  of  divorce  is  the  want  of  the 
petition.  In  every  other  particular  it  is  perfect.  So  much  so 
that  it  discloses  the  object  of  the  petition,  or  the  cause  for 
which  the  suit  was  brought,  and  for  which  the  judgment  of 
the  court  was  given. 

It  was  introduced  by  the  defendants,  who  allege  that  it  was 
a  decree  of  divorce,  annulling  the  bonds  of  matrimony  between 
Desgrange  and  Zulime,  by  a  competent  tribunal  in  New 
Orleans;  record  58,  59,  216;  and  was  so  pleaded  in  their 
answers.  When  so  introduced  by  them  and  admitted  by  the 
court  as  admissible  evidence,  the  complainants  proved  the  loss 
of  the  petition,  and  the  short  manner  of  entering  judgments 
in  the  court  of  wliich  it  was  a  record.     1206.     I  must  hece 

697 


6U  SUPREME  COURT. 

Gaines  v.  Relf  et  al. 

remark,  though  so  brought  forward  by  the  defendants,  that 
the  majority  of  this  court  has  rejected  it  from  having  any  such 
effect. 

At  this  point,  then,  my  inquiries  begin  in  opposition  to  the 
court's  conclusion,  as  it  has  been  announced  by  my  learned 
brother.  The  points  are,  can  we  learn  what  is  the  effect  of 
judgment  without  the  petition  ?  Can  we  ascertain  the  cause 
for  which  the  judgment  was  rendered  without  the  petition  ? 

What  is  the  effect  of  the  judgment?  It  is  one  of  a  court  of 
record  having  jurisdiction  of  the  subject  and  over  the  parties  to 
the  suit.  It  annuls  the  bonds  of  matrimony — ^as  the  act  of  a  com- 
petent tribunal  the  judgment  must  be  presumed  to  have  been 
rightfully  rendered,  until  the  contrary  appears.  This  rule  applies 
as  well  to  every  judgment  or  decree  rendered  in  the  various 
stages  of  a  cause,  from  initiation  of  a  suit  to  the  final  adjudi- 
cation, affirming  that  the  plaintiff  either  has  or  has  not  a  right 
of  action ;  10  Pet.,  472.  The  decree  then  had  a  legitimate 
cause  until  the  contrary  shall  be  shown.  Now  as  the  defen- 
dants plead  this  record  to  be  true,  averring  it  to  be  so  upon 
their  oaths,  it  cannot  be  further  inquired  into  by  the  court, 
with  a  view  to  take  from  either  party  in  the  suit  what  it  dis- 
closes. Its  rejection  by  the  court  places  its  judgment  in  the 
remarkable  and  unexampled  condition  of  denying  to  the  com- 
plainant the  benefit  of  the  defendant's  answer,  as  to  a  fact 
which  they  plead  to  be  true.  Further,  it  decides  against  the 
complainant,  not  upon  the  deficiency  of  her  proofs,  but  by  a 
denial  of  a  fact,  sworn  to  by  the  defendants  to  defeat  the  com- 
plainant's suit. 

What  but  divorce,  as  contradistinguished  from  separation 
*^f)^1  ^  *^^^^^  ^^  thoro^  could  have  been  the  cause  of  the  suit  ? 
-'  The  witnesses,  one  and  all  of  them  say,  that  the  bigamy 
of  Desgrange,  or  his  having  been  charged  with  it,  induced 
Zulime  to  separate  herself  from  him,  and  to  return  to  her 
family. 

But  the  cause  assigned  in  the  petition  for  the  divorce  may 
be  satisfactorily  made  out,  from  the  law  of  Louisiana  as  it 
then  was,  and  from  the  rest  of  the  record.  Between  1803 
and  1807,  the  United  States  Territorial  Government  of  New 
Orleans  passed  no  law  upon  the  subject  of  marriage  and 
divorce.  This  judgment  then  in  Zulime's  suit  could  not  have 
been  founded  upon  any  statutory  enactment  after  the  transfer  of 
Louisiana  to  the  United  States.  In  the  discussion  of  this  point, 
in  order  that  I  may  be  better  understood,  that  must  be  kept  in 
mind.     Then  I  say,  that  the  laws  of  Spain  as  they  were  in  the 

Srovincial  condition  of  Louisiana,  concerning  marriage  and 
ivorce,  and  in  every  other  respect,  by  tlie  laws  of  nationa, 
698 


DBCEMBEK  TERM,   1851.  &M 

Ghiines  v.  Relf  et  al. 

and  by  the  act  of  Congress  of  1804,  organizing  a  government 
for  New  Orleans,  remained  in  force  there  until  legislatively 
repealed.  Now,  we  learn  from  those  laws,  that  they  provided 
for  sentences  of  the  nullity  of  marriages  and  for  divorces. 
From  the  same  law,  we  learn  that  marriage  could  not  take  place, 
if  there  existed  any  canonical  or  civil  impediment.  1  White, 
Recop.,  44;  Johnson's  Civil  Laws  of  Spain,  50.  There  are 
fourteen  canonical  impediments  for  which  divorces  were 
granted  a  vinculo  matrimoniu  In  1  M.  &  C.  S.  Partidas,  460, 
it  is  said  there  are  fifteen,  but  upon  the  examination  of  the 
recital  of  them,  it  will  be  found  there  are  substantially  only 
fourteen,  the  last  mentioned  being  only  a  prohibition  subject- 
ing the  party  to  the  discipline  of  the  church,  not  extending 
to  the  dissolution  of  the  marriage. 

Canonical  doctors  express  the  fourteen  impediments  as  I 
shall  state  them,  which  for  all  the  purposes  oi  this  case,  and 
for  understanding  them,  will  be  found  explained,  though  not 
in  their  order,  in  the  Partidas. 

Error,  conditio,  votum,  oognatio,  crimen, 
Cultus,  disparitas,  vis,  ordo,  ligamen,  honestas 
Si  sis  affinis,  si  forte  coire  nequibus 
Si  parochi  et  duplicis  desit,  presentia  testis 
Raptare  sit  mulier,  nee  parti  reddita  tat». 

The  civil  impediments  are  those  which  proceed  from  want 
of  understanding,  &c.,  &c.,  and  from  previous  marriage,  the 
wife  or  husband  of  the  party  contracting  a  second  marriage 
bein^  alive.  For  such  causes  as  have  just  oeen  stated,  divorcee 
could  be  granted  a  vineulo  matrimaniu  Such  was  the  law  of 
marriage  and  divorce  of  the  Catholic  church,  so  it  is  still,  and 
it  was  the  law  of  Louisiana  before  its  transfer  to  the  United 
States,  and  afterward  until  it  was  legislatively  repealed,  and 
by  it  the  judgment  *was  given  which  divorced  Zulime  fmt^ftft 
from  Desgrange.  For  its  continuance  after  the  transfer  *■ 
of  the  territory  to  the  United  States,  see  2  Story's  Laws,  907, 
and  the  act  of  the  8d  March,  1805,  2  Story,  972,  expressly 
providing  for  "the  continuance  of  the  former  laws  of  Loui- 
siana, until  repealed  or  modified  by  the  territorial  legislature." 

With  then  the  law  in  view,  we  are  prepared  to  asK  for  what 
cause  was  the  divorce  sought  by  Zulime  in  her  petition  ?  We 
Bee,  from  the  statement  which  has  been  made  of  the  law,  that 
it  could  not  have  been  for  a  supervenient  cause,  and  that  it 
must  have  been  for  one  antecedent  to  the  marriage,  which 
made  it  absolutely  void  from  its  beginning,  notwithstanding 
all  the  forms  of  marriage  had  been  observed.  And  what  thig 
cause  alleged  in  the  petition  must  have  been,  cannot  be  more 
conclusively  shown  than  it  is  by  the  evidence  in  this  case, 

599 


&B6  SUPREME    COURT 


Gaines  «.  Relf  et  al. 


and  by  the  record  of  divorce,  excluding  all  other  ennmerated 
causes  of  divorce  a  vinculo^  excepting  that  of  the  bigamy  of 
Desgrange.  I  shall  state  the  evidence  hereafter,  keeping  myself 
now  to  the  point  of  the  jurisdiction  of  the  court  in  rendering 
a  judgment  of  divorce.  It  having  been  shown  that  the  provin- 
cial law  of  Louisiana  was  in  force  when  the  judgment  upon 
Zttlime's  petition  was  given,  it  follows,  as  the  County  Court  of 
New  Orleans  was  constituted  with  a  civil  jurisdiction,  compre- 
hending also  what  had  been  before  exclusively  ecelesiastical, 
that  the  court  could  only  grant  divorces  a  vinctdoj  for  the  same 
causes  for  which  they  could  have  been  given  by  the  ecclesias- 
tical courts.  Fortunately,  the  position  just  stated  is  that  of 
the  highest  tribunals  of  this  country,  and  in  those  of  Louisiana 
expressly,  when  they  have  been  called  upon  to  decide  what 
portion  of  the  jurisdiction  of  the  consistory  courts  for  enforc- 
ing the  canon  law,  appertained  to  our  tribunals  organized  with 
civil  jurisdiction.  It  follows  then  that  the  judgment  of  Che 
County  Court  upon  Zulime's  petition,  defectively  as  that  judg- 
ment is  expressed,  could  only  have  been  given  upon  a  petition 
for  a  sentence  of  the  nullity  of  the  marriage  between  the 
petitioner  and  Desgrange.  Thus  with  the  guide  of  a  settled 
principle  in  respect  to  the  law  of  a  country  transfen-ed  from 
one  dominion  to  another,  until  that  law  has  been  repealed,  the 
purpose  and  object  of  the  lost  petition  in  Zulime's  application 
for  a  sentence  of  the  nullity  of  her  marriage  with  Desgrange, 
is  made  out  with  as  much  certainty  as  if  the  petition  had  not 
been  lost. 

I  think  these  results  have  been  shown  in  respect  to  the 
judgment  of  the  County  Court  upon  Zulime's  petition  for  a 
sentence  of  the  nullity  of  her  marriage  with  Desgrange. 

1.  That  the  territorial  government  had  not,  when  the 
County  Court  gave  the  judgment,  any  statutes  concerning 

*fiB71  ™^^^^S^  ^"^  ^divorce.  2.  That  the  laws  of  Spain 
-!  upon  those  subjects  were  then  in  force.  8.  That  by 
such  law  a  marriage  between  persons,  either  or  both  of 
whom  had  a  lawful  wife  or  husband  alive,  was  void  ab  initio. 
4.  That  the  County  Court  of  New  Orleans  had  a  general  civil 
jurisdiction,  including  the  power  to  divorce,  but  that  it  oould 
not  divorce  for  a  supervenient  cause,  and  could  only  divorce  a 
vinculo,  for  an  impediment  existing  before  the  marriage,  which 
made  it  dissoluble.  5.  That  having  given  such  a  judgment 
upon  Zulime's  petition  against  Desgrange,  it  relates  back  Ui 
its  origin,  and  is  res  cidjudicata  controlling  all  other  testimony 
in  this  cause,  which  has  been  given  with  a  view  of  showing 
that  Desgrange,  when  he  married  Zulime,  did  not  commit 
bigamy. 
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I  consider,  then,  that  the  complainant  has  established  by 
snch  proof  as  the  law  requires,  that  Desgrange  committed  the 
offence  of  bigamy  when  he  married  her  mother;  that  she 
could  legally  disregard  the  connection  and  marry  another 
person  ;  that  she  dia  marry  Clark,  that  the  complainant  is  the 
only  offspring  of  their  union,  and  is  entitled  to  her  legitime  in 
her  father's  estate. 

I  will  here  take  another  view  of  the  record  to  show  that 
there  is  in  it,  complete  and  satisfactory  secondary  evidence  of 
of  the  object  and  purpose  of  the  lost  petition.  The  plea  put 
in  by  the  counsel  of  Desgrange  affords  a  clew,  not  of  itself 
entirely  sufficient,  but  which,  united  with  the  other  proceed- 
ings, make  up  what  the  law  terms  good  secondary  evidence 
the  contents  of  the  petition.  It  is  admitted  or  cannot  be 
denied,  that  secondary  evidence  may  be  given  to  supply  the 
loss.  The  plea  denies  the  jurisdiction  of  the  court  over 
divorce  cases,  and  then  urges  that  the  court  could  not  con- 
sider the  question  of  damages,  until  the  validity  of  the  mar- 
riage between  the  defendant  and  Zulime  had  been  ascertained 
and  declared, — ^validity  of  the  marriage,  it  must  be  remem- 
bered. Can  anything  show  more  plainly  that  its  invalidity 
was  the  cause  assigned  in  the  petition?  Again,  the  evidence 
in  the  record  of  the  County  Uourt  shows  that  Desgran^e's 
bigamy  in  marrying  the  complainant's  mother  was  the  subject 
of  her  petition  and  of  the  court's  inquiry.  I  take  from  the 
record  of  the  County  Court  a  part  of  what,  upon  the  trial  of 
the  case,  the  defendant  introduces  as  his  testimony,  which  the 
defendants  in  this  suit  have  made  theirs  by  the  introduction 
of  it.  The  witnesses  speak  of  imputed  bigamy  to  Desgrange, 
his  flight  on  account  of  it,  and  his  confession.  In  the  County 
Court,  not  one  of  them  answers  to  anything  else  than  to  the 
inquiry,  whether  or  not  Desgrange  had  been  married,  and 
whether  or  not  that  wife  was  not  alive  when  he  married 
Zulime.  One  of  the  witnesses,  and  the  most  conclusive  that 
could  be  in  such  a  case,  *tell8  the  cause  of  the  suits  r»5go 
and  no  one  disputed  it.  Besides,  the  suit  is  in  the  '- 
maiden  name  of  the  plaintiff  against  the  name  of  Desgrange, 
and  the  cause  is  so  entitled.  Certainly  nothing  more  in  the 
nature  of  secondary  evidence  can  be  wanting  to  establish  the 
cause  for  which  the  divorce  from  Desgrange  was  sought. 
Yet  there  is  more ;  for  two  witnesses  swear  that  her  suit  was 
brought  to  get  a  sentence  of  the  nullity  of  her  marriage  with 
Desgrange  on  account  of  his  bigamy.  I  cannot  but  regard  it 
as  singular  and  unexampled,  too,  that  any  objection  should 
have  been  made  to  the  character  and  force  of  this  paper  on 
acoount  of  the  deficiency  of  the  petition  after  its  introduction 

601 


568  Si;  PRKME   COURT. 


Gaines  9.  Relf  et  al. 


by  the  defendants  to  maintain  an  averment  in  their  answers 
to  the  complainant's  bill.  It  was  introduced  and  used  by  the 
defendants  to  show  that  there  had  been  a  divorce  between 
Zulime  and  Desgrange.  The  complainant  could  not  object  to 
its  introduction  as  proof  of  an  averment  in  the  answer  to  her 
bill.  It  was  good  for  what  it  was  worth  or  for  what  it  might 
disclose  for  or  against  either  party  in  this  suit.  The  com- 
*  plainant  relied  upon  it,  as  her  counsel  may  very  well  do,  to 
establish  the  original  invalidity  of  the  marriage  with  Des- 
grange. The  defendants  reliea  upon  it  to  show  the  lawful- 
ness of  Zulime's  marriage  with  Ganlette,  and  the  improbability 
from  that  fact  that  Clark  had  ever  married  her.  We  have 
then,  the  defendant's  admission  that  the  judgment  of  the 
County  Court  was  rendered  for  a  cause  which  made  the  mar- 
riage with  Desgrange  void  ab  initio.  To  put,  then,  this  record 
aside  as  nothing  in  the  case,  is  a  denial  to  the  complainant  of 
the  benefit  resulting  from  the  action  of  the  defendants,  which 
in  my  view  is  a  surprise  entitling  her  to  a  rehearing  of  the 
cause  by  this  court.  It  matters  not  whether  the  surprise  has 
been  caused  by  the  action  of  the  court  and  not  by  that  of  a 
party  to  the  suit.  The  same  right  follows.  In  cases  at  com- 
mon law  a  new  trial  would  be  granted,  and  in  cases  in  chan- 
cery a  rehearing  will  be  given.  If  such  secondary  evidence 
shall  not  be  deemed  sufficient  to  make  up  for  a  lost  paper, 
one,  too,  in  this  case,  which  the  complainant  had  every  motive 
to  produce,  which  she  sought  for  in  the  office  where  it  was, 
without  success,  but  which  the  defendants  subsequently  ob- 
tained and  made  evidence  as  they  thought  exclusively  for 
themselves.  Without  regard  to  the  want  of  the  petition  then, 
I  cannot  suppose  that  anything  less  than  a  literal  copy  would 
satisfy  those  who  have  taken  a  different  view  of  it  from  myself. 

My  views  having  been  given  upon  the  credit  of  Madame 
Despau  and  upon  the  testimony  relating  to  the  bigamy  of 
Desgrange,  I  turn  to  that  upon  which  the  defendants  rely  to 
disprove  it.  Their  first  paper  is  termed  the  ecclesiastical 
proceedings  in  a  prosecution  against  Desgrange,  in  1802,  for 
*^8Q1  ^^^'^y*  *It  will  be  found  at  length  in  the  opinion  read 
-I  by  Mr.  Justice  Catron  for  the  majority  of  the  judges 
who  sat  in  the  trial  of  the  cause. 

It  is  not  used  to  show  that  he  was  not  a  bigamist,  for  the 
paper  contains  only  an  interlocutory  order,  suspensive  of  fur- 
ther action,  until  the  inquiry  shall  be  resumed.  But  it  is 
used,  because  it  is  said  there  is  in  this  paper  a  declaration  by 
Zulime  of  her  disbelief  of  the  charge  against  Desgrange,  and 
that  she  was  then  his  wife. 

It  is  the  misfortune  of  the  complainant,  that  her  case  has 
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been  considered  by  the  court  with  the  rejection  of  the  judicial 
proof  of  the  bigamy  of  Desgrange,  which  is  admitted  to  be 
admissible  in  evidence,  and  with  the  allowance  against  her  of 
another  paper,  to  which  her  counsel  objected  in  the  court 
below  and  here  also,  which  in  the  way  it  was  offered  is  not 
admissible.  Two  questions  arise  upon  this  paper:  Is  it  an 
official  register  or  record  of  a  court,  authenticated  as  it  should 
be  to  make  it  testimony  ?     What  is  its  effect  as  testimony  ? 

It  has  no  other  authentication  of  its  genuineness  than  the 
declarations  of  Bishop  Blanc  and  Father  Kemper.  The  latter 
says,  he  is  the  keeper  of  the  records  of  the  Catholic  church  at 
New  Orleans,  and  that  the  copy  in  the  record  is  an  exact  copy 
of  a  paper  found  there,  Rec.  577.  The  bishop  says,  he  has  the 
charge  of  such  records  of  the  bishopric  as  exists,  and  he  finds 
among  them  a  paper  which  is  truly  copied,  Rec.  694. 

Under  these  certificates  this  paper  has  been  used  by  the 
court  to  rebut  the  parol  proofs  of  the  bigamy  of  Desgrange. 
The  intention  cannot  be  objected  to,  but  rebutting  testimony 
must  have  legal  admissibility  before  it  can  be  received  in  evi- 
dence.    In  this  instance  it  is  altogether  wanting. 

Public  writings  consist  of  the  acts  of  public  functionaries 
in  the  executive,  legislative,  and  judicial  departments  of  gov- 
ernment, including  under  such  general  head  the  transactions 
which  official  persons  are  required  to  enter  into  books  or 
registers,  or  to  file,  where  books  are  not  kept,  in  the  course  of 
their  public  duties,  and  which  occur  within  the  circle  of  their 
own  pei'sonal  knowledge  and  observation.  To  this  class  may 
be  referred  the  acts  of  foreign  states  and  the  judgments  of 
foreign  courts. 

Now  this  ecclesiastical  record,  as  it  is  called,  is  either  a 
transaction  which  official  persons  are  required  to  keep,  or  it  is 
the  judgment  of  a  foreign  court.  Whether  one  or  the  other, 
the  certificates  of  the  bishop  and  Father  Kemper  are  not  suffi- 
cient to  make  it  testimony. 

If  it  shall  be  said  to  be  the  first,  before  it  can  be  received  as 
an  official  register,  it  must  be  shown  by  the  party  offering  it, 
to  be  one  which  the  law  required  to  be  kept  for  the  publ'c 
benefit. 

*Such  writings  are  admissible  in  evidence  on  account  [*570 
of  their  public  nature,  though  their  authenticity  be  not 
confirmed  by  the  usual  tests  of  truth ;  namely,  the  swearing 
and  the  cross-examination  of  the  persons  who  prepared  them. 
They  are  entitled  to  this  extraordinary  degree  of  confidence, 
partly  because  they  are  required  by  law  to  be  kept,  partly 
because  their  contents  are  of  public  interest  and  notoriety,  but 
principally  because  they  are  made  under  the  sanction  of  an 
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oath  of  o£Sce«  or  at  least  under  that  of  official  duty,  by 
accredited  agents  appointed  for  that  purpose.  Moreover,  as 
the  facts  stated  in  them  are  entries  of  a  public  nature,  it  would 
often  be  difficult  to  prove  them  by  means  of  sworn  witnesses. 
The  same  rule  prevails  with  respect  to  foreign  and  colonial 
registers.  That  is,  copies  of  such  foreign  registers  will  only 
be  admissible  as  proof  where  they  are  required  to  be  kept  by 
the  law  of  the  countnr  to  which  they  belong.  Tayl.  on  Ev., 
2,  1050.  In  Suet  v.  jje  Me%9wrier^  1  Cox,  275,  a  copy  of  a 
baptismal  register  in  Guernsey  was  rejected,  because  it  did 
not  appear  by  what  authority  it  was  kept.  In  Leader  v. 
Barry^  1  Esp.,  858,  and  in  the  Athlone  Peerage,  8  CI.  &  P., 
262,  copies  of  the  marriage  register  in  the  Swedish  ambassador's 
chapel,  at  Paris,  and  a  copy  of  the  book  kept  at  the  British 
ambassador's  hotel,  in  Paris,  in  which  the  ambassador's  chap- 
lain had  made  and  subscribed  entries  of  all  marriages  of  British 
subjects  celebrated  by  him,  were  rejected  upon  the  same 
principle.  The  rule  in  its  application  is  made  more  certain, 
for  we  find,  contemporary  with  some  of  the  cases  mentioned, 
that  an  examined  copy  of  a  marriage  register  in  Barbadoes  was 
admitted,  it  expressly  appearing  that  such  a  register  was  kept 
by  the  law  of  that  colony.  So  a  Jewish  record  of  circum- 
cision, kept  at  the  Great  Synagogue,  in  London,  was  rejected, 
though  it  was  proved  that  the  entries  in  it  were  in  the  hand- 
writing of  a  deceased  Chief  Rabbi,  whose  duty  it  was  to 
perform  the  rites  of  circumcision,  and  to  make  corresponding 
entries  in  the  books.  Davies  v.  Lloyd^  1  CI.  &  F.,  295,  per 
Lord  Denman  &  Patteson,  JJ.  When  this  last  decision  was 
made,  its  correctness  was  questioned  by  some  members  of  the 

Erofession  as  not  being  reconcilable  with  the  principles  regu- 
ttiug  the  admission  of  the  declaration  of  persons  in  the  course 
of  office  or  business.  But  it  has  not  been  judicially  questioned, 
and  is  judicially  considered  to  be  a  decision  within  the  rule  as 
to  official  registers,  though  there  have  been  careless  departures 
from  it.  The  reasons  for  the  rejection  of  the  copy  in  that  case, 
were,  that  the  law  did  not  require  such  a  record  to  be  kept. 
That  it  did  not  appear  how  those  entries  were  kept  in  the 
synagogue  to  secure  them  from  false  entries,  or  to  whose 
custody  they  were  exclusively  officially  confided.  So  also  the 
•'iTll  '^^^*^'  marriage,  or  *burial  register,  of  any  dissenting 
^  chapel  in  England  was  rejected,  until  the  act  of  3  &  4 
Vict.,  c.  92,  provided  for  them  to  be  received  as  evidence, 
when  they  have  been  deposited  in  the  office  of  the  Registrar- 
General  and  entered  in  his  list,  pursuant  to  that  act. 

I  have  thus  shown  what  the  rule  of  evidence  is  in  respect  to 
public  or  official  writings,  from  adjudicated  cases.     The  same 
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rule  prevails  in  the  courts  of  all  of  the  states  of  this  Unioiiy 
and  has  hitherto  done  so  in  the  courts  of  the  United  States. 
In  England  we  have  just  seen,  that  the  statute  of  8  &  4  Vict. 
confirms  it,  by  the  provision  which  it  makes  in  respect  to  the 
register  of  dissenting  chapels.  In  Louisiana  the  rule  is  sub- 
stantially the  same  as  it  is  in  the  courts  of  the  other  states — 
the  only  difiFerence  being  that  it  is  better  guarded  and  has 
been  put,  in  its  application  to  cases  there,  upon  a  broader  or 
more  precise  comprehension  of  the  philosophy  of  evidence. 
This  paper,  under  the  decisions  of  the  courts  of  that  state, 
would  not  have  been  permitted  to  be  evidence  in  the  cause. 
Each  state  may  regulate  for  itself  the  admission  of  such  writ- 
ings in  evidence.  Until  it  shall  be  done,  the  general  rule  must 
he  in  all  of  them  as  it  has  been,  and  it  is  binding  in  the  courts 
of  the  United  States. 

It  matters  not  that  this  paper  is  termed  an  ecclesiastical 
record.  Such  a  designation  gives  it  no  authority  over  any 
other  official  register.  It  has  the  same  force  and  no  more  than 
any  other  paper  of  the  same  kind  would  have  from  any  other 
church  or  sect  of  Christians  in  our  country.  It  stanas  upon 
the  same  footing  as  such  a  paper  would,  coming  from  the 
bishop  and  rector  of  an  Episcopal  church,  or  from  any  other 
denomination  of  Christians.  All  of  them  under  our  constitu- 
tions— state  and  national — ^being  separately,  according  to  the 
faith  of  each,  npon  an  equality  and  having  the  same  legal  pro- 
tection from  all  tortious  interference  and  disturbance.  The 
rule  for  which  I  have  been  contending,  induced  me,  in  the 
consideration  of  this  case,  to  reject  the  certificate  of  the  mar- 
riage of  Desgrange  with  Barbara  D'Orci,  introduced  by  the 
complainant.  It  is  not  sufficiently  authenticated  to  make  it 
evidence  any  more  than  the  ecclesiastical  paper  is — ^but  it  is  as 
much  so.  And  I  should  not  have  mentioned  it  at  all,  had  it 
not  been  that  this  court,  in  making  its  decision,  has  used  her 
declarations  in  that  paper  to  show  that  Barbara  and  Deserange 
were  not  married,  though  both  admit  they  were  engaged  to  be 
married,  and  that  she  left  her  father's  house  with  that  intention. 

But  I  have  not  yet  done  with  this  paper.  Fatiguine  as  it  is 
to  me  to  state  all  of  the  legal  objections  to  its  admissibility  in 
evidence,  I  yield  my  own  convenience  to  the  importance  of 
the  rule  for  which  I  am  contending,  in  some  hope  that  what 
I  write  may  attract  professional  attention,  and  prevent  the 
disregard  of  it  again. 

^Before  this  paper  with  such  oertifioates  could  be  [*672 
made  evidence  as  an  entry  or  file  in  the  course  of 
business  or  of  office,  it  should  have  been  shown  that  it  was 
filed  or  entered  contemporaneously  with  the  act  to  which  it 
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relates.  So  strict  is  this  rule  to  guard  against  impositions  of 
papers  as  official  registers,  that  it  requires,  either  where  the 
original  or  a  copy  is  offered,  that  it  shall  appear  to  have  been 
made  or  entered  contemporaneously  with  the  transaction. 
Where  several  days  had  passed  before  the  file  or  entry  was 
made  the  paper  has  always  been  rejected.  I  give  the  cases, 
comprehending,  from  the  first  to  the  last  of  them,  a  long  time. 
Price  V.  Torringtov»,  1  Salk.,  285 ;  Vance  v.  Fairis^  2  Dall., 
217  ;  Curren  v.  Crawford^  4  Serg.  &  R.  (Pa.),  3,  6  ;  Ingraham 
V.  Bockins^  9  Id.,  285 ;  Forsythe  v.  Nbrcro88^  5  Watts  (Pa.), 
482.  And  in  Waller  v.  Bowman^  8  Id.,  544,  the  interval  of  a 
day  between  the  transaction  and  the  entry  was  held  to  be  a 
Bumcient  objection. 

Indeed,  I  do  not  know  a  rule  of  evidence  which  has  been 
more  uniformly  adhered  to  than  this  has  been.  I  regret  that 
it  should  have  been  overlooked  in  this  case,  for  I  know  it  will 
be  mischievously  used,  though  I  may  not  be  able  to  anticipate 
the  extent  of  mischief  it  may  do.  I  take  the  rule  to  be  this: 
that  such  registers  must  be  promptly  made,  at  least  without 
such  delay  as  to  impair  their  credibility,  and  that  they  must 
be  made  by  the  person  whose  duty  it  is  to  make  them,  and  in 
the  mode  required  by  law,  if  any  has  been  prescribed.  Doe 
V.  Bray,  8  B.  C,  813 ;  Walter  v.  Wingfield,  18  Ves.,  448. 
This  ecclesiastical  paper,  now  so  much  relied  upon  and  so 
fatally  used  against  the  complainant,  has  no  one  of  the 
requisites  to  make  it  evidence.  It  has  a  date,  but  how  it 
got  among  the  records  of  the  church,  or  when,  or  by  whom  it 
was  put  there,  no  one  knows.  I  remember  a  case  where  the 
record  of  a  baptism  made  by  a  minister  before  he  had  any 
connection  with  the  parish,  with  the  private  memorandum  of 
the  clerk  who  was  present  at  the  ceremony,  was  rejected.  It 
was  not  contemporaneous  with  the  occurrence ;  but  the  clerk's 
memorandum  was  not  enough.  How  far  short  this  ecclesias- 
tical paper  is  from  having  such  proof  to  sustain  it  I  I  will 
now  proceed  to  apply  the  rules  of  evidence  as  they  have  been 
stated,  because  it  will  show  that  more  formidable  objections 
exist  to  the  use  of  this  ecclesiastical  paper  than  merely  legal 
insufficiency  of  its  authenticity. 

It  purports  to  contain  the  action  of  public  authorities  hav- 
ing a  criminal  jurisdiction,  before  Louisiana  was  ceded  to  the 
United  States.  The  presumption  is  that  it  and  other  docu- 
ments like  it  had  a  regular  official  depository.  The  defen- 
dants invoke  it  as  such.  It  should  then  have  been  placed 
apon  the  transfer  of  the  public  papers  of  Louisiana,  with  the 
*5781  ^u^^^^^^i^s  ^f  the  ^United  States  who  were  appointed 
J  to  receive  them.  That,  it  seems,  was  not  done.  ThiB 
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paper,  then,  was  retained  by  the  civil  or  ecclesiastical  authori* 
ties  of  Spain  as  one  not  included  in  such  as  were  to  be  deliv- 
ered up  to  the  United  States,  but  as  one  which  might  be  left 
in  the  cathedral  at  New  Orleans,  although  it  was  a  public 
document.  The  latter  being  the  fact,  it  is  not  unreasonable 
to  ask,  before  it  shall  be  used  as  an  authentic  document,  upon 
the  certificates  of  those  who  had  no  political  connection  then 
with  the  cathedral  of  New  Orleans,  for  some  proof  that  this 
paper  had  been  regularly  derived  from  the  authorities  by 
whom  it  had  been  provincially  kept,  and  that  it  had  been 
faithfully  and  honestly  preserved. 

The  Catholic  church  in  Spain,  and  the  Spanish  ecclesiastioal 
authorities  in  New  Orleans,  had  a  political  character,  and  did 
exercise  an  undefined  jurisdiction  in  criminal  matters  of  a 
certain  description.  And  records  may  have  been  kept  of  ita 
transactions. 

But,  since  the  cession  of  Louisiana  to  the  United  States, 
the  Catholic  society  in  New  Orleans  has  not  had  any  political 
connection  with  that  institution.  There  has  not  been  any 
regular  association  or  hierarchy  of  Catholic  Christians  there 
since  the  change  of  government.  The  cathedral  church,  for- 
merly a  part  of  that  institution,  became  private  upon  the 
transfer  of  the  Province  to  the  United  States,  whatever  may 
be  its  voluntary  ecclesiastical  subordination  to  the  church  of 
which  it  was  once  a  political  part.  This  separation  suggests 
at  once  the  inquiry,  what  portion  of  the  records  and  papers 
of  the  original  Spanish  hierarchy  were  transferred  to  the 
private  and  unrecognized  body  of  American  Catholics  in  New 
Orleans  ?  Also  what  measures  were  taken  by  them  in  their 
new  relation  to  our  government  to  preserve  them  from  mutila- 
tion or  from  additions  ?  Have  there  been  in  the  cathedral  of 
New  Orleans  regular  keepers  of  these  papers  from  the  begin- 
ning of  the  political  change  in  the  condition  of  that  church  ? 
None  of  these  inquiries  can  be  judicially  assumed.  Courts 
cannot  recognize  any  private  association  of  persons  or  sect 
of  Christians  as  legitimately  the  successors  of  the  political 
authorities  of  Spain  for  the  custody  of  documents  of  a  public 
nature.  If  these  records  had  been  banded  over  by  the  bishop 
to  his  successor,  or  were  considered  as  any  part  of  those  pub- 
lic archives  which  were  to  be  transferred  to  the  United  States, 
proofs  of  such  connection  should  have  been  made  before  the 
paper  in  question  could  be  received  as  evidence.  There  is  no 
proof  of  any  such  connection,  or  that  anything  of  the  kind 
was  done.  All  that  is  proved  about  it  is  that  the  present 
bishop  has  the  charge  of  such  papers  as  are  to  be  found  in  the 
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oathedral,  without  any  proof  that  they  were  regularly  trans- 
*R741  ^^^^^  ^  •him  by  his  predecessors  or  to  any  one  of 
-'  them  who  succeeded  to  the  diocese  after  its  separation 
from  the  authorities  of  Spain.  Nothing,  for  the  purpose  of 
making  this  paper  evidence,  can  be  inferred  from  the  fact 
that  there  is  still  in  New  Orleans  a  congregation  of  the  same 
name  and  faith  worshiping  in  the  same  building.  The  inqui- 
ries suggested  cannot  be  taken  upon  trust.  The  pertinency 
of  them  must  be  obvious  when  it  is  remembered  that  this 
paper  has  found  its  way  into  this  case  upon  the  oaths  of  the 
present  incumbent  of  the  cathedral,  who  is  only  thirty-two 
years  of  age  and  of  a  prelate  of  recent  accession  to  that  dig- 
nity ;  neither  of  whom  have  spoken  or  can  speak  of  the  integ- 
rity of  the  papers  of  which  they  say  they  have  the  care,  or  of 
the  manner  they  have  been  kept  by  their  predecessors,  or  how 
they  were  derived  from  the  ecclesiastical  authorities  of  Spain. 

I  speak  with  a  proper  sense  of  the  sacred  characters  which 
they  fill,  but  I  cannot  judicially  recognize  them  to  be  the  suc- 
cessors of  the  public  authorities  of  Spain  in  Louisiana  for  the 
custody  of  papers  forming  a  part  of  its  provincial  judicial 
documents. 

If  the  paper  in  question  had  been  handed  over  officially  to 
the  predecessors  of  the  bishop,  or  had  been  allowed  inad* 
vertently  to  continue  among  the  archives  of  the  cathedral,  the 
bishop  should  have  been  cafled  upon  to  prove  all  that  he  knew 
about  it,  before  this  paper  was  made  evidence  in  this  case. 
And  so  of  any  other  that  may  be  in  the  archives  of  the  cathe- 
dral, and  which  may  be  hereafter  offered  as  evidence  in  any 
other  case.  For  all  that  appeara  this  paper  may  have  found  its 
way  irregularly  and  fraudulently  into  the  archives  of  the 
church.  No  one  proves  that  it  formed  a  part  of  them  at  any 
time  preceding  th^  commencement  of  this  suit.  It  had  been 
repeatedly  sought  for  without  success.  When  found  by  the 
defendants— K)r  for  them — ^it  was  under  circumstances  which 
show  that  the  papers  of  the  cathedral  have  not  been  kept  with 
oare  or  regularity,  or  with  any  knowledge  of  what  they  were. 
What  they  now  are  as  a  whole  is  not  known.  They  have 
neither  been  collated  nor  catalogued.  What  they  were  when 
the  ecclesiastical  authorities  of  Spain  ceased  to  have  a  politi- 
oal  existence  in  Louisiana  no  one  knows.  The  bishop  speaks 
of  them  as  being  only  a  part  of  what  once  existed. 

In  this  deficient  condition  of  the  archives  of  the  cathedral, 
without  knowing  how  it  has  happened,  I  cannot  say  that  anv 
paper  has  been  abstracted  or  fraudulently  added,  to  serve  such 
a  purpose  as  this  paper  has  done.  But  I  can  say,  from  the 
proofs  in  this  cause,  that  the  archives  of  the  cathedral  have 
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been  too  negligently  kept,  for  any  paper  in  them  of  provincial 
date,  to  be  receivea  as  evidence,  without  the  most  cautions 
scrutiny  into  its  authenticity.  The  rules  for  the  admission  of 
puplic  papers  as  ^evidence  must  be  rigidly  complied  r^e^/r 
with  in  respect  to  them,  or  consequences  may  follow  in  I- 
Louisiana,  which  have  not  hitherto  been  anticipated.  Com- 
prehending, as  they  must  do,  notices  of  marriages,  births,  and 
deaths,  they  may  be  invoked  to  guide  or  disturb  the  descents 
of  property  or  to  fix  and  unfix  a  relationship  between  persons 
differently  from  that  which  has  been  generally  recognized. 
My  object  in  what  I  have  hitherto  said  concerning  this  eccle- 
siastical paper,  has  been  to  show  that  it  was  not  aamissible  in 
evidence  either  as  an  official  register  or  a  judicial  proceeding. 

I  proceed  now  to  show  the  misuse  which  has  been  made  of 
it  and  its  worthlessness  as  testimony. 

It  does  not  disprove  Desgran^e's  admission  that  he  was  a 
married  man  when  he  married  Zulime.  It  positively  leaves 
him  under  a  criminal  prosecution  for  bieamy.  The  order  given 
in  it  is  not  an  acquittal.  It  suspends  proceedings  only  for 
further  investigation,  and  releases  Desgrange  from  jail,  because, 
up  to  that  time,  his  guilt  had  not  been  proved.  In  other 
words,  the  evidence  was  thought  sufficient  to  subject  him  to 
another  trial,  and  not  enough  for  a  final  judgment  against  or 
for  him.  Such  is  the  paper.  It  cannot,  then,  be  used  for  any 
other  or  larger  purpose.  The  depositions  which  it  contains 
cannot  be  made  evidence  in  any  case  between  other  parties. 
The  whole  of  the  paper  is  an  unfinished  suit  in  which  nothing 
was  determined.  It  stands  upon  the  same  footing  as  other 
onconcluded  prosecutions,  where  there  has  been  a  judgment 
of  discontinuance,  non-suit,  nolle  prosequi^  or  the  ignoramtis  of 
a  bill  by  a  grand  jury.  All  of  us  know  that  the  proofs  taken 
in  either  of  these  cases  cannot  be  used  as  evidence  in  another 
inquiry  into  the  truth  of  facts  at  issue.  They  are  excluded, 
as  well  by  the  practice  in  Louisiana,  as  they  are  by  the  other 
state  courts,  and  by  those  of  England.  Indeed,  the  rule 
excluding  such  proofs  includes  the  exclusion  of  such  as  are 
annexed  to  judgments  in  a  criminal  prosecution.  Such  a 
judgment  cannot  be  given  in  evidence  in  a  civil  action  to 
establish  the  truth  of  the  facts  on  which  it  was  rendered,  any 
more  than  a  judgment  in  a  civil  action  could  be  given  for  the 
same  purpose  in  a  criminal  prosecution.  I  cite  the  cases, 
Smith  V.  liummenB^  1  Campb.,  9 ;  HdtJiaway  v.  BarraWy  Id., 
151;  2  Cromp.  M.  &  R.,  189;  J<me$  v.  White,  1  Str.,  68,  Bull. 
N.  P.,  288 ;  Hillyard  v.  Grantham,  cited  by  Lord  Hardwicke 
In  Brownaword  v.  Edwards,  2  Yes.  Sr.,  246;  Gibson  v. 
McCarthy,   Cas.   t.    Hardw.,  811 ;    Wilkinson  v.   Gordon,   2 
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Addaros,  152 ;  Jamieson  v.  LeiteJi^  Miln.  Ecc.  Tr.  t.  Badel., 
990.  These  cases  establish,  without  a  doubt,  that  this  eeole- 
siastical  paper  ought  not  to  have  been  admitted  as  evidenee 
to  affect  in  any  way  the  right  of  the  complainant. 
*5761  *  ^  ^  ^^^  notice  another  departure  from  the  rules 
-'  of  evidence,  in  the  use  which  has  been  made  of  one  of 
the  depositions  in  it,  said  to  be  Zulime's. 

The  rule  is,  that  depositions  taken  in  one  cause  may  be 
used  in  another  trial  between  the  same  parties,  involyine  the 
same  issues,  if  the  witnesses  are  dead  or  absent.  They  nave 
never  been  permitted,  when  the  witness  was  alive  and  within 
the  jurisdiction  of  the  court.  No  case  can  be  found  in  which 
it  has  been  done  before  it  was  allowed  in  this,  and  this  will 
never  be  cited  as  an  authority  for  a  different  rule.  The  rule 
is  the  same  everywhere.  In  no  courts  has  it  been  more  clearly 
affirmed  than  it  has  been  in  the  courts  of  Louisiana.  In  Hen- 
nen  v.  Munro^  4  Mart.  (La.)  N.  S.,  449,  it  is  said  that  a  depo- 
sition of  a  witness  taken  in  a  former  suit  is  admissible  if  he 
be  dead  or  absent. 

Here  the  fact  in  dispute  was  the  bigamy  of  Desgrange. 
For  that  he  was  arraigned,  and  in  fact  tried.  Among  other 
depositions  found  in  the  proceedings,  is  one  which  it  is  said 
was  made  by  Zulime.  The  object  of  the  defendants  was  to 
use  it,  to  show  that  she  had  admitted  herself  to  be  the  wife 
of  Desgrange,  and  had  expressed  her  disbelief  of  his  bigamy, 
after  it  is  said  she  had  married  Clark.  They  were  permitted 
to  do  so,  though  it  was  known  to  the  court  and  to  the  parties, 
that  Zulime  was  alive,  and  then  within  the  jurisdiction  of  the 
court.  Indeed,  the  defendants  had  joined  in  a  commission  to 
take  her  testimony.  Why  it  was  not  executed  does  not  satis- 
factorily appear.  But  that  she  was  within  the  court's  juris- 
diction when  this  case  was  tried,  and  that  it  was  known  to 
the  court  and  to  the  defendants,  the  record  proves.  The 
defendants  then  had  no  legal  riffht  to  use  a  deposition  which 
they  ascribed  to  her,  as  having  been  made  in  a  criminal  pro- 
ceedinff  more  than  forty  years  before.  If  her  testimony  was 
wanted  for  their  defense,  they  ought  to  have  made  her  a  wit- 
ness. They  could  have  done  so.  There  was  nothing  in  her 
relation  to  the  parties  in  this  suit  to  prevent  it.  Had  she 
been  made  a  witness,  and  in  her  examination  had  made  a 
different  representation  of  facts  from  those  attributed  to  her 
in  the  deposition,  then  would  have  occurred  the  question, 
whether  the  latter  could  be  used  to  contradict  and  impeach 
her.  The  use  of  such  depositions,  is  what  is  termed  secondary 
evidence.  In  order  to  make  them  substitutes  for  the  viva  voce 
testimony  of  the  deponents,  it  is  essential  that  they  be  regu- 
610 


DECEMBER  TERM,    1851.  576 

Gaines  «.  Relf  et  aL 

larly  taken  under  legal  proceedings  duly  pending,  on  an  occa- 
sion sanctioned  by  law ;  and  unless  the  case  be  provided  for  by 
statute,  or  by  a  rule  of  court,  it  must  further  appear  that  the 
witness  cannot  be  personally  produced.  I  give  the  rule  as  it 
is,  without  meaning  that  the  courts  of  the  United  States  could 
make  any  such  exception  by  a  rule  of  coui*t.  But  the  rule, 
as  I  *have  given  it,  is  substantially  admitted  by  the  rm^'Tn 
defendants,  tor  they  did  not  attempt  to  avail  them-  '- 
selves  of  the  deposition  as  evidence  in  their  favor,  until  they 
had  sought  to  make  an  apparent  foundation  for  doing  so,  by 
an  attempt  to  prove,  by  a  comparison  of  handwriting,  that 
the  signature  to  the  deposition  was  Zulime's.  It  will  attract 
the  notice  of  the  profession  with  some  surprise,  that  experts 
should  have  been  called  to  prove,  by  comparison,  Zulime's 
signature  to  this  deposition,  when  the  proof  concerninj?  it 
could  have  been  made  by  herself,  with  an  explanation  oi  all 
the  attending  circumstances. 

But  I  pass  on,  as  hastily  as  I  can,  to  another  objection  to 
the  use  of  this  deposition,  and  one  more  interesting  than 
those  which  have  been  already  stated. 

It  is,  that  by  the  law  of  Louisiana,  as  it  then  was  and  still 
is,  Zulime  could  not  be  a  witness  in  the  criminal  prosecution 
against  Desgrange,  supposing  her  to  be  his  wife,  as  the  defen- 
dants assert  her  to  have  been.  A  husband  may  not  be  a 
witness  for  his  wife,  or  the  wife  for  the  husband,  in  a  criminal 
proceeding.  A  wife  may  impeach  marriage  to  obtain  a  sen- 
tence of  nullity ;  she  may  be  a  witness  to  certain  facts  in 
relation  to  those  impediments  deemed  by  law  sufficient  to 
annul  the  marriage.  But  neither  by  the  civil  nor  canon  law, 
or  by  the  common  law,  can  she  be  a  witness  for  or  against  her 
husband,  when  he  is  prosecuted  for  any  offense  which  the  law 
punishes  in  his  person.  Nor  can  she  be  a  witness  in  a  prose- 
cution of  him  for  bigamy  with  herself,  until  after  the  relation 
of  husband  and  wife  has  been  proved  not  to  be  legal,  on 
account  of  direct  and  positive  proof  of  the  husband's  first 
marriage ;  then  she  may  be  a  witness  to  prove  the  second 
marriage.  I  read  from  1  Greenl.,  §  889,  p.  409,  this  sentence : 
^*  Upon  a  trial  for  bigamy,  the  first  marriage  being  proved  and 
not  controverted,  the  woman  with  whom  the  second  marriage 
was  had,  is  a  competent  witness,  for  the  second  marriage  is 
void.  But  if  the  proof  of  the  first  marriage  were  doubtful, 
and  the  fact  is  controverted,  it  is  conceded  she  would  not  be 
admitted.  It  is  said  in  Cowen's  Phillips,  vol.  1,  p.  79,  ed.  of 
1849 :  on  an  indictment  for  a  second  marriage,  though  the 
first  wife  cannot  be  a  witness,  yet  the  second  wife  may,  after 
proof  of  the  first  marriage;  after  such  proof  she   would  be 
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competent  to  give  evidence  for  as  well  as  against  the  prisoner. 
Such  was  the  law  of  Liouisiana  when  Desgrange  was  prose- 
cuted for  bigamy,  and  when  Zulirae  was  forced  into  it  as  a 
witness.  I  know  of  but  three  exceptions  to  the  incompetency 
of  a  wife  to  testify  against  a  husband  in  a  criminal  case ;  they 
give  to  her  ample  security  against  his  abuse.  She  is  a  com- 
petent witness  in  an  inquiry  against  her  husband,  upon  a 
♦^781  ®^*^S®  which  affects  her  liberty  or  person.  Such,  for 
J  *  instance,  as  a  prosecution  for  a  forcible  marriage, 
though  she  may  have  cohabited  with  him.  2  Russ.,  206 ; 
Fa*«jieZ(f «  case^  4  How.  St.  Tr.,  575 ;  Hawkins,  P.  O.,  B.,  1 ; 
C.  41,  §  18 :  or  she  may  be  a  witness  for  any  gross  injury 
committed  on  her  person.  Lord  Audley^scase^  1  St.  Tr.,  898 ; 
8  How.  St.,  Tr.,  418 :  She  may  be  a  witness  if  he  beats  her, 
to  protect  herself  from  his  future  brutality.  Such  being  the 
law,  the  deposition  ascribed  to  Zulime  in  the  prosecution 
against  Desgrange  was  illegally  taken,  and  it  cannot  be  used 
for  any  purpose  relative,  certainly  not  to  affect  the  rights  of 
third  parties.  What  was  the  state  of  the  prosecution  when 
she  was  summoned  to  give  testimony?  There  had  been  no 
proof  of  Desgranffe's  former  marriage.  There  was  proof  of 
his  having  marriea  her.  She  then  stood,  as  far  as  that  prose- 
cution had  been  carried,  as  the  wife  of  Desgrange.  The 
Vicar-General  presiding  in  it,  says,  not  being  able  to  prove 
the  report  of  Desgrange's  bigamy,  and  having  no  more  proofs 
for  the  present,  let  all  proceedings  be  suspended.  Under  such 
circumstances,  the  mother  of  the  complainant,  then  twenty- 
two  years  of  age,  was  called  upon  to  give  testimony  against 
Desgrange.  He  had  imposed  upon  her  it  is  true.  She  had 
parted  herself  from  him  on  account  of  it.  But  is  it  remarka- 
ble, being  the  father  of  two  of  her  children  then  alive,  that 
she  should  refuse,  when  forced  to  testify,  to  convict  him  of  an 
offense,  the  punishment  of  which  was  stripes  and  the  galleys  ? 
I  represent  the  paper  precisely  as  it  is.  The  deposition  of 
Zulime  was  illegally  taken  there ;  it  is  so  here,  and  this  court, 
in  making  up  its  opinion  in  this  case,  should  not  have  con- 
sidered it  as  admissible  in  evidence. 

But  in  another  view  this  deposition  is  good  for  nothing.  It 
places  Zulime  in  an  inconsistent  position  with  herself,  and  it 
is  opposed  by  all  the  other  proofs  in  this  cause.  Its  utmost 
weight,  in  respect  to  her,  is  to  diminish  the  force  of  her 
declaration,  in  respect  to  the  filiation  and  legitimacy  of  her 
child,  and  that  very  remotely.  Her  acts  and  conduct  are  at 
variance  with  the  deposition ;  the  last  was  taken  when  she 
had  been  for  some  time  separated  from  Desgrange,  avowedly 
for  his  bigamy  in  marrying  her.  She  had  not  lived  with  him 
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for  more  than  a  year,  and  did  not  at  any  time  afterwards  live 
with  him.  When  the  prosecution  of  Desgrange  began  she 
was  living  with  her  family.  When  Desgrange  was  released 
from  prison  no  steps  were  taken  by  either  for  a  reunion.  He 
left  New  Orleans  immediately  upon  his  release  from  jail,  and 
did  not  return  to  it  until  after  the  Vicar-General's  power  to 
resume  the  prosecution  against  him  had  ceased,  by  the  transfer 
of  Louisiana  to  the  United  States.  He  is  charged  in  the 
prosecution  with  an  intention  to  leave  New  Orleans  to  avoid 
it.  He  did  so  instantly  upon  his  release  from  *prison.  r^rirq 
He  returned  in  three  years ;  then  the  relations  of  man  L 
and  wife  between  them  were  not  resumed,  nor  sought  to  be  by 
either.  On  the  contrary,  as  soon  as  it  could  be  done,  she 
prosecutes  him  in  her  maiden  name,  to  be  released  from  his 
name,  and  for  a  divorce.  A  judgment  was  given  in  her  favor. 
The  deposition  ascribed  to  her  neither  proves  nor  disproves 
his  bigamy.  It  means,  and  cannot  be  made  to  mean  any  thing 
else,  than  that  Desgrange  and  herself  had  been  married,  that 
she  had  left  him  on  account  of  reports  of  his  bigamy,  that  she 
had  not  then  been  able  to  get  proofs  of  it ;  that  it  then  gave 
her  no  uneasiness  and  that  she  had  not  heard,  and  did  not 
believe,  that  he  had  three  wives.  In  the  condition  in  which 
she  stood  in  that  tribunal,  shall  what  she  there  was  induced  to 
say  to  save  Desgrange  from  disgraceful  punishment,  be  relied 
upon  to  overturn  and  outweigh  all  the  other  evidence  in  the 
cause,  of  her  marriage  with  Clark ;  his  and  her  repeated  con- 
fessions of  it  to  witnesses,  and  his  recognition  of  their  offspring 
as  his  legitimate  child  ?  It  is  remarkable,  too,  that  this  depo- 
sition, as  well  as  others  in  this  ecclesiastical  record,  confirms 
all  the  facts  related  by  Madame  Despau.  Her  voyage  from 
New  Orleans  to  the  north — the  object  of  it — the  time  when  it 
was  made;  the  arrest  and  imprisonment  of  Desgrange  for 
bigamy,  his  flight  from  New  Orleans,  though  not  in  the  way 
stated  by  her ;  the  subsequent  cohabition  of  Clark  and  Zulime ; 
that  Clark  and  Zulime  were  in  Philadelphia  for  several  months 
in  the  fall  of  1801,  and  spring  of  1802,  under  circumstances 
involving  familiar  relations  and  intercourse ;  that  they  thought 
there  was  a  sufficient  cause  for  them  to  keep  the  marriage 
secret,  Clark  having  been  told  by  counsel  that  a  sentence  of 
the  nullity  of  Zulime's  marriage  with  Desgrange  must  be 
obtained,  before  her  marriage  with  him  could  be  safely  pro- 
claimed. Both  parties  have  repeatedly  declared  that  they 
were  secretly  married.  Clark,  from  the  birth  of  the  com- 
plainant until  he  died,  in  all  of  his  conduct  to  her,  acted 
consistently  with  such  a  declaration.  He  frequently  declared 
her  to  be  his  lawful  child.    No  one  doubts  that  he  made  a  will, 
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in  which  he  proclaimed  her  to  be  so,  making  her  his  universal 
legatee,  whatever  may  have  become  of  that  will  after  his 
death.  Against  all  of  this  evidence,  there  is  nothing  but  the 
deposition  in  the  ecclesiastical  record,  which  has  been  forced 
in  evidence  in  this  cause,  contrary  to  law. 

I  will  now  briefly  notice  two  other  papers  which  the  defen- 
dants were  permitted  to  use  as  evidence  in  this  cause  in  viola- 
tion of  every  rule  for  its  admission.  One  of  them  is  the  record 
of  a  suit  for  alimony,  which,  it  is  said,  was  brought  by  the 
mother  of  the  complainant,  against  Desgrange,  in  1806.  The 
other  is  a  proceeding  by  Mr.  Davis,  the  guardian  of  the  com- 
♦'^ftOl  pl*^'^*"*'  *against  the  executors  of  Clark,  for  main- 
J  tenance  during  her  infancy,  in  which  she  is  termed  the 
natural  child  of  Clark. 

The  petition  in  the  first  is  in  the  usual  formula  to  get  such 
a  case  before  the  court,  but  the  facts  averred  in  it  are  not 
sworn  to.  It  is  signed  by  counsel  in  behalf  of  the  petitioner, 
but  without  more  to  show  that  she  had  directed  it,  or  that  she 
was  in  any  way  informed  of  its  contents.  It  is  dated  about 
the  time  of  the  complainant's  birth.  The  object  of  the  defen- 
dants in  introducing  this  paper  is  to  show  that  the  mother  of 
the  complainant  admitted  herself  in  the  petition  to  be  the 
wife  of  Desgrange,  three  years  after  her  alleged  marriage  with 
Clark.  This  cannot  be  done.  Such  a  paper  would  not  be 
admissible  in  a  suit  against  Zulime  herself.  It  cannot,  then, 
be  so  in  any  other  suit  between  other  parties.  The  petition, 
in  such  a  case,  is  not  admissible  in  another  suit  against  the 
petitioner,  because,  not  being  sworn  to,  its  language  is  re- 
garded as  merely  the  suggestion  of  counsel,  made  for  the  pur- 
pose of  bringing  in  a  defendant  to  answer.  An  answer  in 
chancery,  put  in  under  oath,  is  receivable  against  the  party 
who  sweara  to  it;  but  that  the  narrative  part  of  a  bill  in 
equity,  or  a  declaration  at  common  law  can  be  used  in  another 
suit  against  the  plaintiff  in  the  first,  has  never  been  decided. 
The  reverse  has  repeatedly  been.  It  would  certainly  not  do 
in  the  artificial  and  technical  modes,  in  which  rights  are  prose- 
cuted in  courts  of  justice  to  make  us  answerable  for  the  man- 
ner in  which  they  are  described  or  averred  by  counsel.  If, 
then,  the  mother  of  Zulime  would  not  be  bound  in  another 
suit  by  what  is  stated  in  the  petition  of  the  paper  in  ques* 
tion,  it  must  be  admitted  that  the  paper  was  erroneously  used 
B8  evidence,  to  affect  the  rights  of  her  child  in  this  suit. 

It  is  only  necessary  to  say  concerning  the  statement  in  the 
proceeding  brought  by  Davis,  that  he  denies  upon  oath  that 
he  authorized  his  counsel  to  say  that  the  complainant  was  the 
natural  child  of  Clark. 
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I  have  now  noticed  every  paper  which  has  been  farought 
into  this  suit  as  evidence.  My  views  of  each  of  them  are 
sustained  by  cited  authorities.  They  show  that  the  ecclesias- 
tical record,  and  every  paper  in  connection  with  it,  and  the 
records  for  alimony,  have  been  forced  into  this  case  as  evidenee 
for  the  defendants  contrary  to  law. 

Besides  these  papers,  the  defendants  have  no  other  evidence 
to  gainsay  the  proofs  which  the  complainant  has  given  of  her 
father's  marriage  with  her  mother,  her  right  to  marry  him 
when  she  did  so,  on  account  of  the  bigamy  of  Desgrange. 
There  is  nothing  in  the  record  making  it  doubtful  that  Mr 
fiather  and  mother  repeatedly  acknowledged  that  she  was  their 
legitimate  child.  One  witness,  and  one  only,  was  called  by 
the  defendants  *to  prove  that  on  one  occasion  Clark  r^cai 
spoke  of  her  to  him  as  a  natural  child.  That  was  '- 
De  la  Croix.  He  says  that  Clark  spoke  of  her  as  such  to 
him.  His  testimony  cannot  be  allowed  to  outweigh  Clark's 
declarations  to  Bellechasse,  Boisfontaine,  and  Mrs.  Harper, 
that  she  was  the  lawful  child  of  his  marriage  with  her  mother, 
especially  when  this  was  said  to  those  witnesses,  contempo- 
rarily with  what  De  la  Croix  says  Clark  said  to  him,  and  to 
all  of  them  for  the  same  purpose.  De  la  Croix  says  Clark 
told  him  so  when  he  asked  him  to  become  her  tutor,  and  to  be 
one  of  his  executors  to  that  will  in  which  she  was  called  his 
legitimate  child  and  universal  legatee.  The  other  witnesses 
speak  of  the  same  time  in  connection  with  that  will.  De  la 
Croix  says  he  saw  that  will  in  its  envelope ;  Mrs.  Harper  saw 
and  read  it.  She  swears  that  Clark  spoke  of  her  in  it  as  his 
legitimate  child  and  universal  legatee.  Clark  spoke  again  of 
that  will  to  his  friends  at  his  be<kide  in  the  last  hour  of  hifi 
life.  Their  testimony  is  on  the  record.  It  is  full,  positive^ 
direct,  and  particular,  without  any  difference  between  them. 
The  credit  and  character  of  those  witnesses  are  unimpeached. 
The  defendants  attempted  to  assail  them,  but  these  witnessOB 
examined  for  that  purpose,  one  and  all  of  them,  deoUfe  that 
Bellechasse  and  Boisfontaine  were  persons  of  truth,  honor, 
and  standing.  No  one  has  attempted  to  assail  the  veiinoity  of 
Mrs.  Harper.  De  la  Croix's  statement  must  have  been  a  mis- 
underatanding  of  Clark's  language.  If  not  so,  still  it  must 
yield  to  the  testimony  of  three  witnesses,  to  each  of  whom 
Clark  said  at  different  times  in  connection  with  his  will  that 
Myra  was  his  legitimate  child,  and  to  two  of  whom  h» 
admitted  his  marriage  with  her  mother. 

There  was  but  one  way  to  get  rid  of  the  force  of  the  com* 
plainant's  evidence  in  support  of  her  legitimacy.  It  was  to 
assail  the  integrity  of  her  witnesses.     The  way  in  which  that 

615 


'682] 


Ml  SUPREME  COURT. 

Gtaiines  «.  Belf  et  al. 

vras  attempted  I  have  shown  in  respect  to  Mesdames  Despau 
and  CaiUavet.  It  has  succeeded  with  the  majority  of  the 
jadges  who  have  tried  this  cause  with  me.  But  I  feel  author- 
ized to  say,  that  in  all  of  my  experience  in  the  profession  I 
have  never  heard  of  witnesses  so  assailed  before  and  upon 
such  illegal  testimony;  not  insufficient,  but  inadmissibly 
introduced  into  this  cause  for  that  purpose.  My  brother 
Daniel  thinks  as  I  do,  and  will  express  himself  accordingly. 
Besides,  these  witnesses  have  been  said  to  be  unworthy  of 
credit,  when  in  the  most  important  particulars  of  their  testi- 
mony, concerning  Clark's  marriage  with  the  mother  of  the 
complainant,  and  of  her  legitimacy,  they  are  confirmed  by 
dther  disinterested  witnesses  to  whom  Clark  admitted  both ; 
not  once,  but  several  times  on  different  occasions.  These 
persons  are  strangers  to  the  parties  in  this  suit,  *in  all 
of  those  relations  of  life  which  might  be  supposed  to 
incline  them  to  favor  either.  They  have  not  any  connection 
with  each  other,  except  in  those  social  relations  which  made 
them  companions  and  the  intimate  friends  of  Clark.  They 
have  lived  apart  at  remote  distances  for  many  years  since  the 
death  of  Clark,  knowing  nothing  of  his  child,  except  as  she 
was  seen  by  them  in  her  infancy,  receiving  publicly  the 
caresses  of  her  father  and  hearing  from  him  his  acknowl- 
edgments that  she  was  his  legitimate  child.  Boisfontaine 
tells  us  that  Clark  frequently  told  him,  after  Zulime's  mar- 
riage with  Gardette,  that  he  would  have  made  his  marriage 
with  her  public  if  that  barrier  had  not  been  made,  and  fre- 
quently lamented  to  him  that  it  had  been  made,  but  that  she 
was  blameless.  But  this  witness  shall  speak  for  himself. 
His  testimony  is  taken  from  the  record  without  the  change 
of  a  word. 

"  Court  of  PrcbaU. 

William  Wallace  Whitnby,^ 
and  Myba,  his  wife,  I 

V.  f 

E.  0*Bbabnb,  and  others.     ) 

Interrogatories  to  be  propounded  to  witnesses  on  behalf  of 
the  complainants  in  this  cause : 

1st.  Were  you  acquainted  with  the  late  Daniel  Clark* 
deceased,  of  New  Orleans ;  if  so,  were  you  at  any  time  on 
terms  of  intimacy  with  him  ? 

2d.  Did  the  said  Daniel  Clark  leave,  at  his  death,  any  child 
acknowledged  by  him  as  his  own  ?  If  so,  state  the  name  of 
saoh  child;  whether  said  child  is  still  living:;  'ind,  if  living, 
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what  name  it  now  bears;   as  also  state  when  and  where  and 
at  what  times  said  acknowledgment  of  said  child  was  made. 

8d.  Have  you  any  knowledge  of  a  will  said  to  have  been 
executed  by  said  Clark,  shortly  before  his  decease ;  did  you 
ever  read  or  see  the  said  will,  or  did  Daniel  Clark  ever  tell 
you  that  he  was  making  said  will,  or  had  made  said  will  ?  If 
BO,  at  what  time  and  place ;  and  if  more  than  once ;  state  how 
often  and  when  and  where  ? 

4th.  If  you  answer  the  last  question  affirmatively,  state 
whether  the  said  Daniel  Clark  ever  declared  to  you,  or  to  any 
one  in  your  presence,  the  contents  of  the  said  will ;  and  if  so, 
state  the  whole  of  said  declarations,  and  the  time,  place,  and 
manner,  in  which  they  were  made,  before  whom,  and  all  the 
circumstances  which  occurred,  when  such  declaration  was 
made. 

5tlu  State  how  long  before  his  death  you  saw  the  said 
Daniel  Clark  *for  the  last  time ;  how  long  before  his  rveoo 
death  he  spoke  of  his  last  will,  and  what  he  said  in  ^ 
relation  to  his  aforesaid  child. 

6th.  State  whether  you  ever  heard  any  one  say  he  had  read 
the  said  will ;  if  so,  state  whom,  what  was  said,  and  whether 
the  said  person  is  now  living  or  not. 

(Signed,)  WiL  W.  Wobthikgton, 

Far  Plaintiff. 

OroU'JShcamined. 

1st.  Each  witness  examined  and  answering  any  one  of  the 
foregoing  interrogatories,  is  desired  to  state  his  name,  age, 
residence,  and  employment ;  and  whether  he  is  in  any  manner 
connected  with  or  related  to  any  of  the  parties  to  the  suit,  or 
has  any  interest  in  the  event  of  the  same. 

2d.  How  long  did  you  know  Daniel  Clark,  and  under  what 
circumstances?  And  if  you  presume  to  state  that  Daniel 
Clark  left  any  child  at  his  decease,  state  who  was  the  mother 
of  said  child,  and  who  was  the  husband  of  that  mother.  State 
all  the  circumstances  fully  and  in  detail,  and  whether  said 
Clark  was  ever  married ;  and  if  so,  to  whom,  when  and  where. 

8d.  If  said  Clark  ever  acknowledged  to  you  that  he  sup- 
posed himself  to  be  the  father  of  a  child,  state  when  and  where 
he  made  such  an  acknowledgment,  and  all  the  circumstances 
of  the  recognition  of  such  a  child  or  children,  and  whether 
the  act  was  public  or  private. 

4th.  Did  said  Clark  consider  you  as  an  intimate  friend,  to 
whom  he  might  confide  communications  so  confidential  as 
those  relating  to  his  will?  If  aye,  state  what  you  know  of 
your  own  personal  knowledge  of  the  contents  of  said  will^ 
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and  be  careful  to  distinguish  between  what  you  state  of  jour 
own  knowledge,  and  what  from  hearsay. 

The  defendants  propound  the  foregoing  interrogatories  with 
a  full  reservation  of  all  legal  exceptions  to  the  interrogatories 
in  chief,  the  same  not  being  pertinent  to  the  issue,  and  the 
last  of  said  interrogatories  being  calculated  merely  to  dniw 
from  the  witnesses  hearsay  declarations. 

(Signed)  L.  C.  Duncan, 

Far  Defendants, 

In  pursuance  of  the  annexed  commission,  directed  to  me, 
the  undersigned,  justice  of  the  peace,  personally  appeared 
Pierre  Baron  Boisfontaine,  who,  being  duly  sworn  to  declare 
the  truth,  on  the  questions  put  to  him  in  this  cause,  in  answer 
to  the  foregoing  interrogatories,  says : 

1st.  In  reply  to  the  first  interrogatory,  he  answers : 
I  was  acquainted  with  the  late  Daniel  Clark,  of  New  Orleans* 
and  was  many  years  intimate  with  him. 

*5841  *^^*  ^^  reply  to  the  second  interrogatory,  he  answers : 
-'  Mr.  Clark  left  at  his  death  a  dau^ter,  named  Myra, 
whom  he  acknowledged  as  his  own,  before  and  after  her  birth, 
and  as  long  as  he  lived.  In  my  presence  he  spoke  of  the 
necessary  preparation  for  her  birth ;  in  my  presence  asked  my 
brother's  wife  to  be  present  at  her  birth  ;  and  in  my  presence 
proposed  to  my  sister  and  brother-in-law,  Mr.  S.  B.  Davis,  that 
they  should  take  care  of  her  after  her  birth.  After  her  birth 
he  acknowledged  her  to  me  as  his  own,  constantly,  and  at 
various  places.  He  was  very  fond  of  her,  and  seemed  to  take 
pleasure  in  talking  to  me  about  her.  When  he  communicated 
to  me  that  he  was  making  his  last  will,  he  told  me  he  should 
acknowledge  her  in  it  as  his  legitimate  daughter.  The  day 
before  he  died,  he  spoke  to  me  about  her  with  great  affection, 
and  as  being  left  his  estate  in  his  last  will.  The  day  he  died 
he  spoke  of  her  with  the  interest  of  a  dying  parent,  as  heir  of 
his  estate  in  his  last  will.  She  is  still  living,  and  is  now  the 
wife  of  William  Wallace  Whitney. 
3d.  In  reply  to  the  third  interrogatory,  he  answers : 
About  fifteen  days  before  Mr.  Clark's  death,  I  was  present 
at  his  house,  when  he  handed  to  Chevalier  De  la  Croix  a 
sealed  packet,  and  told  him  that  his  last  will  was  finished,  and 
was  in  that  sealed  packet.  About  ten  days  before  this,  be 
had  told  me  that  it  was  done.  Previous  to  this,  commencing 
about  four  months  before  his  death,  he  had  often  told  me  he 
was  making  his  last  will.  He  said  this  in  conversations  to 
Bie  on  the  plantation,  and  at  his  house ;  and  I  heard  him  men- 
tion this  subject  at  Judge  Pitot's.  I  frequently  dined  at 
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Judge  Pitot's,  with  Mr.  Clark,  on  Sundays.  The  day  before 
he  died,  he  told  me  that  his  last  will  was  below  in  his  office- 
room,  in  his  little  black  case.  The  day  he  died,  he  mentioned 
his  last  will  to  me. 

4th.  In  reply  to  the  fourth  interrogatory,  he  answers : 
I  was  present  at  Mr.  Clark's  house,  about  fifteen  days  before 
his  death,  when  he  took  from  a  small  black  case,  a  sealed 
packet,  handed  it  to  Chevalier  De  la  Croix,  and  said,  my  last 
will  is  finished ;  it  is  in  this  sealed  packet  with  valuable 
papers ;  as  you  consented,  I  have  made  you  in  it,  tutor  to  my 
daughter.  If  any  misfortune  happens  to  me,  will  you  do  for 
her  all  you  promised  me ;  will  you  take  her  at  once  from  Mr. 
Davis?  I  have  given  her  all  my  estate  in  my  will,  an  annuity 
to  my  mother,  and  some  legacies  to  friends ;  you,  Pitot  and 
Bellechasse,  are  the  executors.  About  ten  days  before  this, 
Mr.  Clark,  talking  of  Myra,  said  that  his  will  was  done.  Pre- 
vious to  this,  he  often  told  me,  commencing  about  four  months 
before  his  death,  that  he  was  making  his  last  will.  In  these 
conversations,  he  told  me  that  in  his  will  he  should  acknow- 
ledge his  daughter  Myra  *as  his  legitimate  daughter,  r«eoe 
and  give  her  all  his  property.  He  told  me  that  Cheva-  ^ 
lier  De  la  Croix  had  consented  to  be  her  tutor  in  his  will,  and 
had  promised,  if  he  died  before  doing  it,  to  go  at  once  to  the 
North,  and  take  her  from  Mr.  Davis ;  that  she  was  to  be  edu- 
cated in  Europe.  He  told  me  that  Chevalier  De  la  Croix, 
Judge  Pitot,  and  Colonel  Bellechasse,  were  to  be  executors  in 
his  will.  Two  or  three  days  before  his  death,  I  came  to  see 
Mr.  Clark  on  plantation  business ;  he  told  me  he  felt  quite 
ill.  I  asked  him  if  I  should  remain  with  him ;  he  answered 
that  he  wished  me  to.  I  went  to  the  plantation  to  set  things 
in  order,  that  I  might  stay  with  Mr.  Clark,  and  returned  the 
same  day,  to  Mr.  Clark,  and  stayed  with  him  constantly,  till 
he  died.  The  day  before  he  died,  Mr.  Clark,  speaking  of  his 
daughter  Myra,  told  me  that  his  last  will  was  in  his  office- 
room  below,  in  the  little  black  case ;  that  he  could  die  con- 
tented, as  he  had  insured  his  estate  to  her  in  the  will.  He 
mentioned  his  pleasure  that  he  had  made  his  mother  comforta- 
ble by  an  annuity  in  it,  and  remembered  some  friends  by  lega- 
cies. He  told  me  how  well  satisfied  he  was  that  Chevalier 
De  la  Croix,  Judge  Pitot,  and  Bellechasse,  were  executors  in 
it,  and  Chevalier  De  la  Croix  Myra's  tutor.  About  two  hours 
before  his  death,  Mr.  Clark  showed  strong  feelings  for  said 
Myra,  and  told  me  that  he  wished  his  will  to  be  taken  to 
Chevalier  De  la  Croix,  as  he  was  her  tutor  as  well  as  one  of 
the  executors  in  it ;  and  just  afterwards  Mr.  Clark  told  Lubin, 
his  confidential  servant,  to  be  sure,  as  soon  as  he  died,  to 
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carry  his  little  black  case  to  Chevalier  De  la  Croix.  After  this* 
and  in  a  very  short  time  before  Mr.  Clark  died,  I  saw  Mr. 
Relf  take  a  bundle  of  keys  from  Mr.  Clark's  armoire,  one  of 
which,  I  believe,  opened  the  little  black  case ;  I  had  seen  Mr. 
Clark  open  it  very  often.  After  taking  these  keys  from  the 
armoire,  Mr.  Relf  went  below.  When  I  went  below  I  did  not 
see  Mr.  Relf,  and  the  office-room  door  was  shut.  Lubin  told 
me  that  when  Mr.  Relf  went  down  with  the  keys  from  the 
armoire,  he  followed,  saw  him  then,  on  getting  down,  go  into 
the  office-room,  and  that  Mr.  Relf,  on  going  into  the  office- 
room,  locked  the  office-room  door.  Almost  Mr.  Clark's  last 
words  were  that  his  last  will  must  be  taken  care  of  on  said 
Myra's  account. 

5th.  In  reply  to  the  fifth  interrogatory,  he  answers : 
I  was  with  Mr.  Clark  when  he  died ;   I  was  by  him  con- 
stantly for  the  last  two  days  of  his  life.     About  two  hours 
before  he  died,  he  spoke  of  his  last  will  and  his  daughter 
Myra  in  connection,  and  almost  his  last  words  were  about  her, 
and  that  this  will  must  be  taken  care  of  on  her  account. 
6th.  In  reply  to  the  sixth  interrogatory  he  answers : 
When,  after  Mr.  Clark's  death,  the  disappearance  of  his  last 

•/iftfil  *^^^^  ^^^  ^^®  subject  of  conversation,  I  related  what 
-I  Mr.  Clark  told  me  about  his  last  will  in  his  last  sick- 
ness. Judge  Pitot  and  John  Lynd  told  me  that  they  read  it 
not  many  days  before  Mr.  Clark's  last  sickness ;  that  its  con- 
tents corresponded  with  what  Mr.  Clark  had  told  me  about 
it;  that  when  they  read,  it  was  finished;  was  dated  and 
signed  by  Mr.  Clark ;  was  an  holographic  will ;  was  in  Mr. 
Clark's  handwriting;  that  in  it  he  acknowledged  the  said 
Myra  as  his  legitimate  daughter,  and  bequeathed  all  his  estate 
to  her;  gave  an  annuity  to  his  mother,  and  legacies  to  some 
friends ;  the  Chevalier  Delacroix  was  tutor  of  said  Myra,  his 
daughter;  Chevalier  Delacroix,  Colonel  Bellechasse,  Judge 
Pitot,  were  executors.  Judge  Pitot  and  John  Lynd  are  dead. 
The  wife  of  William  Harper  told  me  she  read  it.  Colonel 
Bellechasse  told  me  that  Mr.  Clark  showed  it  to  him  not  many 
days  before  his  last  sickness;  that  it  was  then  finished. 
Colonel  Bellechasse  and  the  lady,  who  was  Madame  Harper, 
are  living. 

In  reply  to  the  first  cross-interrogatory,  he  answers : 
My  name  is  Pierre  Baron  Boisfontaine  ;  my  age  about  fifty- 
eight  ;  I  have  been  some  time  in  Madison ville ;  the  place  of 
my  family  abode  is  near  New  Orleans,  opposite  side  of  the 
river;  I  was  eight  years  in  the  British  army;  I  was  several 
vears  agent  for  Mr.  Clark's  plantations ;  since  his  death  have 
Deen  engaged  in  various  objects ;  I  now  possess  a  house  and 
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lots,  and  derive  my  revenue  from  my  slaves,  cows,  &o.  I  am 
in  no  manner  connected  with,  or  related  to,  any  of  the  parties 
of  this  suit;  I  have  no  interest  in  this  suit. 

In  reply  to  the  second  cross-interrogatory,  he  answers : 
I  knew  Daniel  Clark  between  nine  and  ten  years ;  I  knew 
him  as  the  father  of  Myra  Clark ;  she  was  born  in  my  house, 
and  was  put  by  Mr.  Clark,  when  a  few  days  old,  with  my 
sister  and  brother-in-law,  Samuel  B.  Davis.  I  was  IVfr.  Clark's 
agent  for  his  various  plantations  —  first  the  Sligo  and  the 
Desert,  then  the  Houmas,  the  Havana  Point,  and  when  he 
died  of  the  one  he  purchased  of  Stephen  Henderson.  He 
respected  our  misfortunes,  knowing  that  our  family  was  rich 
and  of  the  highest  standing  in  St.  Domingo  before  the  revo- 
lution. The  mother  of  Myra  Clark  was  a  lady  of  the  Car- 
riSre  family.  Not  being  present  at  any  marriage,  I  can  only 
declare  it  as  my  belief,  Mr.  Clark  was  her  husband.  To 
answer  this  question  in  detail  as  is  demanded,  it  is  necessaiy 
that  I  state  what  was  communicated  to  me.  It  was  repre- 
sented to  me  that  this  lady  married  Mr.  Desgranee  in  good 
faith ;  but  it  was  found  out  some  time  afterwards  that  he 
already  had  a  living  wife,  when  lady  nSe  Carridre,  separated 
from  him.  Mr.  Clark,  some  time  after  this,  married  her  at  the 
North.  When  the  time  arrived  for  it  to  be  made  public,  inter- 
ested *  persons  had  produced  a  false  state  of  things  r«co'7 
between  them ;  and  this  lady  being  in  Philadelphia,  '- 
and  Mr.  Clark  not  there,  was  persuaded  by  a  lawyer  employed, 
that  her  marriage  with  Mr.  Clark  was  invalid ;  which  believ- 
ing, she  married  Monsieur  Gardette.  Some  time  afterwards, 
Mr.  Clark  lamented  to  me  that  this  barrier  to  making  his 
marriage  public,  had  been  created.  He  spoke  to  me  of  his 
daughter  Myra  Clark,  from  the  first,  as  legitimate ;  and  when 
he  made  known  to  me  that  he  was  making  his  last  will,  he 
said  to  me  that  he  should  declare  her  in  it  as  his  legitimate 
daughter.  From  the  above  I  believe  there  was  a  marriage. 
In  reply  to  the  third  cross-interrogatory,  he  answers : 
Mr.  Clark  made  no  question  on  this  subject  before  and  after 
her  birth,  and  as  long  as  be  lived  he  exercised  the  authority 
of  a  parent  over  her  destiny.  He  was  a  very  fond  parent ; 
he  sustained  the  house  of  Mr.  Davis  and  Mr.  Harper,  because 
my  sister  had  her  in  care,  and  Mrs.  Harper  suckled  her.  He 
sustained  Harper  as  long  as  he  lived,  and  conferred  great 
benefits  on  my  brother-in-law.  He  spoke  of  her  mother  with 
great  respect,  and  frequently  told  me  after  her  marriage  with 
Mr.  Gardette,  that  he  would  have  made  his  man*iage  with  her 
public  if  that  barrier  had  not  been  made,  and  frequently 
lamented  to  me  that  this  barrier  had  been  made,  but  that  she 
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vas  blaraeledB.  He  said  he  never  would  give  Myra  a  step- 
mother. When,  in  1813,  he  communicated  to  me  that  he  was 
making  his  last  will  for  her,  he  showed  great  sensibility  as  to 
her  being  declared  legitimate  in  it.  While  I  was  with  him  at 
his  death-sickness,  and  even  at  the  moment  he  expired,  he  was 
in  pei'fect  possession  of  his  senses ;  and  no  parent  could  have 
manifested  greater  affection  than  he  did  for  her  in  that  period. 
Nearly  his  last  words  were  about  her,  and  that  his  will  must 
be  taken  care  of  on  her  account.  She,  the  said  Myra,  is  the 
only  child  Mr.  Clark  ever  acknowledged  to  me  to  be  his.  She 
was  born  in  July,  1805. 

In  reply  to  the  fourth  cross-interrogatory,  he  answers : 

I  was  a  friend  of  that  confidential  character,  from  the  time 
of  said  Myra^s  birth.  Mr.  Clark  treated  me  as  a  confidential 
friend  in  matters  relating  to  her  and  his  affairs  generally. 

In  reply  to  the  fourth  cross-interrogatory: 

I  have  stated  what  I  knew  concerning  Mr.  Clark's  last  will. 
My  recollection  of  these  facts  is  distinct.  The  circumstances 
connected  with  them  were  of  such  a  character  that  my  recol- 
lection of  them  could  not  easily  be  impaired. 

(Signed)  P.  Baron  Boisfontainb. 

Which  answers  being  reduced  to  writing  were  sworn  to  and 
signed  by  the  said  witness  in  my  presence;  in  testimony 
♦^ftftl  ^'^^r®^^  *  I  ^^^®  hereunto  affixed  my  hand  and  private 
^  seal,  at  the  parish  of  St.  Tammany,  in  the  State  of 
Louisiana,  this  twenty-seventh  day  of  May,  eighteen  hundred 
and  thirty-five. 

(Signed)  David  B.  Mobgan, 

Justice  of  the  Peace,     [l.  8.] 

A  true  copy  of  the  commission  for  interrogatories,  (and 
answers  thereto,)  propounded  to  Pierre  Baron  Boisfontaine, 
on  file  in  court  of  probates,  in  and  for  the  parish  and  city  of 
New  Orleans. 

W.  P.  C.  DXTPLBSSIS, 

New  Orleans,  20th  April,  1840,  Register  of  WiUsr 

Bellechasse*s  testimony  confirms  that  of  Boisfontaine,  as  to 
Clark's  frequent  acknowledgments  that  Myra  was  his  legiti- 
mate daughter.  Mrs.  Smyth,  formerly  Mrs.  Harper,  who 
nursed  her,  does  the  same.  Each  of  them  also  speak  with 
positiveness  concerning  the  will  of  1813.  With  three  such 
witnesses  to  sustain  them,  I  believe  that  Mesdames  Despau 
and  Caillavet  have  spoken  the  truth  concerning  Clark's  mar- 
riage with  Zulime.  If  they  did  not,  the  testimony  of  Belle- 
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eliaase,  Boisfontaine,  and  Mrs.  Smyth,  is  the  most  remarkable 
coineidence  of  truth  with  falsehood  that  has  ever  happened, 
and  it  can  only  be  resisted  by  imputing  to  all  of  them,  a  com- 
bination to  perjure  themselves  for  the  same  purpose.  That 
no  one  has  said  or  can  believe.  Bellechasse  and  Boisfontaine 
were  brought  into  this  case  as  witnesses,  with  characters  of 
their  own  to  command  belief  and  respect.  Neither  of  them 
can  be  doubted,  for  the  defendant's  witnesses  who  were 
brought  to  assail  them,  could  only  answer  that  both  had  always 
been  honorable  men.  Mrs.  Smyth's  veracity  has  not  been 
questioned  in  any  way.  I  cannot  then  but  believe,  that  the 
paternity  and  legitimacy  of  Myra  Clark  Gaines  has  been  fully 
established,  as  the  law  requires  it  to  be  done.  There  is  noth- 
ing in  the  case  opposed  to  it,  but  those  doubts  and  sus- 
picions which  will  sometimes  bear  down  truth,  in  its  relation 
to  the  extraordinary  realities  of  life.  The  history  of  Mrs. 
Gaines  is  one  of  them.  It  has  been  made  more  so  by  the 
result  of  her  case  in  this  court. 

I  will  now  notice  two  other  points  which  were  urged  in  the 
argument  of  this  case. 

It  was  said,  the  complainant  could  not  recover,  even  if  it 
had  been  proved  or  was  admitted  that  her  father  and  mother 
were  married,  because  there  had  not  been,  before  that  mar- 
riage took  place,  a  sentence  of  the  nullity  of  the  marriage 
with  Desgrange. 

The  other  was,  supposing  Zulime  to  have  been  then  free  to 
marry  and  that  she  did  marry  Clark,  it  was  a  clandestine 
*marria|;e,  which  has  no  civil  effects  according  to  the  r«cQQ 
law  of  Louisiana,  to  give  to  the  issue  a  right  of  inheri-  ^ 
tance. 

An  inaccurate  translation  of  the  4th  Law,  of  the  20th  Tit., 
of  the  8th  Book,  of  the  Nueva  Recopilacion,  was  cited  in  sup- 
port of  the  first.  It  shall  be  given  at  length,  followed  by  the 
original,  and  with  what  I  believe  to  be  a  correct  translation. 
Without  doing  so,  the  inapplication  of  the  law  to  this  case, 
would  not  be  seen. 

The  8th  Book,  Tit.,  20,  Law  4,  Nueva  Recopilacion,  as 
translated,  and  cited  reads  thus :  ^*  Should  a  woman,  either 
married^  or  even  only  publicly  betrothed^  before  Our  Holy 
Mother  the  Church,  commit  adultery,  although  she  should 
ALLEGE  AND  SHOW  that  her  marriage  is  null  and  void, 
either  on  account  of  near  relationship  by  consanguinity,  or 
affinity  within  the  4th  degree,  OB  because  one  of  the 

SPOUSES  WAS   PBEVIOUSLY  BOUND  BY  ANOTHER  MARRTAOE, 

or  had  made  a  vow  of  chastity,  or  was  about  entering  a  reli- 
gious com n) unity,  or  had  some  other  reason — yet  for  ALL 
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THIS  she  is  not  to  be  allowed  to  do  what  is  forbidden ;  and  she 
cannot  prevent  her  husband  from  bringing  a  suit  for  aduUery^ 
both  against  HEB  and  the  adultebeb,  as  if  the  mabbiagib 
WAS  NOT  A  TBUE  ONE.    We  decree  against  such  persons — 

WHOM    WE    GONSIDBB    AS   HAVING    COMMITTED    ADULTI^T, 

(^que  habemos  par  adulteros^)  the  law  of  the  fuero  be  strictly 
followed,  which  treats  about  advlterers^  and  is  the  first  law  of 
this  title.*'    See  Nueva  Rec,  Book  8,  Tit-  20,  Law  4. 

The  original  is  as  follows : 

Ley  IIIL  Que  la  desposada  que  comete  adulterio,  no  se  escosa 
por  dezir  que  el  matrimonio  fue  ninguno  y  no  valio. 

Si  alguno  muger  estando  con  alguno  casada,  o  desposada 
por  palabras  de  presente  en  haz  de  la  sancto  madre  Iglesia 

cometiere  adulterio,  que  aungue  se  diga  y 

[Doo  Feniando»  y  dont  prucuc  por  alguuas  causas  y  razones  q'  el 

fitotoT^c^? J?*  ^  **  dicho  matrimonio  fue  ninguno,  hora  por  ser 

parientes  en  cdsanguinidad,  o  annidad, 
dentro  del  quarto  grado,  hora  porque  qualquiera  dellos  sea 
obligado  antes  a  otro  matrimonio,  o  ay  a  facho  veto  de  estidad 
o  de  entrar  en  religion,  o  por  otra  cosa  alguna,  pues  ya  por 
ellos  no  q'  do  de  fazer  lo  q'  no  deuia,  q'  por  esto  no  se  escusen 
a  que  el  marido  pueda  acusar  de  adulterio,  asi  ala  muger  oomo 
al  adultero,  como  si  el  matrimonio  fuesse  verdadero.  Y  man- 
damos,  q'  enestas  tales  q'  assi  auemos  por  adulteros,  y  en  sus 
bienes,  se  execute  lo  contenido  en  la  ley  del  fuero  de  las  leyes, 
que  fabla  de  los  que  cometen  delicto  de  adulterior,  que  es 
la  primera  deste  titulo. 

[GOO]  '[Correct  TranslatioiLl 

Law  IV.  That  the  married  tvaman  who  eommita  adultery  cannot 
excuse  herself  by  saying  that  the  matrimony  woe  null  and  void. 

If  any  woman  being  married  to  a  man,  or  engaged  by  word 
de  prcBsenti^  in  the  face  of  the  holy  mother  church,  shall  com- 
mit adultery,  and  shall  say  and  prove  by  certain  causes  and 
reasons,  that  the  said  matrimony  was  null  either  because  the 
contracting  parties  were  related  by  consanguinity  or  affinity 
within  the  fourth  degree,  or  because  either  of  them  may  have 
before  contracted  the  obligation  to  marry  another  person^  or  may 
have  made  vow  of  chastity,  or  to  enter  into  any  religious 
order,  or  for  some  other  reason,  on  which  account  they  were 
not  willing  to  do  what  they  ought  not  to  do,  nevertheless 
these  reasons  are  not  such  as  to  prevent  the  husband  from 
accusing  as  well  the  wife  as  the  adulterous  man,  the  same  as  if 
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the  marriage  had  been  valid.  And  we  order  that,  with  regard 
to  these  persons,  whom  we  hold  to  be  adulterers,  and  likewise 
with  regard  to  their  goods,  there  shall  be  executed  what  is 
presented  in  the  law.^ro  de  las  leye%;  which  relates  to  those 
who  commit  the  crime  of  adultery. 

RecopUcLcion  de  las  leyes;  Libra  FZZJ.,  Titulo  JTZl,  de  las 
adulteries  incestos  y  esturpros. 

I  write  diffidently  upon  such  subjects,  but  not  without  due 
care.  The  result  of  ray  examination  is,  that  the  law  just  given 
has  no  bearing  upon  this  case. 

It  has  not  so,  in  the  first  place,  because  the  penalties  to  be 
imposed  by  it  can  only  be  applied  to  one  who  has  been  charged 
and  convicted  of  adultery,  upon  an  authorized  accusation. 
By  that  is  meant,  such  as  the  laws  of  Spain  permit  to  be  made 
against  an  adulterer  or  adulteress,  only  bv  certain  persons, 
and  within  fixed  times.  '  The  Spanish  law  for  such  a  purpose 
is  as  fixed  as  is  the  punishment  of  the  offence.  It  does  not 
permit  the  charge  to  be  made  by  any  or  every  one.  Certain 
persons  are  named  who  may  make  ifc,  and  another  can  only  do 
so  when  the  scandal  has  become  notoriously  offensive  to  public 
purity  and  morals. 

I  shall  cite  from  the  Institutes  of  Asa  Y.  Maniel,  illustrated 
by  Palaccos,  having  the  original  work  and  Johnson's  transla- 
tion before  me.  And  I  do  so  because  I  find  the  translation 
introduced  into  White's  Recopilacion  is  frequently  cited  in 
Louisiana,  and  is  so  by  one  of  the  learned  judges  who  sat  in 
this  case  in  the  Circuit  Court. 

^'  While  the  marriage  is  not  dissolved  by  the  sentenoe  of 
the  church,  the  father,  the  adulteress,  her  brother,  paternal 
and  maternal  uncles  were  legitimate  accusers  of  the  adulterer, 
and  for  sixty  days  after  a  dissolution,  either  of  them  may 
accuse. 

*Whilst  the  marriage  continued,  if  the  adultery  is  r^eg-t 
publicly  scandalous,  any  one  belonging  to  the  town  ^ 
may  accuse,  and  for  four  months  afterward. 

If  the  husband  dies,  the  accusation  may  be  made  in  dx 
months  after,  computing  from  the  day  when  the  crime  was 
committed. 

So,  whilst  the  married  persons  were  united,  five  months 
were  allowed  for  an  accusation,  unless  force  was  used,  and  then 
the  ravisher  might  be  charged  at  any  time  within  thirty  years. 

An  accusation  made  after  the  times  stated  might  be  avoided 
by  the  accused  by  such  an  exception.  It  was  another  availar 
ble  exception  if  the  wife  could  prove  she  had  committed  the 
offence  with  the  consent  of  her  husband :  so  if  knowing  the 
adultery  he  continues  to  cohabit  with  his  wife.     Nor  could  he 
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accuse  after  having  said  before  the  judge  that  he  did  not  wish 
to  accuse  his  wire.  After  accusation  and  an  acquittal  foi 
want  of  proofs,  the  prosecution  could  not  be  renewed.  A 
husband  of  bad  habits  and  dissolute  character  could  not  ao- 
cuse."  I  do  not  notice  the  note  by  Palacios  to  the  text,  from 
which  the  citation  has  just  been  made,  because  it  does  not 
particularly  bear  upon  the  point  in  question.  PalaeioB  mo 
recula  ilvs  lix  da ;  Tomo  Segundo  ;  Sep.  Ed.,  150. 

t  have,  however,  been  more  particular  in  citing  the  law  for 
such  accusations,  that  it  may  be  seen,  as  the  mother  of  the 
complainant  was  never  accused  of  adultery  according  to  law, 
that  she  cannot  be  charged  now  with  being  an  adulteress,  to 
bring  upon  herself  or  her  child  any  of  the  consequences  which 
might  have  resulted  to  both,  if  she  had  been  convicted  under 
the  4th  Law,  in  Title  20,  of  the  8th  Book,  of  Nueva  RecopUa- 
eion.  But  had  she  been  so,  the  law  fuero  de  las  leyeSj  by 
which  she  would  have  been  punished,  does  not  declare  a  child 
that  she  may  have  had,  illegitimate.  That  can  only  be  done 
in  another  proceeding,  in  which  it  shall  be  proved  that  such 
child  was  tne  conception  of  an  adulterous  connection. 

Further,  a  brief  analysis  of  the  law  will  show  that  it  has  no 
relation  to  the  purpose  for  which  it  was  cited. 

It  provides  for  five  specific  causes  of  canonical  impediments 
for  which  a  marriage  may  be  invalidated  or  pronounced  null, 
with  a  general  provision  for  others  of  a  like  kind,  without 
mentioning  any  civil  disability  for  which  a  marriage  is  null 
and  void,  and  declares  that  a  married  woman,  for  such  causes 
of  canonical  impediment,  even  though  her  marriage  on  account 
of  them  was  not  valid,  should  not  prevent  the  husband  of  that 
invalid  marriage  from  accusing  her  of  adultery,  and  the  person 
also  with  whom  she  may  have  offended.  And  pronounces  them 
adulterers  ^^  upon  whom  shall  be  executed  what  is  prescribed 
*&921  ^^  ^^^  *^^^  fuero  de  laa  leves^  which  relates  to  those 
J  who  commit  the  crime  of  adultery." 

I  mention  the  impediments  in  the  order  that  they  are  in  the 
ease.  Consanguinity  or  affinity  within  the  4th  degree,  a  con- 
tract to  marry  another  person,  a  vow  of  cliastity,  or  one  to 
enter  into  any  religious  order. 

The  error  of  the  first  translation  is  a  misapprehension  of 
the  original  in  respect  to  the  contract  to  marry  another  person. 
The  words  in  the  original  are,  ^*  Sora  porque  qtudquiera  deUoe 
9ea  ohligado  <mten  a  otro  matrimanioJ*^  They  are  rendered,  ^^  or 
because  one  of  the  spouses  was  previously  bound  by  another 
marriage."  They  should  have  been,  ''or  because  either  of 
them  may  have  before  contracted  the  obligation  to  many 
another  person." 
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The  difference  between  the  two  is,  that  the  mistranslation 
substitutes  for  a  contract  or  obligation  to  marry,  which  does 
not  excuse  the  woman  from  the  charge  of  adultery,  though  it 
may  make  her  marriage  invalid,  an  actual  marriage  disre- 
garded by  her  from  her  marriage  with  another,  which  is 
bigamy,  and  which  being  imputed  to  the  complainant*s  mother, 
is  said  to  make  her  illegitimate,  because,  when  she  married 
Clark,  there  had  not  been  a  sentence  of  the  nullity  of  the 
marriage  with  Desgrange. 

The  law  of  which  we  are  speaking  is  one  which  declares 
that  certain  criminal  impediments  to  marriage,  mentioning 
only  some  of  them,  shall  not  excuse  a  woman  from  being  an 
adulteress,  when  she  has  been  either  "married  or  betrothed 
before  the  holy  mother,  the  church."  But  bigamy  is  not  an 
impediment  in  the  sense  in  which  that  word  is  used  canoni- 
cally  in  respect  to  marriage.  It  is  a  civil  objection,  because 
one  already  married,  and  that  marriage  not  being  dissolved  by 
death  or  the  operation  of  law,  neither  of  the  parties  to  it  can 
contract  marriage  with  another  without  being  guilty  of  the 
offense  of  bigamy,  which  is  punished  by  the  Spanish  law  as 
an  offense,  differently  from  what  adultery  is,  and  with  the 
severest  penalties.  Had  it  been  intended  that  a  marriage 
with  a  bigamist  should  make  a  woman  an  adulteress,  if,  upon 
finding  out  the  imposition  upon  her,  she  shall  abandon  the 
imposter  and  marry  another,  it  would  have  been  so  declared. 
But  that  is  not  done,  and  therefore  the  4th  law  of  the  20th 
title  of  the  8th  book  of  the  Nueva  Recopilacion  cannot  be 
applied  in  this  case. 

But  there  was  in  the  argument  a  further  misapprehension 
of  the  ecclesiastical  law  oi  Spain  in  respect  to  the  cases  of 
marriage  for  which  sentence  of  nullity  was  necessary,  before 
the  marriage  was  considered  as  legally  dissolved  or  only  par- 
tially so  for  separation  a  mensd  et  thoro.  Such  sentences  were 
so,  only  in  cases  of  canonical  impediments,  whether  they  were 
such  as  *  made  the  marriage  void  or  voidable.  But  in  r^rgo 
the  case  of  an  objection  to  the  validity  of  a  marriage  '- 
on  account  of  a  civil  disability,  and  not  a  canonical  impedi- 
ment, no  declaratory  sentence  of  nullity  is  absolutely  neces- 
sary. The  most  familiar  instances  of  the  last  found  in  the 
books,  is,  when,  at  the  time  of  a  second  marriage,  one  of  the 
parties  had  been  previously  legally  married,  and  that  marriage 
not  dissolved  by  death  or  the  operation  of  law.  Such  was  the 
marriage  of  the  complainant's  mother  with  Desgrange. 

In  such  cases,  the  marriage  being  void  from  its  beginning, 
on  account  of  the  bigamy,  it  is  not  necessary  that  there  should 
be  a  declaratory  sentence  of  nullity  to  reinstate  the  party 
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imposed  upon  in  all  the  rights  of  a  single  person,  or  nnmar- 
ried  condition.  Where  there  is  bigamy  there  is  never  a  com- 
plete marriage,  it  being  only  an  abuse  of  the  forms  of  maniage 
in  violation  of  the  ecclesiastical  and  civil  law,  which  declares 
"that  marriage  is  null  where  either  of  the  parties  stand 
already  married  to  another  person,  for  as  one  cannot  be  mar- 
ried to  two  persons  at  once,  the  marriage  to  the  first  being 
valid,  the  other  must  be  void." 

It  is  true,  in  such  cases,  the  ecclesiastical  court  may  be 
resorted  to  by  the  party  imposed  upon,  to  get  a  declaration 
from  it  that  the  marriage  is  void,  but  not  on  account  of  its 
being  a  matrimonial  cause  exclusively  of  ecclesiastical  cog- 
nizance, because,  as  Palacios  says,  that  the  causes  or  trials  of 
those  who  contract  a  second  marriage  during  the  life  of  the 
first  wife  are  by  a  royal  circular  of  the  6th  February,  1770, 
L.  10,  tit.  28,  lib.  12,  Neu.  Recop.,  declared  exclusively  of 
royal  or  lay  and  military  jurisdictions,  according  to  the  per- 
sons who  may  ofifend ;  but  that  by  the  royal  decree  of  the 
10th  December,  1781,  (which,  however,  does  not  appear  in 
the  Neu.  Rec),  the  ecclesiastical  jurisdiction  may  also  take 
cognizance  of  the  mode,  and  for  the  reason  expressed  by  the 
same  decree.  White,  Rec.  1,  46,  note  28.  But  it  is  optional 
to  the  party  to  make  such  an  application  to  the  ecclesiastial 
court,  and  if  it  be  done,  the  question  of  the  validity  of  the 
marriage  will  be  raised,  and  whatever  sentence  the  coart  may 
give  will  be  binding.  But  if  convinced  of  the  bigamy,  the 
victim  of  it  may  voluntarily  withdraw  from  cohabitation  with 
the  bigamist.  For  doing  so,  no  penalty,  ecclesiastical  or  other- 
wise, is  incurred,  nor  any  for  marrying  again  without  a.sentence 
of  the  nullity  of  such  vicious  marriage. 

It  has,  however,  been  suggested  it  in  a  marriage  void  for 
bigamy,  a  party  shall  be  allowed  to  withdraw  from  it,  without 
a  sentence  of  nullity  being  obtained,  that  the  obligation  of 
marriage  will  be  impaired.  The  answer  is,  that  experience 
shows  the  contrary,  as  the  suit  which  is  allowed  in  such  cases 
for  the  restitution  of  conjugal  rights,  at  the  instance  of  the 
0C(\A-\  P*rty  who  has  *  been  left,  is  suflScient  to  prevent  such 
-»  abuse,  and  to  preserve  the  integrity  of  marriage.  In 
such  a  suit,  the  husband  or  wife,'as  the  case  may  be,  alleges 
that  the  party  proceeded  against,  has  withdrawn  from  cohabi- 
tation, and  asks  that  the  defendant  may  be  compelled  to  return 
to  it.  The  process  to  compel  an  answer  is  vindicatoiy  if  the 
defendant  is  contumacious.  When,  however,  the  party 
answers,  the  marriage  can  be  denied ;  or  if  there  had  been 
a  valid  marriage,  other  causes  being  sufficient  to  justify  a 
hfjM  ration  a  mensd  et  thoro^  can  be  pleaded  in  bar  of  the  suit. 
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If,  in  such  a  suit,  the  validity  of  the  marriage  is  affirmed,  the 
defendant  is  compelled  to  return  to  cohabitation.  Again, 
the  law  for  punishing  bigamy  prevents  parties  from  marrying 
in  such  cases,  unless  the  proof  that  it  was  committed  against 
them  is  certain  and  conclusive. 

In  conclusion  upon  this  point,  the  law  declares  that  bigamy 
makes  a  marriage  void  as  if  it  never  had  been,  replaces  the 
parties  as  they  personally  were  before  such  a  connection,  and 
though  it  may  be  expedient  to  have  a  sentence  of  its  nullity 
declared  for  the  purpose  of  restoring  rights  of  property,  it  is 
not  necessary  to  enable  the  party  imposed  upon  to  marry 
again.  Every  thing  concerning  property  or  marital  rights, 
when  such  a  sentence  has  been  given,  returns  hinc  inde  to  its 
former  condition.  But  the  sentence  in  such  cases  is  not  a 
divorce  or  dissolution  of  the  marriage,  for  that  cannot  be  dis- 
solved which  was  never  contracted,  but  it  is  a  declaration  that 
it  was  null  and  void  from  the  beginning,  and  that  the  party  is 
free  from  any  bond  of  marriage,  and  had  and  hath  the  liberty 
and  freedom  of  marrying  with  another  person.  Not  that  as  a 
consequence  of  the  sentence  the  party  has  a  right  to  marry 
another  person,  but  had  a  right  before  the  sentence  of  nullity 
was  announced,  on  account  of  the  marriage  having  been  void 
from  the  beginning.  Duchess  of  Cleveland's  case  against 
Fielding,  in   the  Arches  Court  of  Canterbury. 

Such  is  the  fixed  form  in  ecclesiastical  proceeding  for  a  sen- 
tence of  the  nullity  of  a  marriage  on  account  of  bigamy. 

It  now  only  remains  for  me  to  notice  the  other  objection 
against  the  right  of  the  complainant  to  recover.  It  is  that  as 
the  marriage  of  Clark  with  her  mother  was  clandestine,  that 
it  illegitimates  her  for  the  purposes  of  inheritance.  I  shall 
not  speak  of  the  general  or  particular  consequences  of  clan- 
destine marriages  under  the  Spanish  law,  as  the  facts  of  the 
case  do  not  seem  to  me  to  make  it  pertinent.  All  that  may 
have  been  said  upon  this  point  as  to  the  effect  of  such  a  mar- 
riage in  Louisiana,  upon  the  parties  and  upon  children  can 
have  no  influence  upon  the  children  of  marriages  validly  con- 
tracted in  another  political  sovereignty. 

The  objection  assumes  that  the  marriage  of  Clark  and 
Zulime  *in  Philadelphia  in  some  way  6r  other,  but  not  r«cqr 
definitely  stated,  was  subject  on  account  of  the  domicil  ^ 
of  the  parties  in  Louisiana,  to  its  laws  prohibiting  clandestine 
marriages.  In  other  words,  that  a  secret  marriage  lawfully 
contracted  by  persons  in  transitu  in  a  sovereignty  in  which 
9uch  a  marriage  is  not  prohibited,  will  not  give  legitimacy  to 
the  offspring  within  the  jurisdiction  of  the  domicil  of  thf 
parents,  if  it  be  kept  secret  there. 
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The  right  of  persons  to  marry  in  every  country  where  they 
may  happen  to  be,  is  not  denied,  if  there  be  no  impediment 
there  or  in  the  condition  of  the  parties  in  respect  to  the  law 
of  their  domicil  to  prevent  them  from  contracting  marriage. 
Before,  then,  the  validity  of  the  marriage  of  the  complainant's 
father  with  her  mother  in  Philadelphia,  can  be  denied,  it  must 
be  shown  that  they  could  not  contract  it  on  account  of  a  legal 
disability  either  there  or  in  Louisiana.  The  first  is  not  pre- 
tended. The  only  objection  to  it  is  that  she  was  previously 
married  to  Desgranee.  That  cannot  prevail,  for  I  think  it  has 
been  shown  that  Zulime's  marriage  was  void  on  account  of 
his  bigamy  in  marrying  her,  and  that  she  had  the  right,  with- 
out any  sentence  of  its  nullity,  to  marry  another,  either  in 
Louisiana  or  elsewhere.  It  is  certain  that  in  such  a  case  of 
bigamy,  she  could  marry  again  in  Pennsylvania.  Their  off- 
spring there  would  be  legitimate.  It  cannot  be  made  otherwise, 
because  their  child  happened  to  be  born  in  Louisiana.  Legi- 
timacy is  the  lawful  consequence  of  lawful  marriage  and  it 
cannot  be  taken  away  by  any  subsequent  misconduct  of 
parents  in  respect  to  the  marriage  itself.  Heirship,  or  the 
right  of  legitimate  children  to  inherit  from  deceased  parents, 
depends  upon  the  law  of  the  place  where  the  property  may 
be.  Parents  cannot  change  it  except  as  they  may  do  so 
according  to  law.  This  being  so,  their  misconduct  cannot 
affect  the  right  of  a  child  to  inherit  or  its  legitimacy  for  such 
a  purpose,  though  it  may,  in  many  particulars,  affect  their 
own  rights  as  to  each  other  and  as  to  their  property.  Con- 
cealment, in  Louisiana,  of  a  marriage  elsewhere  by  persons 
domiciled  there,  might  very  well  affect  such  rights,  or  the 
parties  to  it  as  relate  to  property  parted  with  by  either  whilst 
they  mutually  concealed  their  marriage.  But  it  would  not  do 
so  because  there  was  no  marriage  between  them,  but  from 
their  not  holding  themselves  out  to  the  community  as  man 
and  wife.  It  is  their  duty  to  do  that  by  the  ordinary  indicia 
of  the  relation.  If  they  do  not,  they  must  bear  the  conse- 
quences in  respect  to  property  and  other  matters  which  may 
concern  them,  from  their  misconduct.  But  as  regards  theit 
ohildren,  as  they  are  legitimate  according  to  the  lex  loci  of  the 
marriage  for  all  purposes  and  to  inherit  that  portion  which 
^5961  ^^^  ^^^  gives  them  of  the  *estate  of  deceased  parents, 
J  they  cannot  be  affected  in  any  way  by  their  parents' 
concealment  of  their  marriage,  if  it  shall  be  proved  to  have 
been  valid  where  it  was  contracted.  The  rule  in  such  cases 
is,  that  where  the  marriage  is  valid  by  the  lex  loci^  it  will 
generally  be  held  (not  universally)  valid  everywhere  for  the 
purposes  of  inheritance.  K  invalid  there,  it  will  generally 
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(not  nmyersally)  be  held  invalid  everywhere.  But  in  either 
case,  the  exceptions  grow  out  of  law.  They  must  be  shown 
CO  exist  as  such,  before  the  right  of  heirship  can  be  excluded. 

The  case  of  Le  Breton  v.  Nbttffes^  3  Mart.  (La.),  60,  cited 
for  a  contrary  purpose,  is  absolutely  decisive  of  the  reverse. 
It  sustains,  inferentially,  the  view  of  the  right  of  the  inheri- 
tance of  children  under  a  valid  marriage  contracted  out  of 
Louisiana,  and  directly,  the  right  of  the  husband  to  a  marital 
portion,  though  he  violated  the  laws  of  Louisiana  in  running 
away  with  an  heiress  in  her  infancy  to  marry  her  in  another 
sovereignty.  The  mother,  too,  of  his  wife  was  declared  to  be 
her  forced  heir  after  the  daughter's  death,  only  because  the 
latter  left  no  child  of  her  own.  That  case  only  decides  this, 
that  conjugal  rights  of  property  in  cases  of  marriages  out  of 
the  state  of  Louisiana,  the  parties  being  domiciled  there, 
depend  upon  the  laws  of  the  domicil.  That  is  strictly  the 
case  everywhere.  But  the  filial  right  is  not  the  conjugal. 
The  law  gives  both^  and  both  are  protected  and  measured 
according  to  law. 

Until  it  can  be  shown  that  there  is  a  law  of  Louisiana  ex^ 
cepting  the  child  of  a  lawful  marriage  in  Pennsylvania  from 
the  rights  of  heirship  in  the  first,  on  account  of  the  domicil 
of  the  parents  at  the  time  of  such  marriage,  the  child^s  right 
of  inheritance  cannot  be  denied. 

I  have  searched  in  vain  all  of  the  codes  of  Spain  and  of 
Louisiana  for  such  a  law.  I  harve  earnestly  sought  in  judg- 
ments of  the  courts  both  of  Spain  and  Louisiana  for  such  an 
one.  Nothing  can  be  found  in  either  concerning  such  a  propo- 
sition. I  think,  then,  that  I  run  no  judicial  risk  in  saying 
that  there  is  nothing  in  the  way  of  law  to  be  found  interfering 
with  the  riffht  of  Myra  Clark  Gaines  to  the  heirship  of  such 
portion  of  her  father's  estate  as  the  law  of  Louisiana  gives  to 
an  only  legitimate  child. 

Something  was  said  that  her  right  to  recover  was  barred  by 
the  statutes  of  prescription  of  Louisiana.  If  her  right  under 
them  shall  be  measured  by  the  proofs  of  the  time  of  her  birth, 
she  is  not  barred.  If  from  the  time  of  the  illegal  disposition 
or  sale  of  her  father's  estate  by  his  exeoutora,  she  is  not  so. 
If  from  the  character  in  which  she  sues  to  establish  a  right 
of  inheritance,  there  is  no  statute  of  prescription  to  bar  her 
rights. 

Those  of  us  who  haTe  borne  our  part  in  the  case  will  fatm 
*away.     The  case  will  live.    Years  hence,  as  well  as  rm^m 
BOW,  the  profession  will  look  to  it  for  what  has  been  ^ 
ruled  upon  its  merits,  and  also  for  the  kind  of  testimony  upon 
which   these    merits  were   decided.      The  majority  of   mj 
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brothers  who  give  the  judgment  stand,  as  they  well  may  do, 
upon  their  responsibility.  I  have  placed  myself  alongside  of 
them,  humbly  submitting  to  have  any  error  into  which  I  may 
have  fallen  corrected  by  our  contemporaries  and  by  our  pro- 
fessional posterity. 

.  The  case  itself  presents  thought  for  our  philosophy,  in  its 
contemplation  of  all  the  business  and  domestic  relations  of  life. 

It  shows  the  hoUowness  of  those  friendships  formed  between 
persons  in  the  greediness  of  gain,  seeking  its  gratification  in 
a  disregard  of  all  those  laws  by  which  commerce  can  only  be 
honestly  and  respectably  pursued. 

It  shows  how  carelessness  in  business  and  secret  partner- 
ships to  conduct  it  with  others  who  are  willing  to  run  the  risk 
of  unlawful  adventures,  may  give  to  the  latter  its  spoils  and 
impoverish  those  whose  capital  alone  gave  consequence  to  the 
concern. 

It  shows  how  a  mistaken  confidence  given  to  others  by  a 
man  who  dies  rich,  may  be  the  cause  of  diverting  his  estate 
into  an  imputed  insolvency,  depriving  every  member  of  his 
family  of  any  part  of  their  inheritance. 

We  learn  from  it  that  long-continued  favors  may  not  be 
followed  by  any  sympathy  from  those  who  receive  them,  for 
those  who  are  dearest  to  our  affections. 

It  shows  if  the  ruffian  takes  life  for  the  purse  which  he 
robs,  that  a  dying  man's  agonies  soothed  only  by  tears  and 
prayers  for  the  happiness  oi  a  child,  may  not  arrest  a  fraudu- 
lent attempt  to  filch  from  her,  her  name  and  fortune. 
'  We  can  learn  from  it,  too,  that  there  is  a  kindred  between 
virtue  and  lasting  respectability  in  life,  and  that  transgressions 
of  its  proprieties  or  irregular  yieldings  to  our  passions  in 
forming  the  most  interesting  relation  between  human  crea- 
tures, are  most  likely  to  make  them  miserable  and  to  bring 
ruin  upon  children. 

'  I  do  not  know  from  my  own  reasoning  that  the  sins  of 
parents  are  visited  upon  children,  but  my  reason  does  not  tell 
me  that  it  may  not  be  so.  But  I  do  know,  from  one  of  those 
rays  shot  from  Sinai,  that  it  is  said  for  the  offence  of  idolatry, 
*^  1,  the  Lord  God,  am  a  jealous  God,  and  visit  the  sins  of  the 
fathers  upon  the  children  unto  the  third  and  fourth  generation 
of  them  that  hate  me,  and  show  mercy  unto  thousands  of 
those  who  love  me  and  keep  my  commandments.''  It  may  be 
SO  for  other  offences.  If  it  be,  let  the  victim  submissively 
recognize  Him  who  inflicts  the  chastisement,  and  it  may  be 
the  beginning  of  a  communion  with  our  Maker,  to  raise  the 
hope  of  a  richer  inheritance  than  this  world  can  give  or  take 
away; 
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•Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Ck)urt  of  the  United  States  for  the 
Eastern  District  of  Loubiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed,  by  this  court,  that  the  decree  of  the  said  Circuit 
Court,  in  this  cause  be,  and  the  same  is  hereby,  affirmed 
with  oo«to. 
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[The  retoenoM  are  to  the  star  (*)  pagas.1 

ADMIRALTY. 

1.  The  act  of  Congress,  passed  on  the  26th  of  February,  1845,  (5  Stat,  at  L., 

726,)  extending  the  jorisdiction  of  the  district  oonrts  to  certain  cases 
upon  the  lakes,  and  navigable  waters  connecting  the  same,  is  consistent 
with  the  Constitution  of  the  United  States.  Propeller  Oenesee  (M^'w. 
Fitzhugh  et  al.,  443. 

2.  It  does  not  rest  upon  the  power  granted  to  Congress  to  regulate  commerce. 

But  it  rests  upon  the  eround  that  the  lakes  and  navigable  waters  con- 
necting them  are  within  the  scope  of  admiralty  and  maritime  jurisdic- 
tion, as  known  and  understood  in  the  United  States,  when  the  Consti- 
tution was  adopted.    Ih. 

5.  The  admiralty  and  maritime  jurisdiction  granted  to  the  Federal  Govern- 

ment by  the  Constitution  of  the  Unit^  States  is  not  limitCMl  to  tide- 
waters, but  extends  to  all  public  navigable  lakes  and  rivers,  where 
commerce  is  carried  on  between  different  states,  or  with  a  foreign 
nation,    lb. 

4.  In  the  present  case  of  collision  between  a  vessel  navigated  by  steam  and 
a  sailing  vessel,  the  evidence  shows  that  the  former  was  in  fault.    lb. 

6»  It  is  the  duty  of  every  steamboat  to  keep  a  trustworthy  person  employed 
as  a  look-out;  and  if  there  be  none  such,  additional  to  the  helmsmian, 
or  if  he  was  not  stationed  in  a  proper  place,  or  not  vigilantly  employed 
in  his  duty,  it  must  be  regarded  as  primd  facie  evidence  that  the  colli- 
sion was  the  fault  of  the  steamboat.    lb. 

6.  The  extent  of  the  admiralty  and  maritime  jurisdiction  of  the  courts  of 

the  United  States,  as  explained  in  the  preceding  case,  again  affirmed. 
t^etz  et  al.  v.  Bull  et  al,  466. 

7.  In  admiralty,  the  party  entitled  to  relief  should  always  be  made  libellant; 

and  the  practice  of  instituting  a  suit  in  the  name  of  one  person  for  the 
benefit  of  another,  to  whom  the  right  has  been  transferred,  only  obtidna 
in  particular  cases.  But  all  persons  entitled,  on  the  same  state  of  facts, 
to  participate  in  the  same  relief,  may  join  as  libellants,  whether  the  suit 
be  in  personam  or  in  rem.    P). 

8.  Hence,  where  the  cai^  of  a  boat  was  partly  insured,  but  not  the  boat 

itself,  and  the  insurance  company  paid  for  that  part  of  the  carso  which 
was  insured,  it  was  competent  for  the  owners  of  the  boat  to  me  a  libel 
for  the  use  of  the  insurance  company.  lb. 
0.  In  this  case,  where  a  collision  took  place  between  a  steamboat  and  a 
flatboat,  both  descending  the  Mississippi  River,  the  steamboat  was  in 
fault.  lb. 
10.  The  flatboat  was  In  an  eddy  of  the  river,  and  impelled  by  it  towards  the 

steamboat,  and  the  latter  should  have  kept  further  away.    i6. 
AGREEMENT. 
See  CoiTTaAOT. 
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^PEAL  AND  WRIT  OF  ERROR. 

See  Jubibdiotion;  Praotiob. 
APPEAL  BONDS. 

See  CoBTB. 
BANKRUPTCY. 

1.  Where  the  highest  court  of  a  state  decided  in  favor  of  a  defendant  who 

pleaded  his  discharge  under  the  bankrupt  law  of  the  United  States,  and 
the  case  was  brought  to  this  court  under  the  25th  section  of  the  Judiciary 
Act,  this  court  has  no  jurisdiction.    Linton  y.  Stanton^  428. 

2.  It  would  have  been  otherwise  if  the  decision  had  been  adverse  to  the 

exemption  claimed  under  the  law  of  Congress.    lb. 
8.  Promises  alleged  to  have  been  made  by  the  bankrupt  after  his  discharge 
are  not  the  subject  of  jurisdiction  under  the  25th  section.    The  decision 
of  a  state  court  upon  their  effect  cannot  be  reviewed  by  this  court.    lb. 
BILLS  OF  LADING. 

See  CoMHRBCiAL  Law. 
BOND  OF  CONVEYANCE. 

When  evidence.    See  Eyidbnos. 
CHANCERY. 

1.  Where  a  settler  upon  the  public  lands  had  a  pre-emption  right  to  them 

and  sold  them  to  a  person  who  again  sold  them  to  a  third  party,  the 
original  vendor  has  a  lien  upon  the  land  for  the  balance  of  the 
purchase-muney  still  due,  and  can  enforce  it  by  a  bill  in  chancery, 
notwithstanding  the  vendee  has  taken  out  a  patent  in  his  own  name 
under  a  subsequent  pre-emption  law.     ThredgiU  v.  Pintardt  24. 

2.  The  principles  of  law  decided  in  this  case  are  so  dependent  upon  the  facts, 

that  a  succinct  statement  of  the  latter  becomes  necessary.    lb. 

8.  Collier  was  in  i>oesession  of  two  drafts  drawn  by  King  upon  Groves  and 
accepted  by  him  for  the  accommodation  of  Kins.  Collier  pledged  these 
drafts  to  the  Farmers'  Bank  of  Virginia,  as  collateral  security  for  a  debt 
which  he  owed  the  bank.    FarmerP  Bank  qf  Virginia  v.  Oroves,  51. 

4  The  drafts  not  being  paid  at  maturity,  the  bank  sued  both  Groves  and 
King,  and  recover^  judgments  against  them,  which  were  liens  upon 
their  propertv.    lb. 

6»  Collier  and  King  then  agreed,  that  if  Collier  were  to  purchase  King's 

Property  at  a  certain  sum,  he  would  return  his  drafts  to  him  and  free 
im  from  the  bank.  To  this  agreement  Groves  was  a  witness,  and 
the  purchase  was  accordingly  made.  lb. 
0.  ColUer  and  the  bank  then  agreed  that  the  bank  should  give  him  time 
and  he  should  give  additional  collateral  security  to  the  bank  and  mort- 
gage his  property;  first  reducing  the  liens  of  prior  mortgages  down 
to  a  certain  sum.  The  bank  was  moreover  to  surrender  the  collateral 
securities  previously  received.  The  mortgage  was  made  by  ColUer  and 
the  collateral  security  surrendered  to  him  by  the  bank.    lb, 

7.  After  this,  the  bank  had  no  right  to  prosecute  the  judgment  which  it 

had  obtained  against  Groves.    lb. 

8.  By  the  first  agreement  made  between  King  and  Collier,  to  which  Groves 

was  privy.  Collier  exonerated  Groves,  as  far  as  it  was  in  his  power;  and 
in  consequence  of  the  second  agreement  between  Collier  and  the  bank, 
Collier  became  re-invested  with  the  whole  control  of  the  matter  and  his 
previous  exoneration  of  Groves  became  immediately  operative.  Groves 
was,  therefore,  entirely  discharged  from  all  responsibility.  lb. 
0.  The  failure  of  Collier  to  comply  with  his  contract  with  the  bank,  did  not 
prevent  this  exoneration  of  Groves  from  being  effectual.    lb. 

10.  Jlh  agreement,  whereby  the  purchaser  of  a  plantation  **  bound  himself 

to  transfer  to  his  son-in-law  one  half  of  the  plantation,  slaves,  cattle, 
and  stock,  as  soon  as  the  son-in-law  should  pay  for  one  half  of  the  cost 
of  said  property,  either  with  his  own  private  means,  or  with  one  half  of 
the  profits  of  the  plantation,"  was  deficient  in  mutuality.  The  son- 
'^-law  was  not  bound  to  render  any  services  nor  pay  any  money.  It 
was  a  nude  pact.    Dorsey  v.  Packwoodj  126. 

11.  It  was  not  an  alternative  obligation  upon  the  son-in-law,  because  the 

election  to  pay  his  half  out  of  the  profits  would  have  been  merely 
paying  with  another  man's  money.    lb. 


686  INDEX. 

OHAKCERY— (C<  tdinued). 

12.  Even  if  the  agreement  possessed  mutuality,  there  was  no  performance^ 
or  offer  of  performance  by  the  son-in-law  for  twenty-seven  years.    Ih. 

18.  Moreover,  fifteen  years  after  the  agreement,  when  the  plantation  was 
likely  to  prove  a  ruinous  purchase,  the  son-in-law  ^andoned  and 
released  all  his  claim.    lb. 

14.  When  the  question  before  a  court  of  equity  is,  whether  a  deed  which  pur- 
ports upon  its  face  to  be  an  absolute  deed,  was  in  reality  a  deed  or  a 
mortgage,  extraneous  evidence  is  admissible  to  show  that  it  was  only  a 
mortgage.    Rtutsell  v.  Southard,  1S9. 

16.  Upon  such  a  question  as  this,  depending  upon  the  general  principles  of 

equity  jurisprudence,  this  court  does  not  hold  it^If  bound  by  Uie  de- 
cisions of  the  highest  court  of  the  state  in  which  the  land  in  question 
was,  but  will  be  governed  by  its  own  view  of  those  principles.    lb. 
18.  The  decisions  of  the  courts  oz  Kentucky  examined.    lb. 

17.  Such  evidence  is  admissible  when  it  is  alleged  and  proved  that  a  loan  on 

security  was  really  intended  and  the  defendant  sets  up  the  loan  as  a 
payment  of  purchase-money  and  the  conveyance  as  a  sue.    lb. 
18b  In  examining  the  question  whether  the  transaction  was  a  sale  or  mort- 
gage, it  is  of  great  importance  to  inquire  whether  the  consideration  was 
adequate  to  induce  a  sale.    lb. 

18.  In  the  present  case,  the  court  decides,  from  the  evidence,  that  the  con- 

sideration was  grossly  inadequate;  that  he  was  a  straneer,  without 
friends  or  other  resources  there  than  the  land  in  question;  tnat  it  is  true 
he  offered  to  sell,  but  there  is  no  evidence  to  show  that  he  offered  to 
sell  for  the  amount  of  money  which  he  actually  received,  lb. 
90i  The  papers  executed  between  the  parties  show  a  conditional  sale;  but 
in  doubtful  cases  the  court  leans  tb  the  conclusion  that  the  reality  was 
a  mortgage  or  a  conditional  sale.    lb. 

21.  The  absence  of  a  personal  obligation  by  the  grantor  to  repay  the  money 

furnishes  no  conclusive  test  to  determine  whether  the  conveyance  was 
a  mortgage  or  a  conditional  sale.    lb. 

22.  Kor  do  the  facts  that  the  grantor  endeavored  to  obtain  the  relinquish- 

ment of  his  wife's  dower,  and  actually  surrendered  the  paper  under 
which  he  had  the  right  to  reclaim  his  land,  amount  to  a  bar  of  his 
claim,  under  the  circumstances  of  this  case.    lb. 

28L  Three  years  after  the  transaction  the  grantor  received  one  hundred  dol- 
lars from  the  grantee  upon  the  ground  of  an  arithmetical  error,  and 
signed  a  release  of  all  further  demands.  But  apart  from  other  consid- 
erations beaoring  upon  the  purchase  of  an  equity  of  redemption,  in  the 
p)resent  case  it  was  the  duty  of  the  grantee  to  correct  errors,  and  con- 
sequently he  paid  nothing  for  this  equity  of  redemption.    lb. 

%L  Where  there  was  a  long  utpse  of  time  and  the  original  mortgagee  had 
been  dead  for  many  years,  an  account  of  rents  and  profits  andof  inten- 
est  upon  the  money  loaned,  wiU  be  decreed  to  commence  from  the  filing 
of  the  bill.    lb. 

2S»  Where  there  were  purchasers  during  the  intermediate  time,  and  the 
record  did  not  enable  this  court  to  determine  upon  their  rights,  tlie 
case  will  be  remanded  to  the  Circuit  Court  for  its  adjudicaUon 
thereon.    lb. 

90L  A  motion  made  in  this  court  after  the  decision  of  the  case  here,  to  set 
aside  the  decree  and  remand  the  case  to  the  Circuit  Court  for  further 

S reparation  and  proof,  upon  the  ground  that  new  and  material  evi- 
ence  has  been  discovered  since  the  trial  of  the  case  in  that  court, — 
cannot  be  sustained.    lb. 

2f7.  Affidavits  of  newly-discovered  testimony  cannot  be  received.  TlUs  court 
must  affirm  or  reverse  upon  the  case  as  it  appears  upon  the  record.    Uk 

28b  The  established  chancery  practice  is  so,  and  if  it  were  not,  the  act  of 
Congress,  passed  on  March  8,  1808,  would  be  decisive  of  the  ques- 
tion,   lb. 

n.  The  proper  condition  of  an  injunction-bond  is  ''  to  answer  all  damages 
which  the  defendant  may  sustain  in  consequence  of  the  injunction  bdng 
granted."    BHn  v.  Heath,  168. 

90l  Wiiere  a  bond  was  given  in  order  to  obtain  an  injunction  to  suspend  pro- 
ceedings, under  an  order  of  seizure  and  sale,  and  the  condition  was  tbaf 
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the  principal  and  sureties  "  would  pay  to  the  plaintiff,  in  the  case  of 
seiasure  and  sale,  all  such  damages  as  he  may  recover  a^dnst  us,  in  case 
it  should  be  decided  that  the  sud  injunction  was  wrongfully  obtained," 
this  bond  was  irre^ar.    lb* 

81.  It  conformed  to  the  Xouisiana  practice,  by  which,  if  an  injunction  be  dis- 
solved judgment  is  at  once  given  for  the  debt,  interest,  and  damages, 
against  the  principal  and  sureties  in  the  injunction-bond.    lb. 

92.  But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by 
the  laws  of  Congress,  and  the  rules  of  this  court  made  under  tne  author- 
ity of  an  act  of  Congress;  and  one  of  those  rules  is,  that,  when  not  other- 
wise directed,  the  practice  in  the  High  Court  of  Chancery,  in  England, 
shall  be  followed.    lb. 

88.  According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an 
injunction,  give  judgment,  at  the  same  time,  against  the  obligors.  It 
merely  orders  the  (Sssolution,  leaving  the  obligee  to  proceed  at  law 
against  the  sureties,  if  he  sustains  damage  from  the  delay  occasioned 
by  the  Injunction.    lb. 

84.  Where  there  were  two  trustees  of  the  property  of  insolvents,  and  one  of 
them  made  an  assignment,  but  the  other  neither  joined  in  it  nor 
assented  to  it  afterwards,  the  assignment  was  void.  Wilbur  v.  Almyf 
180. 

86.  And  in  the  present  case,  also,  the  assignee  appears  to  have  received  an 

assignment  of  the  property  only  as  security,  until  Its  profits  should  pay 
a  debt  due  to  him  by  the  insolvents.  That  debt  being  extinguished,  he 
has  no  right,  as  owner,  to  claim  an  account  of  further  profits  from  the 
holder  of  the  property.  lb. 
80.  Where  a  bill  in  chancery  states  that,  at  an  execution  sale,  which  was 
alleged  to  have  been  open  and  fair,  the  complainant  purchased,  for  the 
simi  of  $600,  certain  promissory  notes  secured  by  mortgage,  amounting 
in  the  whole  to  $260,000.  and  the  bill  was  demurred  to,  and  the  demurrer 
sustained  by  the  Circuit  Court,  this  judgment  must  be  reversed.  Erwin 
V.  Parham^  197. 

87.  Mere  inadequacy  of  price  does  not,  of  itself,  furnish  a  sufficient  reason 

for  dismissing  the  bill,  or  deciding  that  the  complainant  was  entitled  to 
no  relief  whatever.    lb. 

88.  Where  a  mortgage  was  executed  by  a  husband,  his  own  name  onlv  being 

used  in  the  body  of  the  instrument,  but  it  was  signed  by  his  wife  also, 
who  relinquished  her  right  of  dower,  and  made  her  acknowledgment 
in  an  after  part  of  the  instrument;  and  there  is  sufficient  evidence,  from 
an  inspection  of  the  whole  instrument,  to  believe  that  the  intention  of 
the  parties  was  to  consider  the  whole  paper  as  forming  one  assurance, 
the  wife  will  be  barred  of  her  dower,  as  far  as  the  mortgage  Is  concerned. 
Jhindaa  v.  Hitchcock^,  257. 
80.  Where  a  statute  reauires  a  private  examination  of  the  wife,  to  ascertain 
that  she  acts  freely,  and  not  by  compulsion  of  her  huslMuid,  but  pre- 
scribes no  precise  form  of  words  to  be  used  in  the  certificate,  it  is 
sufficient  if  the  words  of  the  acknowledgment  liave  the  same  meaning, 
and  are  in  substance  the  same,  with  those  used  in  the  statute.    lb. 

40.  Where  a  widow  was  allowed  one  year,  after  probate  of  her  husband's 

will,  to  elect  whether  to  take  under  it  or  not,  and  by  the  will  she  was 
sole  devisee  for  herself  and  children,  and  before  the  expiration  of  the 
year  she  released  to  the  mortgagee  all  her  estate,  right  and  dalm  to  the 
mortgaged  premises,  sty lins  herself  widow  and  sole  devisee,  she  cannot 
afterwutU  avail  herself  of  ner  right  of  election  and  let  up  a  claim  to 
dower,  outside  of  the  will;  she  is  estopped  by  her  deed.    lb. 

41.  The  25th  section  of  the  law  of  Louisiana  incorporating  the  Union  Bank 

of  Louisiana  declares  that  in  all  hypothecary  contracts  and  oblintlons 
entered  into  by  any  married  individual  with  the  bank,  it  shall  be  lawful 
for  the  wife  to  unite  with  him;  and  In  such  case  the  property  of  the 
wife,  whether  dotal  or  of  any  other  description,  shall  be  affected  by  the 
contract.     Union  Bank  qf  Louisiana  v.  Stafford,  828. 

4S.  Where  a  wife  united  with  her  husband  In  mortgaging  property  to  the 
bank,  the  mortgage  was  good  under  this  clause.    lb. 

48L  a  sale  of  the  mortgaged  property  for  a  twelve  months*  bond  under  as 
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order  of  seizure  and  sale  was  not  a  novation  of  extingoishiiient  of  the 
original  mortgage.    lb, 
44.  Where  the  mortage  is  payable  by  instalments,  some  of  which  were  not 
due  at^  the  filing  of  the  bill,  the  statute  of  limitations  will  not  apply. 
The  possession  of  the  mortgagor  was  not  adverse  to  the  mortgagee.  iS. 

46.  Where  other  parties  had  a  nominal  interest  as  defendants,  and  resided 

beyond  the  jurisdiction  of  the  court,  it  was  error  in  the  Circuit  Court  to 
dismiss  the  bill  because  they  were  not  made  parties.    Under  the  act  of 
Congress  of  1839,  the  court  should  have  gone  on  to  decree  against  the 
actual  defendants;  and  in  this  case  all  who  have  a  benefldal  interest  are 
ill  court.    lb, 
40.  Prior  to  the  Revised  Code  of  Virginia  in  1810  the  lien  created  upon  land 
by  a  judgment  was  the  same  as  in  England.    In  both  countries  the  fol- 
lowing rules  prevailed : 
1.  That  the  lien  of  the  judgment  resulted  entirely  from  the  right  of  the 
plaintiff  to  sue  out  an  elegit^  and  charge  the  goods  and  the  moiety  of 
the  lands  of  the  debtor. 
S.  That  the  election  so  to  charge  them  by  an  elegit  executed,  discharges 
from  liability  the  body  of  tne  defendant  and  the  remaining  moiety  of 
the  lands. 
8b  That  the  capias  ad  eati^adendum  executed  is,  pro  tanto^  a  satisfac- 
tion of  the  judgment  which  releases  propria  vigore  any  previous  lien 
upon  the  lands,  and  inhibits  all  recourse  against  the  goods  and  chat- 
tels or  lands  of  the  debtor,  with  the  exceptions  of  the  instances  of 
death  whilst  charged  in  execution,  or  of  an  escape  from  prison,  or  a 
rescue.    8nead  v.  McCoull,  40. 

47.  A  discharge  under  the  act  of  Congress  for  the  relief  of  persons  im- 

prisoned for  debt  (2  Stat,  at  L.,  4,  sec.  2,)  did  not  restore  the  lien  origi- 
nally created  by  the  judgment,  and  waived  by  issuing  a  ca.  »a,    lb. 

48.  In  1819  the  state  of  Yirgmia  revised  her  code.    By  a  part  which  went 

into  operation  on  the  1st  January,  1820,  it  was  enacted  that,  thereafter, 
the  Issuance  of  a  ca.  ea,  should  constitute  a  lien  upon  lands.    lb. 

49.  But  as  it  did  not  relate  to  past  liens,  the  purchaser  of  a  lien  created  under 

the  Revised  Code  had  a  good  title  when  compared  with  a  claimant 
under  the  lien  which  existed  in  1817,  but  which  had  been  waived  by 
issuing  a  capias  od  satirfaciendnm,    lb. 

60.  After  a  case  had  been  argued  and  was  under  advisement,  a  motion  to 

permit  the  complainant  to  file  a  further  bill  by  way  of  supplement  and 
amendment,  which  would  have  made  an  essential  change  in  the  char- 
acter and  objects  of  the  cause,  was  properly  overruled  in  the  Circuit 
Court.    lb. 

61.  Myra  Clark  Gaines  filed  a  bill  in  chancery,  alleging  her  claim  to  certain 

property  upon  the  ground  that  Clark,  who  died  seized  of  the  property, 
had  been  married  to  Zulime,  the  mother  of  the  complainant.    Gaines  v. 
BeV  et  al.,  472. 
68.  The  claim  was  resisted  upon  two  grounds.    1st,  That  no  such  alleged 
marriage  took  place;  2d,  That  Zulime  was,  at  the  date  of  the  allied 
marriage,  the  wife  of  a  man  named  Desgrange.    The  marriage  with 
Desgrange  was  admitted  by  the  complainant,  but  it  was  contended 
that  the  marriage  was  void  ab  initiOf  because  Desgrange,  at  the  time 
of  contracting  it,  had  another  wife  living,  and  therefore  was  guilty  of 
bigamy.    16. 
68*  In  this  case,  it  is  decided  that  the  two  principal  witnesses  for  the  com- 
plainant, to  establish  the  fact  of  the  marriage  between  Zulime  and 
Clark,  (the  parents  of  the  complainant),  are  unworthy  of  credit.    lb. 
ft4i  That  the  charge  of  bigamy  against  Desgrange  is  not  substantial,  because, 
!•  The  depositions  of  persons  who  testify  to  it  only  state  hearsay  and 

rumor. 
8.  That  the  naked  confessions  of  bi^my  which  Desgrange  was  alleged 
to  have  made  are  incompetent  evidence  and  inadmissible  as  against 
the  executors  of  Clark  and  purchasers  holding  by  sales  from  them. 
To  hold  that  either  party  could,  by  a  mere  declaration,  establish  tbi 
fact  that  a  marriage  was  void,  would  be  an  alarming  doctrine. 
8b  A  certificate  of  a  priest,  given  sixteen  years  after  the  marriage,  that  he 
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had  married  Desgmnge  to  his  alleged  tint  wife,  was  inadmlaslble  at 
evidence.  There  was  no  register  of  the  marriage  in  the  records  of 
the  church. 
4  A  mutilated  record  of  a  suit  brought  by  ZuUme  against  Desgrange, 
and  alleged  to  have  been  for  the  purpose  of  having  her  marriage 
with  him  declared  null  and  void,  does  not  prove  the  bigamy  of 
Desgrange.  The  cause  of  action  Ib  not  stated,  the  petition  having 
been  lost.  Ib. 
Qfi.  A  sworn  copy  of  an  ecclesiastical  record,  taken  at  the  proper  office  and 

Sroduced  by  the  lawful  keeper  of  the  records,  may  be  admitted  as  evl- 
ence,  the  original  being  produced  by  the  bishop  who  had  charge  of  the 
i  records  of  the  bishopric.    Ib, 

50.  This  purported  to  be  a  trial  of  Desgrange  for  bigamy,  and  his  acquittal. 
It  was  competent  evidence  as  rebutting  testimony  inasmuch  as  proof 
of  the  loss  of  the  record  and  secondary  proof  of  its  contents  had  been 

!  jfi^^^  ^^  ^^®  other  side.     Ib. 

67.  l^e  depositions  of  Zullme  in  this  ecclesiastical  case,  and  also  In  a  suit 

brought  by  her  against  Desgrange  for  alimony,  are  received  by  this  court 
I  as  competent  e^dence,  because  there  was  notice  of  a  motion  In  the 

'  Circuit  Court  to  suppress  the  evidence,  but  In  the  course  of  a  long  trial 

no  such  motion  was  made.  If  it  had  been  made,  the  deponent  herself 
was  at  hand  to  testify.  No  objection  having  been  made  to  it  In  the 
court  below,  none  can  be  made  here.  ]£>reover,  the  complainant 
claims  under  a  deed  of  gift  from  the  deponent,  and  is  estopped  by  her 
declarations.    Ib, 

68.  The  decree  of  this  court  in  the  case  of  PaUer8<m  v.  Oaine»,  (6  How.,  660,) 

cannot  affect  other  persons,  because  these  persons  were  not  parties  to  it, 
and  because  that  case  was  not  a  controversy  carried  on  in  earnest.    Ib. 

69.  Where  slaves  are  in  the  possession  of  a  mortgagee,  who  renders  an  ac- 

count of  the  profits  of  their  labor  and  the  expenses  which  he  has  in- 
curred on  their  behalf,  he  must  be  held  bound  to  exercise  a  reasonable 
diligence  in  keeping  them  engaged  in  useful  employments.  Bennett  v. 
Butterworth.  867. 
00.  It  is  not  a  sufacient  excuse  for  allowing  them  to  remain  idle,  to  say  that 
he  managed  them  as  they  had  been  managed  by  their  former  master, 
the  mortgagor.    Ib. 

61.  If  the  mort^gee  is  chai^ged  with  their  hire  from  a  period  commencing 

three  months  after  the  death  of  the  mortgagor,  he  Is  not  charged  too 
much.    Ib. 

62.  Where  the  account  of  the  master  charged  the  mortgagee  with  a  certain 

sum  for  their  hire,  exclusive  of  dothmg,  medical  treatment,  or  other 
expenses,  it  was  a  correct  mode  of  stating  the  account.    Ib. 
COMMERCIAL  LAW. 

1.  Where  goods  are  shipped  and  the  usual  bill  of  lading  given,  **  promlsinff 
to  deliver  them  in  good  order,  the  dangers  of  the  seas  excepted,"  ana 
they  are  found  to  be  damaged,  the  <mu$  probandi  is  upon  tne  owners 
of  the  vessel,  to  show  that  the  injury  was  occasioned  by  one  of  the  ex- 
cepted causes.    Clark  v.  Bamwall,  278. 

i.  But,  although  the  injury  may  have  been  occasioned  by  one  of  the  except- 
ed causes,  yet  still  the  owners  of  the  vessel  are  responsible  if  the  injury 
might  have  been  avoided,  by  the  exercise  of  reasonable  skill  and  atten- 
tion on  the  part  of  the  persons  employed  in  the  conveyance  of  the 
goods.  But  the  oniu  jn'obandi  then  becomes  shifted  upon  the  shipper, 
to  show  the  negUgence.    Ib. 

8b  Where  spools  of  cotton  thread,  put  up  in  boxes,  were  shipped  at  Liver- 
pool for  Charleston,  and  the  vessel  had  a  voyage  of  sixty-one  days 
goine  far  south  Into  a  warm  climate,  and  the  thread  was  an  article 
peculiarly  subject  to  the  effect  of  dampness,  some  of  the  inside  boxes 
being  stained,  whilst  the  outside  ones  were  not,  the  cargo  also  being 
well  stowed  and  dunnaged,  the  injury  must  be  attributed  to  the  dangers 
of  the  seas.    Ib. 

4  The  usage  of  trade  is  to  brinff  sacks  of  salt  in  the  same  vessel  with  drv 
goods;  and  the  evidence  in  Uiis  case  Is  that,  If  the  salt  be  well  stowed 
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it  does  not  increase  the  humidity  of  the  Teasel,  bnft  rather  aets  tba 
other  way.  lb. 
ft.  In  this  case,  also,  there  was  no  evidence  that  the  shipmaster  was  guilty  of 
any  negligence  in  omitting  to  provide  proper  precautionary  measures. 
He  was  not  responsible  for  the  effect  of  boisterous  weather  or  adverse 
winds.    lb, 

0.  The  words  *' contents  unknown*'  being  annexed  to  a  bill  of  lading, 

imply  that  the  master  only  meant  to  acknowledge  the  shipment  in  good 
order  of  the  cases,  as  to  their  external  condition.  He  might  Justify 
himself  by  showing  that  the  contents  were  not  in  good  order,  but  the 
evidence  La  this  case  shows  that  they  were  so;  and  the  injury  must  be 
attributed  to  the  dangers  of  the  seas.    lb, 

7  Where  several  owners  of  a  cargo  filed  libels  in  rem  against  the  vessel  for 
damages  done  to  the  goods,  and  these  libels  were  consolidated  by  order 
of  the  court,  which  afterwards  decreed  damages  in  favor  of  the  libel- 
lants,  in  some  cases  to  more  and  in  some  to  less  than  $2,000,  those  cases 
where  the  damages  are  less  ttian  that  sum  must  be  dismissed,  on  an 
appeal  to  this  court,  for  want  of  jurisdiction.    Bich  v.  Lambert^  847. 

&  Where  further  evidence  was  taken  after  the  appeal  to  this  court  was 
entered,  under  the  authority  of  an  act  of  Congress  passed  in  1808,  (2 
Stat,  at  L.,  244,)  the  issuing  of  the  commission  by  the  clerk  of  the  Cir- 
cuit Court,  and  the  uniting  by  both  parties  in  its  execution,  furnish  a 
presumption  that  the  proper  order  was  given.  If  not,  the  parties  have 
waived  all  objection.    lb. 

9l  Where  goods  on  board  a  ship  received  a  damage  which  must  neces- 
sarily have  accrued  during  the  voyage,  the  oniu  probandi  is  upon  the 
master  and  owners  to  show  that  it  was  occasioned  by  one  of  the  perils 
of  navigation  within  the  exception  of  the  bill  of  lading.    lb. 

10.  The  master  is  not  to  blame  for  bringing  sacks  of  salt  between  decb,  if 

it  be  well  stowed  and  packed,  and  secured  with  proper  4pnnage.  The 
usage  of  trade  is  to  carry  salt  in  that  way.     lb. 

11.  The  evidence  in  the  present  case  shows  that  the  damage  was  caused  hf 

the  perils  of  navigation.    lb. 
CONSTITUTIONAL  LAW. 

1.  Under  an  act  passed  by  the  State  of  Maryland,  and  an  assent  j^ven  to 

it  by  Congress,  no  toll  could  be  levied,  for  passing  over  the  Cumber- 
land Road,  upon  coaches  which  carried  the  United  States  malL  AehUtm 
V.  Huddleaon,  208. 

5.  In  1848,  the  Legislature  of  Maryland  i>assed  an  act  imposing  a  toll  upon 

all  passengers  in  mail-coaches,  and  if  it  were  not  paid,  a  toll  of  one 
dollar  for  each  coach  for  every  time  that  it  passed  over,  the  road.    76. 

8.  The  toll  upon  passengers  in  mail-coaches  was  inconsistent  with  the  com- 
pact made  between  Marvland  and  Congress,  and  therefore  void.    lb. 

i,  iljid  the  toll  per  coach,  of  one  dollar,  is  more  properly  a  commutation  of 
tolls  than  a  penalty,  and  therefore  void  also.    lb. 

6.  A  law  of  the  state  of  Pennsylvania,  that  a  vessel  which  neglects  or  refuses 

to  take  a  pilot  shall  forfeit  and  pay  to  the  master  warden  of  the  pilots, 
for  the  use  of  the  Society  for  the  relief  of  Distressed  and  Decaved 
Pilots,  their  widows  and  children,  one  half  the  regular  amount  of  pilot- 
age, is  an  appropriate  part  of  a  general  system  of  regulations  on  the 
subject  of  pilotage,  and  cannot  be  considered  as  a  covert  attempt  to 
iMislate  upon  another  subject,  under  the  appearance  of  legislating  on 
this  one.  Cooley  v.  Board  (^  Wardens,  290. 
6w  Nor  can  the  exemption  of  American  vessels  eneaged  in  the  Penns}!- 
vania  coal-trade  from  the  necessitv  of  paying  hsku  pilotage,  be  declared 
to  be  other  than  a  fair  exercise  of  legislative  discretion,  acting  upon  the 
subject  of  the  regulation  of  the  pilotage  of  the  port  of  Philadelphia.  lb, 

7.  The  law  of  Pennsylvania  is,  therefore,  not  inconsistent  with  the  second 

and  third  clauses  of  the  tenth  section  of  the  first  article  of  the  Consti- 
tution of  the  United  States.  Imposts,  and  duties  on  imports,  exports, 
and  tonnaee,  were  understood,  when  the  Constitution  was  formed,  to 
mean  totally  distinct  things  from  fees  of  pilotage.    lb. 

8.  Nor  is  the  law  repugnant  to  the  first  clause  of  the  el^th  section  of  the 

first  article  of  the  Constitution,  because,  as  the  charge  Is  not  a  duty. 
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impori,  or  exdse^  there  is  no  necewitj  for  its  being  nniiona  thvoQi^iaiil 
the  United  States.    lb. 
9.  Neither  ia  the  law  repugnant  to  the  fifth  dauae  of  the  ninth  section  of  the 
first  artlde'Of  the  Constltntion;  because  it  neither  gives  a  prefennce  of 
one  port  over  another,  nor  does  it  require  a  vessel  to  pay  duties.    lb, 

10.  Uponthis  pointy  the  act  of  Congress,  passed  in  1789,  (1  Stat,  at  L.,  64,) 

recognizing  the  pilot-laws  of  the  states,  Is  entitled  to  great  wei^t,  as 
showing  that  these  laws  neither  levied  duties  nor  gave  a  preference  of 
one  port  over  another.    lb. 

11.  Moreover,  the  law  is  not  inconsistent  with  the  third  clause  of  the  eighth 

section  of  the  first  article  of  the  Constitution.    lb, 

12.  It  is  true  that  the  power  to  regulate  commeroe  includes  the  regulation  of 

navigation,  and  that  pilot-laws  are  r^g^ations  of  naviflation,  and,  there- 
fore, of  conunerce,  within  the  grant  to  Congress  (3  the  oommerdal 
power.    lb. 

18.  But  the  mere  grant  of  the  conunercial  power  to  Congress,  does  not  forbid 
the  states  from  passing  laws  to  regulate  pilotage.  The  power  to  regu- 
late commerce  includes  various  subjects,  upon  some  of  which  there 
should  be  a  uniform  rule,  and  upon  others  different  rules  in  different 
localities.  The  power  is  exclusively  in  Congress  in  the  former,  but  not 
so  in  the  latter  dass.    lb, 

lii  Although  Congress  may  legislate  upon  the  subject  of  pilotage  throughout 
the  United  States,  yet  they  have  manifested  an  intention  not  to  over- 
rule the  state  laws,  except  in  one  instance.  The  law  of  Pennsylvania, 
not  being  overruled,  is  not  repugnant  to  the  Constitution  of  the  United 
States.    lb, 

]&  The  act  of  Congress,  passed  on  the  26th  of  February,  1845,  (6  Stat,  at  L., 
726, )  extending  the  jurisdiction  of  the  district  courts  to  certain  cases  upon 
the  lakes,  and  navigable  waters  connecting  the  same,  Is  consistent  with 
the  Constitution  of  the  United  States.  PropeUer  QeMset  (Mrf  v.  FiU- 
hugh  et  cU,,  443. 

16.  It  does  not  rest  upon  the  power  granted  to  Congress  to  regulate  com- 

merce,   lb, 

17.  But  it  rests  upon  the  ground  that  the  lakes  and  navigable  waters  conneet- 

ing  them  are  within  the  scope  of  admiralty  and  maritime  jurisdiction, 
as  known  and  understood  in  the  United  States,  when  the  Constitution 
was  adopted.    lb, 

18.  The  admiralty  and  maritime  jurisdiction  granted  to  the  Federal  Govern- 

ment bv  the  Constitution  of  the  UnitM  States  is  not  limited  to  tide- 
waters, but  extends  to  all  public  navigable  lakes  and  rivers,  where  ooi&- 
merce  is  carried  on  between  different  states  or  with  a  fore^  nation.  lb, 

19.  In  the  present  case  of  collision  between  a  vessel  navigated  by  steam  and 

a  saiUng  vessel,  the  evidence  shows  Uiat  the  former  was  in  fault.  i6. 
20i.  It  is  the  duty  of  every  steamboat  to  keep  a  trustworthy  person  employed 
as  a  look-out;  and  if  there  be  none  such,  additional  to  the  helmsman. 
or  if  he  was  not  stationed  in  a  proper  place,  or  unt  vigilantly  employ^ 
in  his  duty,  it  must  bo  regarded  as  primd  facie  evidence  that  the  colli- 
sion was  the  fault  of  the  steamboat.    lb. 

21.  The  84th  section  of  the  Judiciary  Act  of  1789,  declarinc  that  the  laws  of 

the  several  states  shall  be  le^^urded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  meant  only  to  include 
dvil  cases  at  common  law,  and  not  criminal  offences  against  the  United 
States.     UnUed  atatet  v.  BM  et  oL,  861. 

22.  Therefore,  the  law  by  which  the  admissibility  of  testimony  in  criminal 

cases  must  be  determined,  is  the  law  of  the  state,  as  it  was  when  the 
courts  of  the  United  States  were  established  by  Uie  judiciary  Act  of 
1789.    lb. 
CONTRACTS. 

1.  Where  a  defendant,  when  sued  upon  a  note,  set  up,  as  a  defetise,  that  the 
note  was  given  for  an  illegal  consideration,  the  whole  statute  must  be 
examined  in  order  to  discover  whether  or  not  the  legislature  intended  to 
prevent  courts  of  justice  from  enforeing  oontracto  relating  to  the  act 
prohibited.    Harris  v.  RunneU^  80. 

2b  Where  a  statute  prohibita  an  act  or  annexes  a  penalty  to  ite  eominlitiMi, 

Vol.  xu. — ^. 
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it  is  trae  that  the  act  is  made  xmlawfol,  but  it  does  not  foHofr  that  tba 
Tu^wf alness  of  the  act  was  meant  by  the  leglsiatoie  to  avoid  a  ooo- 
tract  made  in  contrayention  of  it.    P). 

8.  Where  a  statute  is  silent,  and  contains  nothing  from  which  the  contrary 

can  properly  be  inferred,  a  contract  in  contravention  of  it  is  void.  But 
the  whole  statute  must  be  examined  in  order  to  decide  whether  or  not 
it  does  contain  any  thing  "from  which  the  contrary  can  be  properly 
inferred."    lb. 

4  Thus,  where  a  statute  of  Mississippi  declared  that  slaves  should  not  be 
brought  into  the  state  without  a  previous  certificate  signed  by  two  free- 
holders, with  a  certificate  of  the  clerk  of  the  county  from  which  they 
came,  certifyii^  that  the  singers  were  respectable  freeholders;  and  slaves 
were  brought  m  without  such  certificate  and  sold,  the  contract  is  not 
void,  but  the  purchaser  must  pay  his  note  given  for  the  purchase- 
money,    lb. 

ft.  Other  parts  of  the  statute  indicate  that  the  legislature  did  not  intend  to 
declare  the  contract  void;  as,  for  example,  a  part  in  which  a  fine  is 
imposed  upon  the  buyer  and  also  upon  the  seller,    lb. 

0.  An  agreement,  whereby  the  purchaser  of  a  plantation  ^' bound  himself  to 
transfer  to  his  son-in-law  one  half  of  the  plantation,  slaves,  cattle,  and 
stock,  as  soon  as  the  son-in-law  should  pay  for  one  half  of  the  cost  of 
said  property,  either  with  his  own  private  means,  or  with  half  of  the 
profits  of  the  plantation,"  was  deficient  in  mutuality.  The  son-in-law 
was  not  bound  to  render  any  services  nor  pay  any  money.  It  was  a 
nude  pact    Dorsey  v.  Packwoodj  126. 

7.  It  was  not  an  alternative  obligation  upon  the  son-in-law,  because  the 
election  to  pay  his  half  out  of  the  profits  would  have  been  merely  paying 
with  another  man's  money.    i&. 

S.  Even  if  the  agreement  possessed  mutuality,  there  was  no  performance,  or 
olfer  of  periormance  by  the  son-in-law  for  twenty-seven  years.    16. 

9.  Moreover,  fifteen  years  after  the  agreement,  when  the  plantation  was 

likely  to  prove  a  ruinous  purchase,  the  son-in-law  abandoned  and  re- 
leased aJl  his  claim.    lb. 

10.  Where  persons  were  indebted  to  a  bank  and  gave  their  promissory  notes  for 

the  amount  of  debt,  the  mere  acceptance  of  the  notes  by  the  bank  did 
not  necessarily  operate  as  a  satisfaction;  and  whether  or  not  there  was 
an  agreement  at  the  time  to  receive  them  in  satisfaction,  or  whether 
the  c&cumstances  attending  the  transaction  warranted  such  an  Inf  erence, 
were  questions  for  the  jury.    Lyman  v.  Bank  qf  United  StcUeSf  226. 

11.  All  the  notes  having  been  paid  except  the  last,  and  the  action  not  being 

brought  upon  the  note  but  upon  the  original  consideration,  the  bank 
was  not  bound  to  bring  the  prior  notes  into  court:  the  presumption  of 
law  was,  they  had  been  given  up  by  the  holder  at  the  time  of  payment. 
If  the  fact  was  not  so,  the  burden  lay  upon  the  defendants  to  show  it.  ib. 

12.  So  also,  a  part  of  the  consideration  being  the  purchase  of  real  estate,  the 

bank  was  not  bound  to  prove  the  execution  and  delivenr  of  proper  con- 
veyances to  the  defendants.  Having  given  their  notes  for  the  purchase- 
money,  the  court  was  bound  to  presume  that  they  were  satisfied  with 
the  convejrances.    If  not,  it  was  their  duty  to  show  it.    lb. 

IS.  Where  the  bank  had  become  insolvent  and  had  made  an  assignment  of 
its  effects  to  trustees  for  the  benefit  of  its  creditors,  the  bank  was  allowed 
to  sue  in  its  own  name  at  the  instance,  and  for  the  benefit  of  creditors, 
and  the  case  was  the  same  as  if  the  law  permitted  the  sidt  to  be  brou^t, 
and  the  same  had  been  brought,  in  the  name  of  such  trustees.    lb. 

lii  Although  the  bank  had  indorsed  a  note  amongst  Its  other  assets  to  its 
trustees,  yet  under  the  circiunstances  it  could  maintain  a  suit  upon  the 
note,  because. 
Where  a  party  who  is  the  holder  of  a  note  has  transferred  it  for  pur- 
poses of  coUection,  and  it  is  not  paid  but  is  found  in  the  possession  of 
the  original  holder,  he  can  recover,  as  he  is  remitted  to  his  original 
rights,  notwithstanding  the  indorsement;  and  if  the  note  is  not  paid,  the 
plaintiff  may  give  it  up  and  recover  upon  the  original  consideration.  lb 

15.  before  the  defendants  became  indebted  to  the  bank,  the  bank  had  made 
a  compromise  of  certain  claims,  which,  amongst  others,  were  the  suIk 


INDEX.  64d 

CONTRACTS— (Coii«nti«f). 

ject  of  the  sale  by  the  bank  and  purchase  by  the  defendants.  Tv^o  of 
the  defendants  had  knowledge  of  tne  conditions  of  this  compromise,  and 
their  knowledge  must  be  considered  as  extending  to  the  other  defen- 
dants. It  was  a  question  for  the  jury  to  determine  what  the  defendants 
purchased.  lb, 
OOSTS. 

!•  The  surety  for  the  appellants  from  a  decree  in  admiral^  gave  bond  to  pay 
all  costs  and  damages  which  might  be  adjudged  by  thfi  court.  Ives  t. 
MercfianU  Bank  cf  Boston,  150. 

2.  This  comt  having  affirmed  the  decree  of  the  Circuit  Court  with  costs  and 
six  per  cent,  damages,  judgment  was  entered  upon  the  receipt  of  the 
mandate  by  the  Circuit  Court,  for  the  amount  of  the  original  judgment 
together  with  the  amount  of  costs  and  damages  calculated  up  to  thiKt 
day ;  and  execution  was  awarded.    lb. 

8.  Under  this  execution,  the  vessel,  which  had  been  attached  under  the  libel, 
was  sold  for  less  than  this  aggregate  amount.    lb. 

4b  The  surety  is  not  entitled  to  have  a  relative  proportion  of  the  proceeds  of 
sale  applied  to  the  reduction  of  his  bond,  but  is  responsible  upon  it  to 
the  entire  amount.    lb, 

6.  Bt  the  26th  section  of  the  Judiciary  Act,  the  courts  have  power  to  assess 
damages  upon  bonds,  <&c,  and  to  render  judgment  for  so  much  as  is 
due  accordiuff  to  equity,  in  cases  of  default  or  confession  or  demurrer. 
This  section  aoes  not  apply  to  a  case  heard  on  agreed  facts.    lb, 

0.  But  then  when  the  case  beard  on  agreed  facts  was  the  case  of  an  appeal- 

bond,  it  was  proper  for  the  court  to  give  judgment  for  the  penalty  of 
the  bond  (being  less  than  the  judgment  under  the  mandate)  and  allow 
interest  from  the  date  of  the  institution  of  the  suit,  although  the  amount 
to  be  paid  in  this  way  would  exceed  the  penalty  of  the  bond.    lb, 

CRIMINAL  CASES. 
See  Evidence. 

CUMBERLAND  ROAD. 

1.  Under  an  act  passed  by  the  State  of  Maryland,  and  an  assent  given  to  it 

by  Congress,  no  toll  could  be  levied  for  passing  over  the  Cumberland 
Road,  upon  coaches  which  carried  the  United  States  mail.  Achison  v. 
Huddleson,  293. 

2.  In  1843,  the  legislature  of  Maryland  passed  an  act  imposing  a  toll  upon 

aU  passengers  in  mail-coaches,  and  if  it  were  not  paid,  a  toll  of  one 
dollar  for  each  coach  for  every  time  that  it  passed  over  the  road.    lb. 

8.  The  toll  upon  passengers  in  mall-coaches  was  inconsistent  with  the  com- 
pact made  between  Maryland  and  Congress,  and  therefore  void.    lb, 

4.  Ajid  the  toll  per  coach,  of  one  dollar,  is  more  properly  a  commutation  of 
tolls  than  a  penalty,  and  therefore  void  also.    lb, 
DEED. 

1.  A  deed  to  trustees  and  their  successors  in  trust  to  sell  and  convey  a  fee- 
simple  absolute,  vested  such  an  estate  in  them  without  the  insertion  of 
the  word  ''heirs  "  in  the  deed.    Neilson  v.  Lagow,  98. 

2«  Where  a  mortgage  was  executed  by  a  husband,  his  own  name  only  being 
used  in  the  body  of  the  instrument,  but  it  was  signed  by  his  wife  also, 
who  relinquished  her  right  of  dower,  and  made  her  acknowledgment  in 
an  after  part  of  the  instrument;  and  there  is  sufficient  evidence,  from 
Ml  inspection  of  the  whole  instrument,  to  believe  that  the  intention  of 
the  parties  was  to  consider  the  whole  paper  as  forming  one  assurance, 
the  wife  will  be  barr^  of  her  dower,  as  far  as  the  mortgage  is  con- 
cerned.   Dundiis  V.  Hitckcoekj  257. 

t.  Where  a  statute  requires  a  private  examination  of  the  wife,  to  ascertain 
that  she  acts  freely,  and  not  by  compulsion  of  her  husband,  but  pre- 
scribes no  precise  form  of  words  to  be  used  in  the  certificate,  it  is  suffi- 
cient if  the  words  of  the  acknowledgment  have  the  same  meaning,  and 
are  in  substance  the  same,  with  those  used  in  the  statute.    lb, 

4  Where  a  widow  was  allowed  one  year,  after  probate  of  her  husband's 
will,  to  elect  whether  to  take  under  it  or  not,  and  by  the  will  she  was 
sole  devisee  for  herself  and  children,  and  before  the  expiration  of  the 
year  she  released  to  the  mortgagee  all  her  estate,  right,  and  claim  to  the 
mortgaged  premises,  styling  herself  widow  and  sole  devisee,  she  cannot 
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afterwards  ayail  herself  of  her  right  of  election,  and  set  op  a  dalm  to 
dower,  outside  of  the  will ;  she  is  estopped  bj  her  deed.    Id. 

DEMURRER. 
See  Pbactigs. 

DUTIES. 
1.  The  Tariff  Act,  passed  in  1846,  (9  Stet.  at  Large,  p.  44,)  enacted  duties 
on  glass,  as  follows,  vis. :  '*  Schedule  B.  Forty  per  centum  ad  yalorem, 
Glass  cut.  Schedule  C.  Thirty  per  centum  ad  valorem.  Glass  tum- 
blers, plain,  moulded,  or  pressed;  not  cut  or  punted."  Binns  t.  Law* 
rence,  9. 

5.  The  f (lowing  classes  of  tumblers  fall  within  Schedule  B,  and  are  charge- 

able with  a  duty  of  forty  per  centum,  viz. : 
8b  Glass  tumblers,  the  entire  surface  of  the  bottom  of  .which  had  been 

smoothed  by  the  glass-cutter  or  grinder,  previous  to  their  importation 

into  the  United  States.    lb, 
4.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures  had  been  en- 

graved  by  the  glass-cutter  or  engraver,  previous  to  their  importation 
ito  the  u  nited  States.    lb. 
EVIDENCE. 
1.  When  the  question  before  a  court  of  equity  is,  whether  a  deed  whidi  pur- 
ports upon  its  face  to  be  an  absolute  deed,  was  in  reality  a  deed  or  a 
mortgage,  extraneous  evidence  is  admissible  to  show  that  it  was  only  a 
mortgage.    Riissell  v.  Sauthard,  139. 
t.  Upon  such  a  question  as  this,  depending  upon  the  general  principles  of 
equity  jurisprudence,  this  court  does  not  hold  itMlf  bound  by  the  de- 
cisions of  the  highest  court  of  the  State  in  which  the  land  in  question 
was,  but  will  be  governed  by  its  own  view  of  those  principles.    lb. 

3.  The  decisions  of  the  courts  of  Kentucky  examined.    lb. 

4.  Such  evidence  is  admissible  when  it  is  alleffed  and  proved  that  a  loan  on 

security  was  really  intended,  and  the  defendant  sets  up  the  loan  as  a 
payment  of  purchase-money,  and  the  conveyance  as  a  siale.    lb. 

6.  All  the  notes  having  been  paid  except  the  last,  and  the  action  not  being 

brought  upon  the  note  but  upon  the  original  consideration,  the  bank 
was  not  bound  to  bring  the  pnor  notes  into  court;  the  presumption  of 
law  was,  they  had  been  eiven  up  by  the  holder  at  the  time  of  payment. 
If  the  fact  was  not  so,  the  burden  lay  upon  the  defendants  to  show  it. 
Lyman  v.  Bank  qf  United  Statesy  226. 
t.  So  also,  a  part  of  the  consideration  being  the  purchase  of  real  estate,  the 
bank  was  not  bound  to  prove  the  execution  and  delivery  of  proper  con- 
veyances to  the  defendants.  Having  given  their  notes  for  the  purchase- 
money,  the  court  was  bound  to  presume  that  they  were  satisfied  with 
the  conveyances.    If  not,  it  was  their  duty  to  show  it.    lb. 

7.  Where  goods  on  board  of  a  ship  received  a  damage  which  must  neoessa- 

rily  have  accrued  during  the  voyage,  the  onus  probandi  is  upon  the 
master  and  owners  to  show  that  it  was  occasioned  by  one  of  the  perils 
of  navigation  within  the  exception  of  the  bill  of  lading.  Bich  v.  Lam- 
berty  347. 

8.  For  evidence  of  marriage  and  bigamy,  see  Oaines  v.  BeV  et  at,  472. 

0.  Where  two  persons  were  jointly  faidicted  for  an  offence  committed  against 
the  United  States,  viz.,  a  murder  committed  upon  the  high  seas,  and 
were  tried  separately,  it  was  not  competent  for  the  person  first  tried  to 
call  the  other  as  a  witness  in  his  behalf.  United  States  v.  Beid  et  oLj 
861. 

10.  The  trial  took  place  in  Virginia,  and  the  evidence  would  have  been  com- 

petent under  a  law  of  Yirsinia  passed  in  1849.    lb. 

11.  By  the  34th  section  of  the  Judiciary  Act  of  1789,  declaring  that  the  laws 

of  the  several  States  shall  be  regarded  as  rules  of  decision  in  ^rial  at 
common  law  in  the  courts  of  the  United  States,  meant  only  to  tuclude 
dvil  cases  at  common  law  and  not  criminal  offenses  against  the  United 
States.    lb. 

IS.  The  law  by  which  the  admissibility  of  testimony  in  criminal  cases  must 
be  determined  is  the  law  of  the  State,  as  it  was  when  the  courts  of  the 
United  States  were  established  by  the  Judiciary  Act  of  1789.    lb. 

18.  By  the  strict  rules  of  the  common  law,  a  bond  of  conveyaaos  miffA  be 
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adduced  in  support  of  a  possession  of  twenty  years,  held  in  pursuance  of 
the  bond  to  corroborate  such  possession  against  an  action  founded  upon 
the  mere  right  of  entry  in  the  obligor  or  his  heirs.    Sargeani  v.  State 
Bank  of  Indiana.  871. 
l4.  But  when  the  bond  was  given  to  carry  out  the  policy  of  a  state  in  estab- 
lishing the  seat  of  justice  for  a  new  county,  it  was  proper  to  allow  it  to 
be  given  to  the  jury  as  competent  evidence  to  be  weighed  by  them  tn 
expounding  the  provisions  of  the  statute.    lb. 
16.  Where  a  court,  acting  under  a  state  law,  appointed  a  commissioner  to 
convey  the  legal  title,  after  the  death  of  the  obligor  of  the  bond,  and 
the  record  of  that  court  said  that  proper  and  legal  notices  had  been 
given,  it  was  not  competent  to  offer  evidence  in  another  court  for  the 
purpose  of  showing  that  legal  notice  had  not  been  given.    lb, 
10.  For  what  was  proper  evidence  to  go  to  the  jury  in  a  case  where  a  marine 
brought  a  suit  against  an  officer  of  the  navy  for  improper  punishment, 
see  "Navy  of  thb  Un^itbd  States." 
EXCEPTIONS. 

See  Pbactiob. 
EXECUTION. 

See  JuDOMSNT. 
HUSBAND  AND  WIFE. 

See  Deed. 
INJUNCTION  BOND. 

See  Chanobbt. 
JUDGMENT. 
L  In  Louisiana,  the  Supreme  Court  of  the  State  reviews  the  questions  of 
fact  as  well  as  of  law  which  are  brought  up  from  the  courts  below;  and 
when  it  reverses  a  judgment  upon  eiSier  ground,  it  gives  the  judgment 
which  the  inferior  court  ought  to  have  given.    Parke  v.  Ttamery  et  oi., 
d9. 
8.  But  when  a  case  is  brought  before  this  court  by  a  writ  of  error,  it  can 
only  review  (questions  of  law ;  and,  therefore,  where  the  validity  of  a 
verdict  of  a  jury  is  brought  into  question,  the  practice  which  prevails 
in  the  state  courts  of  Louisiana  is  inapplicable  in  the  courts  of  the 
United  States.    lb. 
8.  Hence,  where  the  jury  found  a  verdict  In  general  terms  for  the  plaintiff 
in  a  suit  upon  a  promissoiy  note,  without  finding  the  amount  due,  which 
the  laws  and  practice  of  Louisiana  require  them  to  do,  and,  the  court 
then  gave  judgment  for  the  amount  of  the  noto,  this  would  have  been 
adjudged  to  be  a  cause  of  reversal  of  the  judgment  by  the  Supreme 
Court  of  the  state,  but  cannot  be  so  held  by  this  court.    lb. 
4.  The  sufficiency  of  the  verdict  must  be  judeed  by  the  rules  of  the  com- 
mon law  and  the  statutes  of  the  United  States,  and  not  by  the  laws 
and  practice  of  Louisiana.    The  act  of  1824  (4  Stat,  at  L.,  62)  does  not 
include  such  a  case.     lb. 
0w  By  the  common  law,  although  a  judgment  in  such  a  case  might  not 
have  been  strictly  proper,  yet  under  a  power  of  amending  the  verdict, 
the  judgment  can  stand,  because  the  plea  having  been  that  no  consider- 
ation was  given  for  the  note  and  the  verdict  being  for  the  plaintiff, 
it  necessarily  found  that  the  whole  amount  was  due.    lb. 

6.  The  32d  section  of  the  Judiciary  Act  provides  for  this  case  by  enjoining 

npon  this  court  to  disregard  niceties  of  form,  and  so  it  was  decided  in 
16  Pet.,  321.    16. 

7.  The  Constitution  of  Louisiana  requires  the  state  judges  to  give  reasons 

for  their  decisions ;  but  this  is  not  operative  upon  the  judges  of  the 
Circuit  Court  of  the  United  Statea  On  the  contrary,  their  reasons 
fonn  no  part  of  the  record  when  the  case  is  brought  up  to  this  court. 
lb. 
8l  Prior  to  the  revised  code  of  Virginia  in  1819,  the  lien  created  upon  land 
by  a  judgment  was  the  same  as  in  England.  In  both  countries  the 
following  rules  prevailed : 
1.  That  the  lien  of  the  judgment  resulted  entirely  from  the  right  of  the 
plaintiff  to  sue  out  an  elegit^  and  chaige  the  goods  and  the  moiety  of 
the  lands  of  the  debtor. 
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2.  That  the  election  so  to  charge  them  by  an  elegit  executed,  disehaigea 
from  liability  the  body  of  the  defendant  and  the  remaining  moiety  of 
the  lands. 

8.  That  the  capias  ad  eatisfadendum  executed,  is,  pro  tanto,  a  satisfao- 
tion  of  the  judgment  which  releases  proprio  vigore  any  previous  lien 
upon  the  lands  and  inhibits  all  recourse  against  the  goods  and  chattels 
or  lands  of  the  debtor,  with  the  exceptions  of  the  mstances  of  death 
whilst  chafed  in  execution,  or  of  an  escape  from  prison,  or  a  rescue. 
Snead  v.  McCoull,  407. 

0.  A  discharge  under  the  act  of  Congress  for  the  relief  of  persons  impris- 

oned for  debt  (2  Stat,  at  L.,  4,  §  2,)  did  not  restore  the  lien  originally 
created  by  the  judgment,  and  waived  by  issuing  a  ca,  so.    lb. 

10.  In  1819,  the  state  of  Virginia  revised  her  code.    By  a  part  which  went 

into  operation  on  the  1st  of  January,  1820,  it  was  enacted  that,  there- 
after, the  Issuance  of  a  ca.  sa.  should  constitute  a  lien  upon  lands.    lb. 

11.  But  as  it  did  not  relate  to  past  liens,  the  purchaser  of  a  lien  created 

under  the  Revised  Code  had  a  good  title  when  compared  with  a  claim- 
ant under  the  lien  which  existed  in  1817,  but  which  had  been  waived 
by  issuing  a  capias  ad  satisfaciendum.    lb. 

12.  Where  an  appeal  was  taken  in  a  common-law  case  instead  of  a  writ  of 

error,  and  after  the  lapse  of  ten  days  the  plaintiff  issued  an  execution 
upon  his  judgment,  and  the  defendant  then  sued  out  a  writ  of  error  to 
bring  the  case  up  to  this  court,  it  was  error  in  the  court  below  to  quash 
the  execution  and  supersede  the  judgment    Saltmarsh  v.  Tuthill,  887. 

18.  The  appeal  did  not  remove  the  case,  and  the  writ  of  error  was  sued  out 
too  late  to  stay  execution.  It  is  immaterial  whether  it  was  a  mistake 
of  the  party  or  the  court.    P>, 

14.  The  question  reserved  is  whether  this  court  has  the  power  to  issue  a 
mandamus  to  the  judge  below,  commanding   him  to  set  aside  the 
supersedeas  and  order  the  clerk  to  issue  an  execution.    lb. 
JURISDICTION. 

1.  Where  a  bank  was  chartered  and  its  charter  repealed  by  the  legislature 

of  a  territory,  the  question  of  the  validity  of  the  repealing  act  cannot 
be  brought  before  this  court  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act.    Miners  Bank  v.  State  cf  /otoo,  1. 

2.  The  power  of  review  is  confined  by  that  section  to  certain  laws  passed 

by  states,  and  does  not  extend  to  those  XMissed  by  Territorial  Legisla- 
tures.   A. 

8.  Whero  the  highest  court  of  a  state  affirmed  the  judgment  of  the  court 
below,  in  consequence  of  an  equal  division  between  we  judges  thereof, 
such  judgment  of  affirmance  is  considered,  when  the  case  is  brought 
here  under  the  twenty-fifth  section  of  the  Judiciary  Act,  as  an  affinn- 
anoe  of  the  rulings  of  the  court  below.    Lessieur  v.  Pricey  00. 

i.  The  act  of  Congress  passed  on  the  3d  of  March,  1845,  (5  Stat,  at  L.,  736,) 
forbids  the  transportation  of  letters,  packages,  or  other  mailable  mat- 
ter, except  such  as  may  have  relation  to  some  part  of  the  cargo  or  some 
article  at  the  same  time  conveyed  in  a  stage  or  other  vehicle,  when  such 
transportation  is  over  a  mail  route.     United  States  v.  Bromley  y  88. 

IL  A  letter  or  order,  although  unsealed,  directing  tobacco  to  be  sent  by  the 
return  boat  as  a  commercial  transaction,  was  within  the  prohibition  of 
the  statute.    lb. 

tf  Under  the  act  of  Congress  passed  on  the  81st  of  May,  1844,  (5  Stat,  at  L., 
058,)  directing  that  final  judgments  in  a  circuit  court  in  any  civil  action 
brought  by  Uie  United  States  for  the  enforcement  of  the  revenue 
laws  may  be  reviewed  in  this  court  without  regard  to  the  sum  or  value 
in  controversy,  this  court  can  exercise  jurisdiction.  The  revenue  of  the 
Post-Offloe  Department  is  a  part  of  the  revenue  of  the  government. 
lb. 

%  The  act  of  Congress,  passed  on  1st  May,  1820,  (3  Stat,  at  L.,  568,)  enacts, 
''That  no  land  shiQl  be  purchased  on  account  of  the  United  States, 
except  under  a  law  authorizing  such  purchase."    Neilson  v.  LagoWy  98. 

8L  Where  land  was  conveyed  to  tnistees,  for  the  purpose  of  paying  a  debt 
due  to  the  United  States,  and  tlie  highest  court  of  a  state  decided 
■gainst  a  title  set  up  under  that  ticod,  upon  the  ground  that  the  deed 
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was  in  violation  of  the  act  of  Congress,  this  court  has  Jnrisdictlo;!} 
under  the  twenty-fifth  section  of  the  Juaidary  Act,  to  review  that  de- 
cision, lb. 
9,  Where  the  grounds  of  the  decision  of  the  Supreme  Court  of  the  state  are 
not  stated  in  the  record,  this  court  will  look  into  the  hill  of  exceptions 
taken  in  the  court  of  original  jurisdiction,  to  see  what  points  were 
carried  up  to  the  Supreme  Court,  and  whether  they  were  necessarily 
involved  In  the  judgment  of  the  Supreme  Court.    lb, 

10.  In  1839,  a  treaty  was  made  between  the  United  States  and  'Mexico,  pro- 

viding; for  the  *^  adjustment  of  claims  of  citizens  of  the  United  Statea 
on  the  Mexican  Republic."     Williams* a  Trustee  v.  OWoer,  til. 

11.  Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  mem- 

bers of  the  Baltimore  Mexican  Company,  who  had  subscribed  monev  to 
fit  out  an  expedition  asalnst  Mexico,  under  General  Mina,  in  1816. 
See  the  case  of  Gill  v.  OUcer^s  Executor $,  11  How.,  529.    lb, 

12.  The  proceeds  of  one  of  the  shares  of  this  company  were  claimed  bv  two 

parties;  one  as  being  the  second  permanent  trustee  of  the  insolvent 
owner  of  the  share,  and  the  other  as  being  the  assignee  of  the  first  per- 
manent trustee.  Ih, 
18.  The  Court  of  Appeals  of  Maryland  decided  that  the  plaintiff,  viz.,  the 
second  permanent  trustee,  did  not  take  the  claim  under  the  insolvent 
laws  of  Maryland.    lb, 

14.  This  decision  is  not  reviewable  by  this  court,  under  the  25th  section  of 

the  Judiciary  Act;  and  the  case  is  similar  to  that  of  OiU  v.  Oliver's 
ExeciUorSf  11  How.,  529.    lb. 

15.  Nor  does  jurisdiction  accrue  in  this  case  in  consequence  of  the  additional 

fact  that  the  legislature  of  Maryland  passed  a  law  curing  certain  defects 
in  the  assignment  to  Oliver,  the  validity  of  which  law  was  drawn  into 
question,  as  impairing  the  obligation  of  a  contract;  because,  if  there 
had  been  no  such  law,  the  decision  of  the  state  court  would  have  been 
the  same.    lb. 

16.  The  former  decisions  of  this  court  respectine  its  jurisdiction  under  the 

25th  section  of  the  Judiciary  Act,  examined  and  explained.    lb, 

17.  In  order  to  bring  a  case  within  the  reviewing  power  of  this  court,  as 

prescribed  by  the  25th  section  of  the  Judiciary  Act,  it  is  necessary 
that  the  record  should  show  that  the  point  giving  jurisdiction  to  this 
court,  was  raised  and  decided  in  the  state  court.  Srand  Quif  RaUroad 
and  banking  Co.  v.  MarsJuUL  165. 

18.  The  preceding  decisions  upon  this  subject  referred  to. 

Hence,  where  it  appears  from  the  record  that  the  decision  of  the  state 
court  turned  upon  the  construction  and  not  the  validity  of  a  state  law, 
and  that  the  Question  of  its  validity  was  not  raised,  this  court  has  no 
jurisdiction,    lb. 

10.  The  13th  and  80th  section  of  the  act  of  Congn»s,  passed  in  1825,  (4  Stat 
at  L.,  105-111),  forbid  a  writing  or  memorandum  from  being  written  on 
a  newspaper,  or  other  printed  paper,  pamphlet,  or  magazine,  and  trans- 
mitted by  mail.    Teal  v.  Felton,  284. 

20l  The  Postmaster-Gteneral  directed  that  if  the  wrappers  of  newspapers, 
pamphlets,  or  magazines,  should  be  found  to  contain  any  manuscript 
or  memorandum  of  any  kind,  either  written  or  stamped,  or  marks  or 
signs  made  in  any  way,  by  which  information  shall  be  asked  or  com- 
municated, it  should  be  charged  with  letter-postage.    lb. 

SL  The  part  of  the  order  relating  to  marks  or  signs  was  not  justified  by  tha 
law.    lb, 

S2.  Hence,  where  a  jpostmaster  refused  to  deliver  a  newspaper  upon  which 
there  was  an  "  initial,''  unless  the  person  to  whom  it  was  addressed 
would  pav  letter  postage,  he  was  properly  held  liable  in  an  action  for 
trover,  it  was  not  a  case  calling  for  discretion  in  the  dischai]ee  of  his 
duties.  The  law,  and  not  the  instructions  of  a  department,  furnishes 
the  guide  to  officers.    lb. 

n»  The  state  court  has  jurisdiction  to  try  the  case.  State  courts  had  juris- 
diction over  all  cases  of  trover,  and  the  Constitution  of  the  United 
States  did  not  abrogate  their  jurisdiction  in  such  cases  as  the  preseat. 
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94*  Where  seyenU  owners  of  a  cargo  filed  libels  in  rem  against  tlie  vessel  ten 
damages  done  to  the  goods,  and  these  libels  were  consolidated  by  oidsr 
of  the  court,  which  afterwards  decreed  damages  in  favor  of  the  lib^ 
lants,  in  some  cases  to  more  and  in  some  to  less  than  $2,000,  those  cases 
where  the  damages  are  less  than  that  snm  mnst  be  dismissed,  on  an 
appeal  to  this  court,  for  want  of  jurisdiction.    Bich  v.  Lambert,  347. 

99*  Where  the  highest  court  of  a  state  decided  in  fkvor  of  a  defendant  who 
pleaded  his  discharge  under  the  bankrupt  law  of  the  United  States, 
and  the  case  was  brought  to  tliis  court  under  the  26th  section  of  the 
Judiciary  Act,  this  court  has  no  jurisdiction.    LinUm  y.  StantoKf  423. 

28.  It  would  have  been  otherwise  if  the  decision  had  been  adverse  to  the 
exemption  claimed  under  the  law  of  Congress.    lb. 

n  Pltunises  alleged  to  have  been  made  by  the  bankrupt  alter  his  discharge 
are  not  the  subject  of  jurisdiction  under  the  25th  section.  The 
decision  of  a  state  court  upon  thei^  eifect  cannot  be  reyiewed  by  this 
oourt    lb. 

ypr  Jurisdiction  in  Admiralty,  see  Admtbat/ty. 

1.  Where  persons  were  indebted  to  a  bank,  and  gave  their  promissory  note 
for  the  amount  of  the  debt,  the  mere  acceptance  of  the  notes  by  the 
bank  did  not  necessarily  operate  as  a  satisfaction;  and  whether  or  not 
there  was  an  agreement  at  the  time  to  receive  them  in  satisfaction,  or 
whether  the  circumstances  attending  the  transaction  warranted  such 
an  inference,  were  questions  for  the  jury.  Lipnan  v.  United  States 
Bank,  226, 

%  Before  the  defendants  became  indebted  to  the  bank,  the  bank  had  made 
a  compromise  of  oertidn  claims,  which,  amongst  others,  were  the  snb- 
ject  of  the  sale  by  the  bank  and  purchase  by  the  defendants.  Two  of 
the  defendants  had  knowledge  of  the  conditions  of  this  compromise, 
and  their  knowledge  must  1^  considered  as  extending  to  the  other 
defendants.  It  was  a  question  for  the  jury  to  determine  what  the 
defendants  purchased.    /&. 

8.  Without  laying  down  any  general  rule,  how  far  the  afildavits  of  jurors 
impeaching  their  verdict  ought  to  be  reoeived,  it  la  decided  that  the 
affidavits  of  two  jurors,  statin^a^  that,  while  impannelled,  they  read  a 
newspaper  report  of  the  preoeding  evidence,  but  whicJi  had  no  influence 
upon  their  verdict,  were  not  sufficient  ground  for  a  new  trial.  UnUed 
States  V.  Beid,  361. 

4  For  what  was  proper  evidence  to  go  to  the  jury,  in  a  aoit  brou^  hf  a 
marine  against  an  officer  of  the  navy  for  improper  punishment^  see 
Katt  of  thb  Unftbd  States. 
(aAHDS^PITBLIO. 

1.  Where  a  settler  upon  the  public  lands  had  a  pre-emption  rifht  to  them 
and  sold  them  to  a  person  who  again  sold  them  to  a  third  party,  the 
original  vendor  has  alien  upon  the  land  for  the  balance  of  the  purchase- 
money  still  due,  and  can  enforce  it  by  a  bill  in  chancery,  notwithstand- 
ing the  vendee  has  taken  out  a  patent  in  his  own  name  under  a  subee- 
quent  preemption  law.    ThredgiU  v.  Pintard,  24. 

%  This  court  again  decides,  as  in  9  How.,  127,  280,  and  10  How.,  609,  that, 
with  respect  to  the  tract  of  country  between  the  BCississippi  and  Per- 
dido  rivers,  south  of  the  thirty-first  degree  of  north  latitude,  the  author- 
ities of  Louisiana  had  no  right  to  make  grants  of  land  after  the  time  ef 
stgaing  the  treaty,  by  which  it  was  ceded  to  Great  Britain.  JCiawfa<lf 
y.  TT^e  United  States,  47. 

Ik  That  treaty  having  been  signed  on  the  10th  of  February.  1763,  a  grant  of 
the  land  in  the  iu)ove  tract  of  countrr,  issued  by  the  French  Qjovemor 
ol  Louisiana,  on  the  11th  March,  1763,  was  void.    Jb. 

i.  Under  the  act  of  the  10th  of  February,  1815,  (3  Stat,  at  L.,  211,)  for  the 
nlief  of  the  inhabitanto  of  New  Madrid  County,  who  suffered  by  earth- 
quakes, a  notice  of  location  given  to  the  Surveyor^teneral  was  not 
iQcBcient  to  vest  the  title  in  the  applicant ;  the  title  was  not  co«iplete 
mitU  the  plat  and  certificate  of  survey  were  filed  and  recorded  b.  the 
Becorder's  office.    An  exchange  of  titles  then  at  once  look  plaflis.   The 
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I  applicant  became  entitled  to  hit  new  location,  and  the  land  whlcii  he 

1  aoandoned  reverted  to  the  United  States.    ZMttieur  t.  Priaef  30. 

I  Iw  Bat  if  the  claim,  under  a  New  Madrid  oertifloate,  be  prosecuted  by  an 

I  agent  without  the  knowledce  of  the  principal^  the  title  to  the  new  land 

cannot  vest  in  the  prinolpar  until  he  assents  to  and  adopts  the  prrceed- 

,  tngs  of  his  agent ;  because,  by  such  assent,  he  FslinqnlMies  the  title  to 

I  the  land  which  he  first  owned,    ib. 

f  4l  In  1890,  Congress  granted  to  the  state  of  Missouri.  (8  Stat  at  L.,  547,) 

four  sections  of  land,  which  should,  **  under  the  direction  of  the  legis- 

\  lature,  be  located,  as  near  as  may  be,  in  one  body,  at  any  time,  in  such 

townships  and  ranges  as  the  legislature  may  select,  on  any  of  the  public 
lands  of  the  United  States :   ProTided,  that  such  locations  shal   V 
made  prior  to  the  public  sale  of  the  lands  of  the  United  States  sorround 
ding  such  location."    lb, 
?•  This  grant  did  not  need  an  application  to  an  officer  of  the  United  States 
for  permission  to  locate  It.     When  the  legislature  selected  the  land, 
and  save  notice  thereof  to  the  Surveyor-Oeneral  and  Becorder  of  the 
Lana-Distriot,  the  land  became  identified,  and  the  title  complete.    Jb. 
8l  In  making  the  selecUon.  the  legislature  had  a  rifldit  to  include  fractional 
parts  of  sections,  until  the  entire  amount  of  four  sections  was  made 
up.    lb, 
Ol  Hm  time  at  which  the  title  of  the  State  became  complete,  was  the  day 
on  which  the  Governor  notified  the  Snrveyor43eneral  of  the  selection 
of  the  land  by  oomndssloners  who  had  been  appointed  for  that  pur- 
pose,   lb, 
lOi  An  historical  account  given  as  to  what  officer  in  Iionisiana  possessed 
the  power  to  grant  part  of  the  king's  domain.    The  United  8UUe9  v. 
Moore,  200. 
U.  In  September,  1797,  Moiales,  who  was  Intendant,  had  not  the  power. 
And  a  receipt  of  that  date,  given  by  him  for  the  purchase-money  of 
lands  sold,  could  convey  no  title,    lb. 
19l  B^  the  regulations  of  (rRielly,  made  in  1770,  the  front  proprietors  of 
laad  upon  the  Mississippi  were  bound  to  make  mounds  or  levees,  and 
also  to  dear  and  ditch  the  whole  front  of  the  depth  of  two  arpents, 
within  three  years  from  the  date  of  their  purchases.  In  dafoult  thereof, 
the  land  reverted  to  the  king^    lb. 
18»  This  condition  not  having  been  complied  with  in  the  present  case,  and 
the  alleged  proprietor  not  having  asserted  any  claim  from  1707  to  1885, 
the  presumption  is  that  he  surrendered  his  purchase  and  had  his  money 
refunded.    lb, 
14  The  claim  is  also  barred  by  lapse  of  time.    lb, 

16.  The  District  Court  decreed  that  ^*  in  case  any  of  the  lands  claimed  by  the 
petitioner  should  have  been  sold  by  the  United  States,  he,  the  petitioner, 
should  be  authorised  to  enter,  in  any  land-offloe  in  the  state  of  Lou- 
isiana, a  like  quantity  of  public  lands."    lb, 

i4l  This  decree  was  erroneous.  The  act  of  1844  rsvived  the  act  of  1824,  but 
did  not  revive  the  act  of  1828 ;  and  the  act  of  1824  required  theffrantees 
of  the  United  States  to  be  made  parties  in  order  that  they  mi|^t  come 
tn  and  defend  their  title.  It  also  Intended  that  these  erantees  should 
l^roduee  their  titles^  so  that  the  court  might  ascertain  tiaeir  boundaries 
and  quantities,  and  decree  accordingly.  But  In  the  decree  in  question, 
this  was  not  done.    lb. 

17.  The  act  of  Congress  passed  on  26th  May,  1834^  enabling  claimants  i« 
kmd  in  Missouri  and  Arkansas,  to  try  Uiieir  titles,  was  revived  by  tne 
act  of  nth  June,  1844,  and  extended  to  Lonlshina.  The  United  Statu 
V.  Porehe,  426. 

^8.  By  the  fifth  section  of  the  act  of  1824,  the  claimants  were  required  te 
present  their  claims  within  two  yearn  from  the  passage  of  the  law.    Jb. 

UK  Im  section  being  revived  by  the  act  of  1844,  claimants  were  required 
bvthe  hrtteractto  pussent  their  chifans  before  the  17th  of  June,  1846. 

m.  Acts  supplemontavy  to  tibat  of  18fi4  were  not  revlviad  by  the  aet  of  ISAi 
IMhtagwaawvlvedeaespttiiaorigfaialaol    Ik 
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21.  The  District  Court  of  Louisiana  had  no  Jurisdiction,  therefore.  OTei  a 

case  where  the  petition  was  not  presented  until  the  8th  March,  1848.  lb. 

22.  The  ninth  section  of  the  act  of  1824  does  not  prevent  the  United  States 

from  appealing,  where  a  claim  is  for  less  than  one  thousand  acres,    ib. 
28.  In  1701  MIro  granted  an  order  of  survey  for  some  land  In  Louisiana. 

The  United  States  ▼.  Simotij    433. 
24  During  the  ten  years  that  the  provinoe  remained  in  the  hands  of  Spain, 

the  grantee  neither  had  a  survey,  nor  took  possession,  nor  did  any 

other  act  showing  an  intention  of  fnlfllling  the  conditions  upon  wliick 

the  grant  was  made.    lb. 
2C.  The  regulations  of  Morales  required  parties  so  situated  to  have  their 

titles  made  out.    In  case  of  neglect  the  Spanish  government  was  under 

no  obligation  to  grant  the  land,  and  therefore  the  claim  is  not  good 

against  the  United  States.    lb. 

26.  A  paper,  oifered  as  a  grant  from  the  Spanish  authorities  for  some 

land  in  Louisiana,  decided  to  be  incomplete,  and  nothing  more  than 
the  preamble  to  Spanish  grants.     The  United  States  v.  Le  Blanc,  436. 

27.  Moreover,  there  is  no  evidence  that  the  claimants  are  the  heirs  of  the 

grantee,  nor  that  any  one  claiming  under  him  ever  took  possession  or 
exercised  any  act  of  ownership  from  1777  to  1846.    lb. 

28.  This  court  asain  decides,  as  in  9  How.,  127,  and  10  How.,  609,  that  by 

the  act  of  1824,  a  claimant  of  land  in  Louisiana  must  aver  and  prove 
his  residence  in  that  Province  at  the  date  of  the  grant,  or  on  or  before 
the  10th  of  March,  1804.     iTniUd  States  v.  Castant,  437. 

29.  Also,  that  the  act  was  not  intended  to  provide  for  perfect  grants.    Over 

such,  the  District  Court  has  no  jurisdiction.    lb. 
80.  A  decree  of  the  court  was  erroneous,  authorizing  the  claimants  to  enter 
public  land,  upon  the  ground  that  the  United  States  had  sold  what 
was  covered  by  the  claim,  when  there  was  no  evidence  that  the  United 
States  had  made  any  such  sales.    lb. 
LAND,  PURCHASED  FOR  THE  UNITED  STATES. 

1.  The  act  of  Congress,  passed  on  1st  May,  1820,  (3  Stat,  at  L.,  668,)  enacts, 
''  That  no  land  shall  be  purchased  on  account  of  the  Uniteil  States, 
except  under  a  law  authorizing  such  purchase."    Neilson  v.  Lagow,  98. 

%  Where  land  was  conveyed  to  trustees,  for  the  purpose  of  paying  a  debt 
due  to  the  United  States,  and  the  highest  court  of  a  state  decided 
against  a  title  set  up  under  that  deed,  upon  the  ground  that  the  deed 
was  in  violation  of  the  act  of  Conm»s,  this  court  has  jurisdiction, 
under  the  twenty-fifth  section  of  the  Judidary  Act,  to  review  that  deci- 
sion,   lb. 

8L  The  deed  to  the  trustees  being  an  authority  to  sell  so  much  of  the  land 
as  might  be  necessary  to  pay  the  debt,  this  was  not  such  a  purchase  as 
is  forbidden  by  the  statute.  Nor  does  the  act  of  Congress  prohibit  the 
acquisition,  directly,  by  the  United  States,  of  the  l^al  title  to  land, 
when  it  Lb  taken  by  way  of  security  for  a  debt.    lb. 

4  Where  the  trustees  purchased,  and  paid  for  out  of  money  belonging  to 
the  United  States,  the  equitable  title,  where  the  lesal  title  to  the  land 
had  been  previously  conveyed  to  them,  the  acquultion  of  this  equi- 
table title  was  nothing  more  than  relieving  the  land  of  an  incumtaranee, 
and  was  not  such  a  purchase  as  was  forbidden  by  the  statute,  lb, 
LIEN  OF  A  JUDGMENT. 

See  JUDOMEITT. 

LIMITATIONS,  STATUTE  OF. 
Where  a  mortgage  is  payable  by  instalments,  some  of  which  wen  not  due  at 
the  time  of  filinff  the  bill,  the  statute  of  limitatlonB  will  not  apply. 
Union  Bank  qf  Louisiana  v.  Stafford^  828. 
LOUISIANA. 
L  The  practice  of  the  Louisiana  courts  does  not  govern  the  courts  of  th« 
United  States  in  cases  where  the  state  court  exercises  its  appeUata 
power  in  reviewing  matters  of  fact  upon  a  writ  of  error.    Forks  ▼. 
Turner  et  oL,  39. 
IL  9y  the  Louisiana  practice,  if  neither  party  claims  a  trial  bj  juir,  tha 
whole  case  is  decided  1^  the  court;  matters  of  ftMst  as  well  as  of  Uw* 
.    Bend  V.  Brownj  264 
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8.  Where,  npon  such  a  trial,  no  testimony  is  oM^cted  to,  and  It  does  not 
appear  that  any  question  of  law  arose  or  was  decided,  and  the  case  Is 
bruught  to  this  court  by  writ  of  error,  the  judgment  of  the  court 
below  must  be  affirmed.    lb. 

4.  The  decision  of  the  court  below,  upon  questions  of  fact,  is  as  eondusiTe 
upon  this  court  as  the  verdict  of  a  jury  would  be.    lb, 

6.  The  26th  section  of  the  law  of  Louisiana  incorporating  the  Union  Bank 
of  Louisiana,  declares  that  in  all  hypothecary  contracts  and  obli^Ations 
entered  into  by  any  married  individual,  with  the  bank,  it  shall  be  lawful 
for  the  wife  to  unite  with  him;  and  in  such  case  the  property  of  the 
wife,  whether  dotal  or  of  any  other  description,  shall  be  affected  by  the 
contract.     Union  Bank  of  Louisiana  v.  8iaffordf  828. 

6.  Where  a  wife  united  with  her  husband  in  mortgaging  property  to  t^e 

bank,  the  mortgage  was  good  under  this  clause.    Ih. 

7.  A  sale  of  the  mortgaged  property  for  a  twelve  months'  bond  under  ui 

order  of  seizure  and  sale  was  not  an  ovation  or  extinguishment  of  the 
original  mortgage.    lb. 
MAIUEOAGE. 

Evidence  of  Mabbiags  ahd  Bigamt,  see  CMtnM  v.  EeHf  et  oL,  472. 
MISSISSIPPL 

1.  Where  a  defendant,  when  sued  upon  a  note,  set  up,  as  a  defense,  that 
the  note  was  given  for  an  illegal  consideration,  the  whole  statute  must 
be  examined,  in  order  to  di^ver  whether  or  not  the  legislature  in- 
tended to  prevent  courts  of  justice  from  enforcing  contracts  relating  to 
the  act  prohibited.    Harris  v.  Runnels,  80. 

8»  Where  a  statute  prohibits  an  act,  or  annexes  a  penalty  to  its  commission, 
it  is  true  that  the  act  is  made  unlawful,  but  it  does  not  follow  that  the 
unlawfulness  of  the  act  was  meant  by  the  legislature  to  avoid  a  contract 
made  in  contravention  of  it.    lb, 

8b  Where  a  statute  is  silent,  and  contains  nothing  from  which  the  contrary 
can  properly  be  inferred,  a  contract  in  contravention  of  it  is  void.  But 
the  whole  statute  must  be  examined  in  order  to  decide  whether  or  not 
it  does  contain  anything  ''from  which  the  contrary  can  be  properly 
inferred."    lb. 

i.  Thus,  where  a  statute  of  Mississippi  declared  that  slaves  should  not  be 
brought  into  the  state  without  a  previous  certificate  signed  by  two  free- 
holders, with  a  certificate  of  the  clerk  of  the  county  from  which  they 
came,  certifying  that  the  signers  were  respectable  freeholders;  and 
slaves  were  brought  in  without  such  certificate  and  sold,  the  contract  is 
not  void,  but  the  purchaser  must  pay  his  note  given  for  the  purchase- 
money,    lb. 

8w  Other  parts  of  the  statute  indicate  that  the  legislature  did  not  intend  to 
dedare  the  contract  void;  as  for  example,  a  part  in  which  a  fine  is  Im- 
posed upon  the  buyer  and  also  upon  the  seller.       Jb. 
MSSSOURI. 

See  Lands,  Publio. 
MORTGAGE. 

1.  Whether  a  deed  was  a  mortgage  or  a  conditional  sale,  see  SusseU  t.  South 

ard.  189. 

2.  See  also  for  other  principles,  title  Ohajtobbt. 

8.  Where  slaves  were  mortgaged,  see  Chahobbt. 
4  Acknowledgment  by  wife,  see  Dsbd. 

»AVY  OF  THE  UNITED  STATES. 

1.  Under  the  Act  of  Congress,  passed  on  the  2d  of  March,  1887,  (6  Stat  at 
L.,  168,)  the  commander  of  a  squadron  had  power  to  detain  a  marne 
after  the  term  of  his  enlistment  expired,  if,  in  the  opinion  of  the  com- 
mander, public  interest  required  it.  See  7  How.,  80.  Dinsman  v. 
WUkes.  890. 

£.  The  decision  of  this  question,  by  the  commander,  was  final  and  conclu- 
sive; and  if  the  marine  did  not  conform  to  it,  he  was  liable  to  punish- 
ment,   lb. 

8.  So,  too,  the  commander  was  the  judffe  of  the  degree  of  punishment  neces- 
sary to  suppress  a  spirit  of  disobedience  and  insubordination ;  and  he  Is 
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not  liable  to  an  action  for  a  mere  error  in  judgment,  ev«n  if  the  Jury 

suppose  that  milder  measures  would  have  accomplished  his  object.    15. 
4  But  at  the  same  time  he  is  bound  never  to  inflict  any  severer  punishment 

than  he  conscientiously  believes  to  be  necessary  to  m^ntiLiTy  discipline^ 

and  due  subordination  in  his  ships.    lb, 
6.  The  question  being  one  of  motives,  the  jury  are  to  judm  whether  he 

was  actuated  alone  by  an  upright  intention  to  maintam  the  discipline  of 

his  command,  or  whether  punishment  was  in  any  manner  or  degree 

increased  or  aggravated  by  malice  or  vindictiYe  feeling.    Pk 
6L  In  deciding  this  question,  the  jury  are  to  take  into  oomddenubion  all  the 

circumstances  of  the  case.    lb. 
7«  A  letter  from  one  of  the  officers  of  the  squadron  to  the  commander,  upon 

the  temper  and  dispoeition  of  the  marines  in  one  of  the  ships,  was 

proper  evidence  for  the  jury.    lb* 
8b  But  the  proceedings  of  a  court-martial,  for  the  trial  of  men  for  offenses 

oommitted  long  before,  was  not  evidence,  because  it  did  not  show  the 

spirit  existing  at  that  time.    lb. 

0.  Nor  was  evidence  admissible,  of  the  flossiug  of  two  other  perscms  merely 

by  the  authority  of  the  commander  wfthout  a  court-martial.    lb. 

10.  Nor  was  evidence  admissible,  that  the  commander  refused  to  give  to  tht 

marine  a  eertiflcate,  under  the  act  of  Congress  before  referred  to;  be- 
cause the  commauder  claimed  to  hold  him  by  voluntary  enlistment.    lb. 

11.  In  order  to  show  the  motive  by  which  the  commander  was  actuated  in 

confining  the  marine  in  a  fort,  on  shore,  it  was  admissible  for  the  com- 
mander to  offer  evidence  that  merchant  seamen  from  American  ships 
were  confined  there,  and  also  for  the  marine  to  offer  evidence  to 
rebut  it.    lb. 

NEGROES  AND  SLATES. 

When  mortoaged,  see  Chakokbt. 

NXW  MADRID  CERTIFICATE. 
See  Lakds,  Pubuo. 

NEW  TRIALS. 
Without  laying  down  any  general  rule,  how  far  the  affidavits  of  jurors 
impeaching  their  verdict  ougjht  to  be  received,  it  is  decided  that  Uie 
affidavits  of  two  jurors,  stating  that,  whilst  impanneled.  thev  read  a 
newspaper  report  of  the  preceding  evidence,  but  which  had  no  Influenue 
upon  their  verdict,  were  not  sufficient  ground  for  a  new  trial  United 
States  V.  Beid  et  at,  361. 

PILOTAGE. 

1.  A  law  of  the  State  of  Pennsylvania,  that  a  vessel  which  neglects  or 

refuses  to  take  a  pilot,  shall  forfeit  and  pay  to  the  master-warden  of  the 
pQots,  for  the  use  of  the  society  for  the  relief  of  distressed  wad  decaved 
pilots,  their  widows  and  children,  one  half  the  regular  amount  of  pilot- 
age, is  an  appropriate  part  of  a  general  system  of  regulations  on  the 
subject  of  pilotage,  and  cannot  be  considered  as  a  covert  attempt  to 
le^late  upon  another  subject,  under  the  appearance  of  legislation  on 
tms  one.    Cooley  v.  Board  qf  Wardens.  <ftc.,  209. 

S.  Nor  can  the  exemption  oi  American  vessels,  engaged  in  the  Pennsylvania 
coal  trade,  from  the  necessity  of  paying  half  pilotage,  be  declared  to  be 
other  than  a  fair  exercise  of  legislative  discretion,  acting  upon  the  sub- 
ject of  the  regulation  of  the  pOotage  of  the  port  of  Philadelphia.    lb. 

8.  Tike  law  of  Pennsylvania  is,  therefore,  not  inconsistent  with  the  second 
and  third  clauses  of  the  tenth  section  of  the  first  article  of  the  Conetl- 
tujtion  of  the  United  States.  Imposts,  and  duties  on  ini4[K>rtSy  exports 
and  tonnage,  were  understood,  when  the  Constitution  was  formed,  to 
mean  totauy  distinct  things  from  fees  of  pilotage.    lb. 

4  Nor  is  the  law  repugnant  to  the  first  clause  of  the  eighth  section  of  the 
first  article  of  the  Constitution,  because,  as  the  char^  is  not  a  duty, 
import,  or  excise,  there  is  no  necessity  for  its  being  uniform  throQ|^ut 
the  United  States.    lb. 

6b  Neither  is  the  law  repugnant  to  the  fifth  clause  of  the  ninth  section  of 
the  first  article  of  the  Constitution;  because  it  neither  gives  &  prsler- 
eace  of  one  port  over  another,  nor  doee  it  requiie  a  vessel  to  pay 
duties.    lb. 
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t.  Upon  this  point,  the  act  of  Comgreas,  passed  in  1789,  (1  Stat,  at  L.,  64,) 
recognizing  the  pilot  laws  of  the  States,  is  entitled  to  great  weight,  as 
showing  that  these  laws  neither  levied  duties,  nor  gaye  a  preference  of 
one  port  over  another.    lb. 

7.  Moreover,  the  law  is  not  inconsistent  with  the  third  danse  of  the  eighth 

section  of  the  first  article  of  the  Oonstitntlon.    lb. 

8.  It  is  true  that  the  power  to  regulate  commerce  includes  the  regulation  of 

navigation,  and  that  pilot  laws  are  regulations  of  navisaUoB,  and, 
therefore,  of  commerce,  within  the  grant  to  Congress  of  the  oammflr- 
dal  power.    lb. 

9.  But  the  mere  grant  of  the  commercial  power  to  Congress  does  not  forbid 

the  States  from  passing  laws  to  regulate  pilotage.  The  power  to  regu- 
late commerce  includes  various  subjects,  upon  some  of  which  there 
should  be  a  uniform  rule,  and  upon  others  different  rules  in  different 
localities.  The  power  is  exclusive  in  Congress,  in  the  former,  but  not 
so  in  the  latter  class.  lb. 
10.  Although  Congress  may  legislate  upon  the  subject  of  pilotage,  through- 
out the  United  States,  yet  they  have  manifested  an  intention  not  to 
overrule  the  State  laws,  except  in  one  instance.  The  law  of  Pennsyl- 
vania, not  being  overruled,  is  not  repugnant  to  the  Constitution  of  tne 
United  States.  lb. 
POSTAGE  AND  POST-OFFICE. 

1.  The  act  of  congress  passed  on  the  8d  of  March,  1846,  (6  Stat,  at  L.,  786,) 

forbids  the  transi)ortation  of  letters,  packages,  or  other  mailable  matter, 
except  such  as  may  have  relation  to  some  part  of  the  cargo,  or  some 
article  at  the  same  time  conveyed  in  a  stage  or  other  vehicle,  when  such 
transportation  is  over  a  mail  route.     United  States  v.  Bromley,  88. 

2.  A  letter  or  order,  although  unsealed,  directing  tobacco  to  be  sent  by  the 

return  boat,  as  a  commercial  transaction,  was  within  the  prohibition  of 
the  statute.    lb. 

8.  Under  the  act  of  Congress,  passed  on  the  81st  of  May,  1844,  (6  Stat  at 
L.,  658,)  directing  that  final  judgments  in  a  Circuit  Court  in  any  civil 
action  brought  by  the  United  States,  for  the  enforcement  of  the  revenue 
laws,  may  hd  reviewed  in  this  court,  without  regard  to  the  sum  or  value 
in  controversy,  this  court  can  exercise  jurisdiction.  The  revenue  of  the 
Post-Office  Department  is  a  part  of  the  revenue  of  the  government.   Jb. 

4,  Where  the  suit  was  upon  a  postmaster's  bond,  and  the  district-attorney 
offered  to  read  in  evidence  an  authentic  copy  thereof,  which  the  court 
refused  to  receive,  this  refusal  was  erroneous.  United  BUUea  v.  WU- 
htnaon,  246. 

6.  Although  the  presumption  of  law  is  in  favor  of  the  correctness  of  the 
court  t>elow,  where  no  reasons  appear,  yet,  in  this  case,  the  record 
itself  shows  the  error.  If  there  was  any  fact  which  made  the  copy  of 
the  bond  inadmissible,  it  ought  to  have  been  shown  by  the  defendants, 
and  set  forth  in  the  exception.    lb. 

6.  The  18th  and  30th  sections  of  the  act  of  Congress,  passed  in  1826,  (4  Stat. 

at  L.,  105-111,)  forbid  a  writing  or  memorandum  from  being  written  on 
a  newspaper,  or  other  printed  paper,  pamphlet,  or  magazine,  and  trans- 
mitted by  mail.    Teal  v.  FelUm,  284. 

7.  The  Postmaster-General  directed  that  if  the  wrappers  of  newspapers, 

pamphlets,  or  magazines,  should  be  found  to  contain  any  manuscript  or 
memorandum  of  any  kind,  olther  written  or  stamped,  or  marks  or  signs 
made  in  any  way,  by  which  information  shall  be  asked  or  communicated, 
it  should  be  charged  with  letter  postage.    lb. 

8.  The  part  of  the  order  relating  to  marks  and  signs  was  not  justified  by 

law.  lb. 
Ol  Hence,  where  a  postmaster  refused  to  deliver  a  newspaper  upon  whieh 
there  was  an  *'  initial,"  unless  the  person  to  whom  it  was  addressed 
would  pay  letter  postage,  he  was  properly  held  liable  in  an  action  fot 
trover.  It  was  not  a  ease,  calling  for  discretion  in  the  discharoe  of  his 
duties.  The  law,  and  not  the  instructions  of  a  department,  ramishes 
the  guide  to  officers,  lb. 
IQl  I'he  State  court  had  jurisdiction  to  try  the  ease.    State  eooits  had  jiirl» 
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diction  o^er  all  cases  of  trover,  and  the  Constitution  of  the  United 
States  did  not  abrogate  their  jorisdictlon  in  sach  cases  as  the  preaemt.  Ih, 

PRACTICE. 

1.  Where  a  motion  is  made  to  docket  and  dismiss  a  case  under  the  48d  rule 

of  this  court,  the  certificate  of  the  clerk  of  the  court  below,  upon 
which  the  motion  is  founded,  must  state  the  names  of  the  parties  €o 
the  suiL  It  is  not  enough  to  say,  Joseph  W.  Clark  and  others.  The 
names  of  the  "  others ''  ought  to  be  set  forth.  Smith  v.  Clark  et  02.,  21. 

2.  The  practice  of  the  Louisiana  courts  does  not  govern  the  courts  of  the 

United  States  in  cases  where  the  state  court  exercises  its  appeUatepoweir 
in  reviewing  matters  of  fact  upon  a  writ  of  error.  Parka  v.  Tianer 
et  oLj  99. 

8.  A  motion  in  this  court  after  the  decision  of  the  case  here,  to  set  aside  the 

decree  and  remand  the  case  to  the  Circuit  Court  for  further  preparation 

and  proof,  upon  the  ground  that  new  and  material  evidence  has  been 

discovered  since  the  trial  of  the  case  in  that  court,  cannot  be  sustahied. 

Buaeell  v.  Southard,  180. 
i.    Affidavits  of  newly-discovered  testimony  cannot  be  received.  This  court 

must  affirm  or  reverse  upon  the  case  as  it  appears  in  the  testimony.    lb. 
&•  The  established  chancery  practice  is  so,  and  if  It  were  not,  the  act  of 

Congress,  passed  on  March  3, 1803,  would*  be  decisive  of  the  question. 

A. 
t.  The  surety  for  the  appellants  from  a  decree  in  admiralty,  gave  bond  to 

pay  all  costs  and  damages  which  might  be  adjudged  by  this  court.    /«ea 

v.  MerchaMa  Bank  qf  Boston,  159. 
7.  This  court  having  affirmed  the  decree  of  the  Circuit  Court  with  costs  and 

•ix  per  cent,  damages,  judgment  was  entered  upon  the  receipt  of  the 

mandate  by  the  Circuit  Court,  forXhe  amount  of  the  original  judgment 

together  with  the  amount  of  costs  and  damages  calculated  up  to  that. 

day;  and  execution  was  awarded.    lb. 
d.  Under  this  execution,  the  vessel,  which  had  been  attached  under  the  libel 

was  sold  for  less  than  this  aggregate  amount.    lb. 

9.  The  suretv  is  not  entitled  to  have  a  relative  proportion  of  the  proceeds  of 

sale  applied  to  the  reduction  of  his  bond,  but  is  responsible  upon  it  to 
the  entire  amount.    lb. 

10.  By  the  26th  section  of  the  Judiciary  Act.  the  courts  have  power  to  assess 

damages  upon  bonds,  Ac,  and  to  render  judgment  for  so  much  as  is 
due  according  to  equity,  in  cases  of  default  or  confession  or  demurrer. 
This  section  does  not  apply  to  a  case  heard  on  agreed  facts.    /6. 

11.  But  then  when  the  case  heard  on  agreed  facts  was  the  case  of  an  appeal- 

bond,  it  was  proper  for  the  court  to  give  judgment  for  the  penalty  of 
the  bond  (being  less  than  the  judgment  under  the  mandate)  and  allow 
interest  from  the  date  of  the  institution  of  the  suit,  although  the  amount 
to  be  paid  in  this  way  would  exceed  the  penalty  of  the  bond.    lb* 

VL  The  proper  condition  of  an  injunction-bond  is  ''  to  answer  all  damages 
which  the  defendant  may  sustain  in  consequence  of  the  injunction  being 
jsranted.''    Bein  v.  Heath,  168. 

18.  Wnere  a  l)ond  was  given  in  order  to  obtain  an  injunction  to  suspend  pro- 
ceedings, under  an  order  of  seizure  and  sale,  and  the  condition  was  that 
the  principal  and  sureties  ''  would  pay  to  the  plaintiff  in  the  case  of 
seizure  and  sale,  all  such  damases  as  he  may  recover  against  us,  in  case 
it  should  be  decided  that  the  said  injunction  was  wrongfully  obtained," 
this  bond  was  irregular.    lb, 

VL  It  conformed  to  the  Louisiana  practice,  by  which,  if  an  injunction  be 
dissolved,  judgment  is  at  once  given  for  the  debt,  interest,  and  dam- 
ages, against  tne  principal  and  sureties  in  the  injunction-bond.    lb. 

1ft.  But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by 
the  laws  of  Congress,  and  the  rules  of  this  court  made  under  the 
authority  of  an  act  of  Congress  ;  and  one  of  those  rules  is,  that,  when 
not  otherwise  directed,  the  practice  in  the  High  Court  of  Chancery,  in 
England,  shall  be  followed.    lb. 

16L  According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an 
injunction,  give  judgment,  at  the  same  time,  asainst  the  obliflors.  It 
merely  orders  the  mssolution,  leaving  the  obl^ee  to  proceed  at  law 
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y  against  the  sureties,  if  he  sostains  damage  from  the  delay  oocaaioned 

t  by  the  injunction.    lb. 

17.  Where  a  bill  in  chancery  states  that,  at  an  execution  sale,  which  was 
L  alleged  to  have  been  open  and  fair,  tne  complainant  porchased,  for  the 

smn  of  $(900,  certain  promissory  notes  secnrod  by  mortgage,  amounting 
in  the  whole  to  $260,000,  and  the  bill  was  demurred  to,  and  the  de- 
murrer sustained  by  the  Circuit  Court,  this  judgment  most  be  reyersed. 
'  Ertoin  V.  Parhanij  197.  ♦ 

18b  Mere  inadequacy  of  price  does  not,  of  itself,  furnish  a  suf&dent  reason 
I  for  dismissing  the  bill,  or  deciding  that  the  complaint  was  entitled  to  no 

relief  whatever,    tb. 

10.  Wherr  the  bill  of  exceptions  purported  to  have  been  taken  at  April 
term,  1848,  but  the  record  showed  that,  at  that  time,  no  suit  between 
the  parties  was  pending,  and  that  the  trial  took  place  in  April,  1849, 
the  date  of  1848  must  be  considered  as  a  derical  error.  The  certifi- 
cate from  the  Circuit  Court  showed  that  the  bill  of  exceptions  was 
regularly  allowed  upon  the  trial,  and  this  must  be  conclusive  upon  this 
court.     United  States  v.  Wilkinson,  246. 

90.  Where  the  suit  was  upon  a  postmaster's  bond  and  the  district-attorney 
offered  to  read  in  evidence  an  authentic  copy  thereof,  which  the  court 
refused  to  receive,  this  refusal  was  erroneous.    lb, 

81.  Although  the  presumption  of  law  is  in  favor  of  the  correctness  of  the 
court  below  where  no  reasons  appear,  yet,  in  this  case,  the  record  itself 
shows  the  error.  If  there  was  any  fact  which  made  the  copy  of  the  bond 
inadmissible,  it  ought  to  have  been  shown  by  the  defendants,  and  set 
forth  in  the  exception.    lb.        * 

22.  By  the  Louisiana  practice,  if  neither  party  claims  a  trial  by  jurv,  the 
whole  case  is  decided  by  the  court;  matters  of  fact  as  well  as  of  law. 
Bond  v.  Proton,  254. 

28.  Where,  upon  such  a  trial,  no  testimony  is  objected  to,  and  it  does  not 
appear  that  any  question  of  law  arose  or  was  decided,  and  the  case  is 
brought  to  this  court  by  writ  of  error,  the  jud^giment  of  the  court  below 
must  be  affirmed.    lb. 

2i:  The  decision  of  the  court  below,  upon  questions  of  fact,  is  as  conclusive 
upon  this  court  as  the  verdict  of  a  jury  would  be.    lb. 

26.  If  a  writ  of  error  does  not  set  out  the  names  of  all  the  parties  to  the  judg- 
ment of  the  Circuit  Court,  the  case  will  be  dismissed.  Smyth  v.  Strader^ 
Perrine  A  Co.,  2an. 

26.  Where  other  parties  had  a  nominal  interest  as  defendants,  and  resided 

beyond  the  jurisdiction  of  the  court,  it  was  error  in  the  Circuit  Court  to 
dismiss  the  bill  because  they  were  not  made  parties.  Under  the  act  of 
Congress  of  1839,  the  court  should  have  gone  on  to  decree  against  the 
actual  defendants;  and  in  this  case  all  who  have  a  beneficial  interest  are 
in  court.     Union  Bank  qf  Louisiana  v.  Stafford,  S28. 

27.  Where  further  evidence  was  taken  after  the  appeal  to  this  court  was 

entered,  under  the  authority  of  an  act  of  Congress  passed  in  1808, 
(2  Stat,  at  L.,  244,)  the  issuing  of  the  commission  by  the  clerk  of  Uie 
Circuit  Court,  and  the  uniting  by  both  parties  in  Its  execution,  furnish 
a  presumption  that  the  proper  order  was  given.  If  not,  the  jMurties 
have  waived  all  objection.    Rich  v.  Lambert^  847. 

ttb  After  a  case  had  been  argued  and  was  under  advisement,  a  motion  to 
permit  the  complainant  to  file  a  further  bill  by  way  of  supplement  and 
amendment,  which  would  have  made  an  essential  change  in  the  character 
and  objects  of  the  cause,  was  properly  overruled  in  the  Circuit  Court. 
Snead  v.  McCouU,  407. 

20.  Where  an  appeal  was  taken  in  a  common-law  case  instead  of  a  writ  of 
error,  and  after  the  lapse  of  ten  days  the  plaintiff  issued  an  execution 
upon  his  judgment,  and  the  defendant  then  sued  out  a  writ  of  error  to 
brinff  the  case  up  to  this  court,  it  was  error  in  the  court  below  to 
quash  the  execution  and  supersede  the  judgment.  SiMmarsh  v.  ISU- 
hUl,98n. 

90.  The  appeal  did  not  remove  the  case,  and  the  writ  of  error  was  sued  out 
too  late  to  stay  execution.  It  is  immaterial  whether  it  was  a  mistake  of 
the  party  or  the  court.    A. 
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31.  The  qnestion  reseired  is  whether  this  court  has  the  power  to  iBsoe  a 
mandamus  to  the  judge  below,  commanding  him  to  set  aside  the  super- 
sedeas and  order  the  derk  to  issue  an  execoiton*    lb. 
For  Practice  in  Admiralty,  see  Admibaltt. 
SHIPS  OR  VESSELS. 

See  CoMMBBGiAL  Law. 
STATUTES,  CONSTRUCTION  OF. 
See  CoirrBACTS. 

1.  The  act  of  Congress,  passed  on  1st  May,  1890,  (8  Stat  at  L.,  668,)  enaeta, 

that  no  land  shall  be  purchased  on  account  of  the  United  States,  except 
under  a  law  authorizing  such  purcliases.    NeUwn  t.  LagoWy  96. 

2.  But  this  does  not  prohibit  the  acquisition  of  land  by  the  United  States, 

either  directly,  or  through  trustees,  when  taken  as  security  for  a  debt.  lb, 
S.  Where  the  trustees  purcnased,  and  paid  tar  out  of  money  beloQging  to 
the  United  States,  the  equitable  title,  where  the  legal  title  to  tiie  buid 
had  been  previously  conveyed  to  them,  the  acauisitfon  of  this  equitable 
title  was  nothing  more  than  relieving  the  land  of  an  incumbrance,  and 
was  not  such  a  purchase  as  was  forbidden  by  the  statute.    lb. 
TARIFF  OF  1846. 
1.  The  Tariff  Act,  passed  in  1846,  (9  Stat  at  L.,  44,)  enacted  duties  on  glass, 
as  foUows,  viz. : 
**  Schedule  B.    Forty  per  centum  ad  vahremy  Qlass  cut 
**  Schedule  C.    Thirty  per  centum,  ad  vfUarem^  Glass  tumblers,  plain, 
moulded,  pressed;  not  cut  or  punted.''    Binna  et  oL  v.  Lawrence,  9. 
S.  The  following  classes  of  tumblers  fall  within  Sdiedule  B,  and  are  charge- 
able with  a  duty  of  forty  per  centum,  viz. : 
1.  Glass  tumblers,  the  entire  surface  of  the  bottom  of  which  had  been 
smoothed  by  the  glass-cutter  or  grinder,  previous  to  ^eir  Importation 
hito  the  United  States.    lb. 
i.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures  had  been 
engraved  by  the  glass-cutter  or  engraver,  previous  to  their  importation 
into  the  United  States.    lb. 
TERRITORY. 
1.  Where  a  bank  was  chartered  and  its  charter  repealed  by  the  l^slatnre 
of  a  Territory,  the  question  of  the  vi^dity  of  the  rep«itling  act  cannot 
be  brought  before  the  court  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act.    Miners  Bank  v.  State  qfIow<ij  1. 
8.  The  power  of  review  is  confined  by  that  section  to  certain  laws  passed  by 
states  and  does  not  extend  to  those  passed  by  tenitoriai  legjUdatmes.  ib. 
TREATY. 
1.  This  court  again  decides,  as  in  9  How.,  127,  280,  and  10  How.,  609,  that, 
with  respect  to  the  tract  of  country  between  the  Mississippi  and  Perdido 
rivers,  south  of  the  thirty-first  degree  of  north  latitude,  the  authorities 
of  Louisiana  had  no  right  to  make  erants  of  land  after  the  time  of  sign- 
\ng  the  treaty,  by  which  it  was  ceded  to  Great  Britain.    MontauU  v. 
United  States,  47. 
%  That  treaty  having  been  signed  on  the  10th  of  February,  176$.  a  grant  of 
land  In  the  above  tract  of  country,  issued  by  the  French  Governor  of 
Louisiana,  on  the  11th  March,  1763,  was  void.    lb. 
TRUSTEES. 
L  Where  there  were  two  trustees  of  the  property  of  insolvents,  and  one  of 
them  made  an  assignment,  but  the  other  neitherjoined  in  it  nor  as- 
sented to  it  afterwards,  the  assignment  was  void.     WiWur  v.  Abny,  180. 
%  And  in  the  present  case,  also,  the  assignee  appears  to  have  received  an 
assignment  of  the  property  only  as  seciuity,  until  its  profits  should  pay 
a  debt  due  to  him  by  the  insolvents     That  debt  being  extinguished,  hs 
has  no  right,  as  owner,  to  claim  an  account  of  further  profits  ttom  tha 
holder  of  the  property.    lb. 
lb  Where  the  bank  had  become  insolvent  and  had  made  an  assignment  of 
its  effects  to  tnistees  for  the  benefit  of  its  creditors,  the  bank  was  allowed 
to  sue  in  its  own  name  at  the  instance,  and  for  the  benefit  of  creditors, 
and  the  case  was  the  same  as  if  the  law  permitted  the  suit  to  be  brou^t, 
and  the  same  had  been  brou^t,  in  the  name  of  such  trustees.    Lifmtm 
▼.  Bank  qf  the  Uniied  StaUe,  2Sft. 
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4.  Althongh  the  bank  had  indorsed  a  note  amongst  its  other  assets  to  its 
trustees,  yet  onder  the  circumstances  it  could  maintain  a  suit  upon  the 
note,  because, 
6.  Where  a  party  who  is  the  holder  of  a  note  transferred  it  for  pur- 
poses of  collection,  and  it  is  not  paid  but  Ls  found  in  the  possession  of 
the  original  holder,  he  can  recover,  as  he  Ls  remitted  to  hie  originid 
rights,  notwithstanding  the  indorsement;  and  if  the  note  is  not  paid,  the 
plaintiff  may  give  it  up  and  recover  upon  the  original  consideration.  lb. 

VERDICT. 

1.  In  Louisiana,  the  Supreme  Court  of  the  State  reviews  the  questions  of 

fact  as  well  as  of  law  which  are  brought  up  from  the  courts  below;  and 
when  it  reverses  a  judgment  upon  either  ground,  it  gives  the  judgment 
which  the  inferior  court  ought  to  have  ^ven.  Parke  v.  Turner ,  et  aL,  39. 

2.  But  when  a  case  is  brought  before  this  court  by  a  writ  of  error.  It  can 

only  review  questions  of  law ;  and,  therefore,  where  the  validity  of  a 
verdict  of  a  jury  is  brought  Into  question,  the  practice  which  prevails 
in  the  state  courts  of  Louisiana  is  inapplicable  in  the  courts  of  the 
United  States. 

8.  Hence,  where  the  jury  found  a  verdict  in  general  terms  for  the  plaintiff 
in  a  suit  upon  a  promissory  note,  without  finding  the  amount  due,  which 
the  laws  and  practice  of  Louisiana  require  them  to  do,  and  the  court 
then  gave  judgment  for  the  amount  of  the  note,  this  would  have  been 
adjuoged  to  be  a  cause  of  reversid  of  the  judgment  by  the  Supreme 
Court  of  the  state,  but  cannot  be  so  held  by  this  court.    lb. 

4.  The  suflicieucy  of  the  verdict  must  be  judged  by  the  rules  of  the  com- 
mon law  and  the  statutes  of  the  United  States,  and  not  by  the  laws 
and  practice  of  Louisiana.  The  act  of  1824  (4  Stat,  at  L.,  62)  does  not 
include  such  a  case.    lb. 

6.  By  the  common  law,  although  a  judgment  in  such  a  case  might  not 
have  been  strictly  proper,  yet  under  a  power  of  amending  the  verdict, 
the  judgment  can  stand,  oecause  the  plea  having  been  that  no  consider- 
ation was  given  for  the  note  and  the  verdict  being  for  the  plaintiff, 
it  necessarily  found  that  the  whole  amount  was  due.    lb. 

6.  The  32d  section  of  the  Judiciary  Act  provides  for  this  case  by  enjoining 

upon  this  court  to  disregard  niceties  of  form,  and  so  it  was  decided  in 
16  Pet.,  821.    lb. 

7.  The  Constitution  of  Louisiana  requires  the  state  judges  to  give  reasons 

for  their  decisions ;  but  this  is  not  operative  upon  the  judges  of  the 
Circuit  Court  of  the  United  States.    On  the  contrary,  their  reasons  form 
no  part  of  the  record  when  the  case  is  brought  up  to  this  court.    lb. 
WITNESS. 

1.  Where  t#o  persons  were  jointly  indicted  for  an  offense  committed  against 

the  United  States,  viz.,  a  murder  committed  upon  the  high  seas,  and 
were  tried  separately,  it  was  not  competent  for  the  person  first  tried  to 
call  the  other  as  a  witness  in  his  behalf.     United  States  v.  Reidj  861. 

2.  The  trial  took  place  in  Virginia,  and  the  evidence  would  have  been  com- 

petent under  a  law  of  Vindnia  passed  in  1849.    lb. 

8.  But  the  84th  section  of  the  Judiciary  Act  of  1789,  declaring  that  the  laws 

of  the  several  States  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  meant  only  to  include 
dvil  cases  at  common  law,  and  not  criminal  offenses  against  the  United 
States.    lb. 

4.  The  law  by  which  the  admissibility  of  testimony  in  criminal  cases  must 
be  determined,  is  the  law  of  the  State,  as  it  was  when  the  courts  of  the 
United  States  were  established  bv  the  Judiciary  Act  of  1789.    lb. 

ft.  Without  layine  down  any  general  rule,  how  far  the  affidavits  of  jurors 
impeaching  their  verdict  ou^ht  to  be  received,  it  Is  decided  that  the 
affidavits  of  two  jurors,  statmg  that,  whilst  impanneled,  they  read  a 
newspaper  report  of  the  preceding  evidence,  but  whicii  had  no  influence 
upon  their  verdict,  were  not  sufficient  ground  for  a  new  trial.  lb. 
WBIT  OF  ERROR. 

If  a  writ  of  error  does  not  set  out  the  names  of  all  the  parties  to  the 
judgment  of  the  Circuit  Court,  the  case  will  be  dismissed.  Smyth  v. 
Strader,  Perrine  <t  Co.,  327. 
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